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COU j 


* Mr. Serjeant Hewitt, « „ bee of de ent Mess 
auſe a or ca” ſetting aſide the wrong, z __ had been ones #4 
for, a ne Part: of the defendant. qi 


Mr. Calla, on behalf of. the defendant, had bjotl, 1 
when he made that motion, [> x N 
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| 8 "Mr. Collie and Mr. Thur loto, WE tlie PPM To 3 | 
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s ſon, Ef, ſhall take any money, &c. by way of gift, loan, or 
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ways he has. taken a verdict as upon a Ger; whereas it ap- 
. . a gift, but a "loan or FRE 
' Yevice, 5 


fo order to cattle them to take a verdict on « th firſt count, 
they muſt have proved it to be a gift: which it appears 88 the 
judge 8 an they could not prove. 
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| The ſtatute expreſsly diſtinguiſhes between gifts and loans 
or other devices. And ſo indeed does their own delaration: 
For, the firſt count is founded . the Oy Bo four 


others, on the latter. ; 
This MM being upon a penal ſaute, it PLE ought 
to be taken 5 | 
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en Mangfeld-—The firſt objeQion is in che nature of 2 * 1761. 
otion 5 new trial on accouut .of A e Balm 70 76: 
2 ers geg 


Bit the 11 of 21 v. . is in 1 point. "And I wonder ; CY 
how it could ever be a doubt: for, the offence was Ta . 
ſhall af- 


committed by the eee; 3 whether the ee 


OLE Le to the verliere ee Aa wrong count 
the evidence dber ſupport the firſt count. For this is a or: 
the note und all eee ee n 12 5 
device to evade the E WM ͤ ” Sw 


But # it were not fo, Gon ants” 


' the plaintiff, If, by miſtake, it has been entered upon a count 
not proved, inſtead of the count which was proved, that is no 


reaſon for à new trial: the blunder has not injured the de- — 
fendant. The Court ought rather to rectify the miſtake, by 
ordering the verdict to be entered upon the right count, 
agreeable to the evidence, and eee the true n 
upon which the j jury found for the plaintiff, _ 1 


However, the gift is 18 the true and proper count to cake ie 
we. if it was really: a loan, it would be 1 corruption. 5 


Mr. Juſtice Wi inet held accordingly. . This is the right | 
and true count to take the verdiet upon. ARLEN 
„ Pei Cur. 
| | Rows OY 
Stevenſon verſus Snow. 1 &b Black. Reps 
315. 8. C:) 


HIS was a ſpecial. caſe reſerved at a trial at Ni 4 ; prius Teepe If 


T? before Lord Mangfeeld in London, upon an action for mo- If a nch za net 
ney had and received to the plaintiff's uſe, brought by the run, inſurer mall 
plaintiff the inſured, againſt the defendant the indir, for.a * =_ 1 
return of part of the premium. part of the pra- 


mium. 
Caſe=—It was an inſurance upon 2 ts, at five guineas per 
cent. loſt, or not loſt, at and from London to Hallifax in Nova 
Scotia, warranted to depart with convey from Port mouth tor 
the voyage, that is to . the Hallifax or gh 


Before 


| Notice of this fr Ent given 0 the inſured to the 
| DT underwriter : and at the ſame time, he was alſo defired 

* either to make 8 inſurance, or to return Ep of che 
N . e z Fe . : 


The jury and that he ful ſettle premium n from Landes 
to 0 Portſmouth is one and one-half per cent. 


They find allo that it is uſual for the underwrite kt ſuch | 
Ake caſes, to return part of the premium; but the quantum is 
"uncertain: (and the quantum mult in its nature be ene, 
becauſe it depends upon uncertain circumſtances.) 12 05 


"It is Rated that the plaintiff Hilo to the dete an b 

of allowing him to retain one and one-half per cent. for the 
riſque he had run on ſuch part of the voyage as was perform- 
| ed under the policy, VIZ. from London to Porifmouth.. 1 


- Mr. Yates was counſel for the plaintiff; and argued that a8 
e; defendant had not, by reaſon of this accident, run the whole 
intended. riſque, he ought not to keep a// the premium but 
ought to return ſo much as is proportionable to the latter part 

of the voyage inſured, namely from Portſmouth to Hallifax ;, 

on which part of the voyage he has run no riſque at all. The 

hes F has offered to let him retain ſo much as belongs to the 

art of the voyage, viz. from London to Portſmouth ; 

in which, he did run a riſque: and the premium for that 
part of the voyage is at a ſettled known price. 


Mr. Wedderburn, contra, for the defendant, 3 N 
to maintain that the defendant was entitled to 8 the wal 
premium. 


The confideration was a valuable 1 a  ftipulated 

price agreed upon by the parties for the whole voyage: and 

BE the voyage, was accordingly entred upon and rt MN. the 
; _ riſque was end run vF the defendant. t 


This contract was — and can not be apportioned by any 
court whatfoever- The premium muſt have been ori 
ſettled, upon computing the different xiſques of different parts | 

i of the voyage, all blended together. One part of the n 5 
often much more er than eder; it might be 
caſe of Fhis Voyages | 
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mas Term 2, Geo. 3. B. R. 
But even taking it more largely as a contract. jure gentium 3. 
and not confined to the ſtrict common law notion of entierty 
of contract; the premium is à matter ffricti juris: the inſurer 83 
| was honeſtly and truly intitled to the premium, as ſoon as : 


The obje# of the inſurance, vis. Og ys is alſo a mat. 
ter Atricti juris. The inſured can not ſubſtitute. another voyage 
in its place ; though it ſhould be a. ſhorter and eaſier one. . 
the ſhip had been loſt between London and Poriſmouth the inſu- 
rer would have been liable to pay the whole. If the ſhip had 
made a deviation, or returned after ſhe had left Port/mauth and 
was under convoy to Hellifax, the inſurer would certainly and 
without diſpute have been intitled to the hole premium, 
notwithſtanding that part of the riſque was not run at all. 
And ſo it is now, 48 the voyage was entered upon, and his 


* — 
* 
5 
„ * 
N * 


TW 


— 


Mr. Yates, in reply, The entierty of contract is no reaſon 
in the preſent-caſe. For this voyage is, in its, nature, diviſ- 
ble : the voyage from London to Part/mouth is a diſtinct voyage 
from the voyage from Portſmouth to Halhfax, ET DRE 

The departing with convoy is the condition of the inſurance. 

If the ſhip had been loſt between Londen and Partſmouth, 
the inſurer muſt indeed have paid the loſs: but the thirty 
ſhillings per cent. for that part of the whole voyage infured, 
would have been the conſideration of it, and a full conſidera | 
tion for it. e eee ane | | 
| Here, a part of the confuderation fails without the defaillt of | 
the party inſuring, If 3 de nod x48; the inſurer, 
in common Juſtice, is not intitled to the premium for inſur- 


other, of Stack hom) which direct a return of the premium to 
be made, in caſes where the policy does not operate, retain- 
ing only a ſmall proportion of it (half per cent.) for the 
trouble of having made the inſurance. They are in Magens 
on Inſurances; vol. 2. pa. 190. No. 785. of Konig ſberngb; 
vol. 1. pa. 266. No. 1079, ro71. of the city of Stockholm. 


155 And this is a right and reaſonable rule. We only deſire g - 
return of the premium for that part of the voyage where no 
riſque at all has been T un, ; + - 
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| ac myſelf, : 5 5 's * 4 


| « Ceive the price of running a riſque, if he runs none." 


within the general principle of actions for 1 * A 


the fault of the party Rn poi the NO aol not e 
A prentom, | N FFF 


is Term 2 Ges; 3. B. K. 


Th Mansfield, kite firſt Rated the caſe, ſaĩd I had 
not at the trial, nor have N the Tur Kei rank THO: this | 


: 
Fi. 7 


Theſe 8 are to © Ft wk er nh; — 
strict letter of the contract is not to be ſo mph need, as 
the object and intention of it. e 7 


| Equity implies a condition « That % Ine ſhall not 1 5 


TP! e 


his is contract w rrhο = any c rakion, as to the vos 

age from Portfimouth to Hallifax : for iowa to inſure ht 
part of the voyage as well as the former part of it; and Has 
Nor. Conſequently, the infured received no conſideration 5 

for this proportion of his premium. And then this caſe is 


ceiyed to the Fial 's uſe, 


A 


« That in like caſes, it is wal to return 2 ports of hy PR: 
e“ mium ; without am} what part.” | 


1 Ff 2 7 iſque is NOT RUN, though i it eee eren 


I do not go upon the uſage + 2 for hes & 90 found is is bah | 


It has been objected, 64 That che voyage 8 ho 1 
« part of the riſque being already run, the premium can not be 
« apportioned,” But I can fee no force in this objection. 
This is not a contract fo entire that there can be no ap- 
portionment. For there are two parts in this contract; and 
the premium may be divide into two er ae ac, 
as it were, to two voyages. | 


The practice ſhews, © That it has been oak, in ſuch like | 
& caſes, to return a part of the premium ; though the Oy 
be not aſcertained. And indeed the quantum muſt vary, as 
circumſtances vary: ſo that it never can 92 92 _ fixed _ 
any preciſe exaQneſs, 1 


Bat though the antes has not been rodent the 
th wet is agreeable to the general ſenſe of mankind. 
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N bees the voyage as he has run the 


| 7 no Argue was run 48 the inſurer, who only inf 


| Michaelmas Term 2 Geo. 3. B. Mꝛ na 
It is: moſt equitable, that the defendant ſhould only retain . 1761, 


riſque of. The inſured has a right to have the other part Truss 
reſtored to him. And this is agreeable to the general princi- . 
1 N & 


- ple of actions foy money had and received to the. plaintiff? 
uſe: where the. defendant 8 e i e 


refund i It, : 
Mr. ] uſtice Poſter 3 himſelf to 158 of the 8 


F opinion. . is no confideration for the remainder of the 


premium; for the voyage from Portſmouth to ane, 
the voyage with convoy: 9895 ore he has no Tk to retain 


the premium for {bir 


Mr. Juſtice Wi mot declared his concurrence "cit clear * 
and ftrongly. He faid theſe kinds of contracts are by the 
writers on this head, called contractus innominati: and the 
rule which they lay down concerning them is, “ That they 
e e eee bonum er equum.” | 


Ihe jury have here . pre- 
« FTE in ſuch cafes:? which is a 1 proof of the 
equity of the pans of And a can be Onan and 


. reaſonable. . 


 F the e dts ab infored fhall x not RE WS 
or return back, and then fay I will go no farther nl 


E this contract, but have my premium returned.“ 

| Bubupori this policy, there are t ditinf po ints in 
effect two voyages, which were clearly in the eee of 
the parties 3 and only one of the two voyages was made ; the 
other, not at all entered upon. It was a conditional contract; 
and the ſecond voyage was not begun, Therefore the Fe 


mium muſt be returned: for upon this ſecond ue * 


voyage, the riſque never took place at all. 


This is agreeable to what the writers on this ſubjeRt i 
down 3 and is the right and juſtice of the caſe. 6 7 
Per Cur. unanimouſly— 


Levepyhre eral pin 


* 
* - 


Morris v. Pugh and ann. - cam 
MIN Morton ſhewed cauſe on behalf of the plaintiff, n Aa. 320. 8. C.) 
a new trial; for which Mr. Norton, who was for the de- Nor. 15% . 


Proof of a writ actrally ſued 
relation of a dae ts the 62th uf W day, may dein ed to obvigte the 5Qitiovs 


6 4 ; fendants, 
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6 benden, Rat ei 4 mo beau? (W Mr Wr 
. vn ſai id) the evidence of rey us ade 


Monks - mitted. „„ 5 +; 
" eas  trov | for a mate. 105 de voters. 
fion was fi a was a demand 


5 5 | 8 en on the find of Mey: 3 


3 1 eg jected at, the trial, «That this 3 Sy 7 
4 Fulal ——— ta be /ub/equent to the bringing of the action??? 
for it appeared on. the Nai prius roll, that the Gl was filed of 
_ Eaſter term; and conſequently, as there was no ſpecial memo- 
randum, it muſt refer to the firſt day of that term, which 
aas in the beginning of April, (long . the time of the de- 
„ ere ene n 
5 her evidence but this, to ſupport the declaration. 


| "to" FR to this ob jection, the Bu for 11 Wie 
75 uced the brit; a ede to, be ** out AFTER, - 
- 0 2 ſecond of May. 


> Tha coun! or the defendant hen to this CY 
as nt at 4 


15 Ts . e the point, for the pe of the . 
Court? and if the Court ſhould be of opinion © That it was 
« adm;/ible,” then the verdiẽt (which was found for the | 


plaintiff) was to ſtand; otherwiſe the plaintiff to be non-ſuited, 


Mr. Morton. on behalf of the plaintif, laid they had a right 
to produce the writ, in anſwer to this objection: and the evi 


dence ariſing from it mn r A | 
verdict, 0 


The . to 5 ha! firſt SR is valy afitin 7 
the fact was in this caſe quit otherwiſe, WA | 

When they grounded their becks ur pol: this Kon, we- 
ſhewed that 1N Pagny the wel "oO ſued: out e a 
demand. N 2 5 


Therefore this conalibedrebes enger the blies 
relation of the declaration to the firſt day of the term; though _ 
there be no ſpecial memorandum: for, the bill could not, in 

the courſe of prackice, be filed before thẽ wrfit was ſued out; 


T 


3 contra. They eyareconcludedbby v what: appears upon 
"ne Petorll. The bill is ef pc upon the kite and ne. 
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kay 


” N . 4 
—— * 
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. nes en 6p 1 
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. Fan ne 


backen ben, Geo. „ 
Hon dit Walen, 
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24 


* eee eee upon « er wt; ar Ft 
converſion, but evidence of it. If the refuſal on the 

_ ſecond of Mas had really been after the action brought, I 
ee to have left it to the jury, as evidence of 3 con- 
verſion before the bringing of the acti But T had no 
doubt of admitting the writ, to ſhew 4 That che . 
vs before the commencement of this uit. 


N 1 


e if there be no ſpecial werner . ki 1 
fiction of law, relates to the firſt day of the ter. But fies 


tions of law hold only in reſpect of the ends and purpoſes for 
aubich they were invented ; when they are urged. to an intent 
and purpoſe nt within the teaſon and policy of the fiction, the 
n 1 ronlf BE 


m «EI ks Kit; dine 


is: Dr eee the bill relates, ſhews | 


that there ſhould have been a ſpecial memorandum. 


Jules ought tu len againſt every attempt to Waal 


plaintiff upon objections which hw. no relation to the real 


merits : much more, when the malt e is clearly intitled to 


recover upon the merits, and muſt recover in another action. 


It is unconſcionable in a 1 to take Ae : e of the 
apices litigandi, to turn a plaintiff round, and. make. pay 


|- coſts where his demand is juſt. © Againſt ae objections every 
poſſible preſumption ought to be made, which ingenuity can 
ſuggeſt. How diſgraceful then would it be to the adminiſtra» 


tion of Juſtice, to allowhicane to obſtruct right, by.” "ap 
of a legal schon contrary to the truch of the fact ® 


Koxſis 


* 4 . 
„ . * 
, a , 
17010 
+. ” 


Puox and 


I am clearly of opinion «That the Light was e ee . 


* to be given in evidence. 
Penne . 


It has been determined, in clons "ou bt 
muſt be brought within a limited neo * That the plainti 
c may ſhew the true commencement of the profecution, con- 
* trary to the fiction“: and this being done in ſu port a 

al action, is much ſtronger than the preſent 8 
| truth 1 is admitted, to prevent manifeſt injury and wrongs 5 


Therefore gent ache be Gihago, 


Mr. 


two: one, for 


words; the 
other, for an 
affavlt and bat - 
nf. 


- 


(ir Black. Rep. 
345- S. C.) 
Friday, 20 
Nov, 1761. 


A void deed of 
covenant to 
tand ſeiſed to 
- uſes, being un · 
fealed, ſhall. 
not operate as 
a will, nor as a 
revocation of a 


former vill. 


title, under a regular and undiſputed wi 


dead Geo. 3. B. R. 


Mr. ruſtice Jena; e and ll 
Lord Hardwicke's time, where his lordſhip would nat nonſuit 
the plaintiff upon the =} "RM ee VION the 1 2 


This ed in * Lee FR. was upon 3 "2A that, it in | 
Lord Hardwicke's time, Was 5 * but A A no dif- 


eee „ 1 grand e 


ſy — * 


Mx. Juſtice Wilmot concurred ; pe a ys. did not, nor 


| 


ever could underſtand what was meant — « the Bs being the 


FIRST PROCESS”; for there muſt. hare been en 82 Ow. 
s to the bin. 4 


ke 3 


The writ is. that firf 3 5 may 1 TR: Ea 
practice i is ſoz and it is right ms wahle n it 000 TS | 


lo. 
| Lord Meng 08 an amended 3 


Mx. Juſtice Wi Imot—There Was a rule made about amend,” 
ing it; but I am very glad they have not proceeded upon that 


rule; becauſe it has AOL * e e ale ad 
e a. titan 


The 1 to BD cauſe *Wh Wh a the lie wou not K 
6 ſet aſide, and a new tral ad,” 5 was DISCHARGED. 


* * 


F. n 


Wright, ex muß William der wer; 4 
Littler et a'. e 


1 43 N. 4 F 
mY 


Tuns was an 1 for certain copyhold lands Ts: | 


the manor of Barnes in the county of Surry, in which 
manor; there is a cuſtom of amd, ee * | 


The leffor of the plaintiff, William Gl mer. — out his 
of his grandfather 
ohn Clymer, dated 17th Feb. 1743, and executed in the pre- 
ence 4 three witneſſes, diſpoſing of 
this copyhold eſtate to the leſſor of the plaintiff i in fee; the 
teſtator John Clymer having 9 nn the 19205 
hold to the uſe of his will. 


The title of che defendants Ws were CODES under an- 
other William Clymer, ſecond and youngeſt ſon of John, and 
uncle to William the leflor of the plaintiff,) depended upon 
another fub/equent will (or inſtrument which they called a 


will) made by the ſaid John, as they alledged, on the 20th of 


his freehold, as well as of 
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Ke 1745 : which, they contended, was at leaſt a REvo- 
CATION of his former will in 1743. | And if it be only a 8 — 
VOCATION. of the former will, then William the youngeſt fon bf - "9x 
. muſt inherit as Help in Parrog longs 1 | Amid. 


Ci run Vo: 


« $4" ' LyT7Lzn and 
This will- or inſtrument of kb 45 which: was nat root ſeal) Another. 
was all written by one William icott, who was ſon-in-law 


to the ſaid Pt © 489 PEE, married his "I E en 
Amy. et : | 


It was alſo indorſed on the back, in the A as 
of the ſaid William Medlicett, in theſe words The coves 
& NANT and AGREEMENT of Jahn Clymer:” and it was. wit- 
neſſed by the ſame W lions Medlicatt and one Aa. 
Mitchell, ; IP ' 


The body of it was in theſe DIE cr Know aun men by thts 

bc prefents, That I Fohn Clymer of Barnes in the — of 
« Surrey, gent. have this day 'COVENANTED and AGREED: in 
ce the manner and form following, that is to ſay; for natural 
e love and affection which I have and bear to my ſon. and 
 * daughter and grandſon herein after named, I do male, Jas 34 
te tute and appoint the ſeveral eſtates and ſums of mon 1198 
« lowing, after the deceaſe of myſelf and Amey my 
4 come to and be given to them, But firſt of all, my. 2 Ri 
tc called Barnes and Hopton, to my wife for her life; and after 

(“ her deceaſe, all that eighteen pounds a year, to my ſon | 
* William Clymer for his life; 3 and after his deceaſe, to William 4 
% Clymer my grandſon. And as to all thoſe cor H mei- | 
90 ent bands and tenement at Barnes in the county of 
e Surrey, (which is the eſtate in queſtion) © To my 7 danger 
2 cr the wife of William Medlicott, her heirs and aſſigns 
for ever; to take and hold the ſame after the immediate 
te death of myſelf and ſaid wife, and not before. Dated 20 
- September 1745. Jobn rs WO a: Mitchell 

4 illiam Medlicott. * | | 


1 happened, i in fad, that this Auk Medlicott 8 1 
ſabe a and wife of this William Medlicott, died * her | 


1761. 
WzrenT 
ex dimiif. 


Or vun v. 
rrgt 4. and 


til 1751; and afterwards a 


4. 


Michaelmas Term 2 Geo. 3. B. R. 


ber to be better underſtood, I will give a hort pedi. 
gree of the family; Men aps os eben rer 


reſpective deaths. : 1 
Old Joun ei N beter ee „ 4 705. ch. 
in fee; died in April 1745. He had iſſue, © mer, died in his MV Te. 
by his wife 8 two . and one 77 9 1745. 


l * : F * " 
+ WS. ' $2 Ys : : | $ 
* - 


on, CLAMERS Moe ailnb Cuywnn, Aux r Crus OF 


_ eldeſt) fon died in bis ſecond ſon died a wi- William Madlicott : the 
fachen 4 Nn A's 3 | * © died in her father's life- 


Teaving iſſue, a ſon time, wiz. in 3 
wn, 1 Er eee e en, 


- 


3 


„ . : ** 


Witzian CLYMER, ; Aux v Cry MBR, died 8 bs 2X7 
leſſor of the plaintiff „ lnfine, | 5 | 


the deatlrof eld bn ener, in Pina hi 580 


fon Wilkam Clymer was admitted to this copyhold eſtate, (the 


premiſes i in queſtion,) as heir in Burrongb- nglſh : the above 
mentioned will of old John Le in 1743, being then uw. 
KNOWN to eyery body except the aboye named William Media 


colt, who' had i it in tis dhe, bro” ave ie vn 


- This ieh, youngelt fan of N * eee en 
it to one Mitchell; who 


was admitted in 175 13 and afterwards fold it to one Perley, 
gen was admitted: and afterwards ſold part of it ewf at 
one of the preſent defendants; who was admitted to that 
part : the other part deſcended to Penleys heir; who was ad- 
mitted thereto, and then fold it to Felbam, another of the 


. Kefen dane 3 WhO Was allo admitted i in due manner. : 


„lag tho tlie en theſe ae the hr of the 
plaintiff was at firſt a minor, then at ſea, always pour, and re- 
mained ignorant of the will 1 in 17433 till the death of Jil. 
liam Medlicott, who produced it whey'd ying, Mme r ul 
to be delivered to the leer of the plain n 


William Medlicatt died in May 1747. He had the 1 
of beth wills, till a few weeks before his death. The latter 


will was found amongſt his papers. The former was delivered 


by the ſaid William Medlicott to one Edwards, about three 
weeks before his death: and it was, about three months after, 
delivered to William Clymer the leſſor of the plaintiff; who 


Was Pn about two years under age, but proved it in 1751. 
5 L a After 
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 Afterthisdiſeery/theletiorof the plain didmerhring „ 


| 8 ejectment, till after an acquieſcence of 14 or 1b years 


from his uncle's firſt admiſſion to it upon old John's death; ""Wpianr 
or at leaſt without the nephewꝰs ſetting up any claim wirhin 8 mn 

that time; during which his uncle Milliam, or the 119 80 LJav7s . 
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The conſequence of biet foch Nie as is is oil | 
be fatal ad nogurebaſer aadet a mrillcaphiche: late. N 


Here were many notoriour changes g the property ; and 
an abſolute dns fog all the my, 7. che leſſor of the : 


Plaintiff, ERS | \ 


F the court. That = 
of 1745 enures either as a will of copyhold land; oras a 
good writing to appoint the uſes of a ſurrender of copyhold 


land ; 5 at leaſt, as 2 feuaatien of the will made in 
1743 · | ) 


Fiſt, i it is a 5 will of copyhold lands. Copyhold lands 


are not within thg ſtatute of frauds, and no witneſſes at all are 
to ſuch a will. It is a good will under the ſtatute of 

Hen. 8. ** That ſtatute only requires e it be a vill in | 

7 H. 8. c. . « eoriting.” =} 


I agree that dere js no ; diſpoſition of the perſonal eſtate, or 
any appointment of an.executor. But ſtill it is a good will 


of copybolu land: for neither of "thoſe are neceſſary in a will 


of copyhold land. It gives an eſtate for life to his wife, 
with remainder to William Clymer, under whom we claim, 


And the eccleſiaſtical court n neee it, bs AP Ie | it 


to be proved as à cuil. 


Ll Secondly, e ramen v tint the of TH | 
2 1 
e ol} agen 1 arne nocd wat 


any atteſtation. 


-r, of 


ere Io 


f y 8 IST r 8 2. n Ny $5” 34 5 2 NN en - 5 La ” 5 r » - a9 om apt rn PE 25 5 . = 
1 e IE I BINS 8 . r SRI : * 8 4 . - 3 3 n — : OY ni SO, role En a a rad r e 2 REES 
9 . 5 4 ER * \ RAE 38 I. 8 22 fs 8 * 855 hs * 0 2 7 : 7 J 8 * RS Ih IH 7 _— pee 2 3 oe 4 e N 8 yy Sos 
v, PE OE! Ea 3 4 Os n n „ 3 N 8 To IE 5 2 E W n . 
4 LEA wor ey Sore” ws — e 35 "FE d 3 8 kg e oe LISTS F 9 WEE N T EN a ET s 
n 1 . r 0 SE * < - 1 4 we” oo gs IIS n g OD tl BEET DA . n 

e r 2 £ % 3 WO +3 of A 4" = 3% EASE of « A 2 + B 1 . e . 
GS n e * « Ty £4 SHES RU” * þ- r RS 2 was. ky ww I TT 9 OT 33 D I, 7 Cd 2 3 22 „ . ; 
of TAE CEO = p * 8 : * 1323 1 \ 8 5 BY 4 N N 88 eb * * . ; 
a YT EF. 4 — ems " * 9 b Cs "LN" Te SOREN Is 3 we. F, [ e 5 Los © f 2 f F * 


YL 
MS 
2 
as 
by, 


ENS: 


1 


n 
1 


1 


n 
wn; " o 7 LES 
4 =» © = of 


ä 
8 TTY 44 5 N 8 © - ? TP I \ 
2 ph I” | — * * 
k * id . 1 \ 
5 : 
v ”% : 5 5 i | 


|» Mickaelinas 1 Geo. 3. Þ. * tagt == 5 3 


„ There 4567 
1 a will may be 


law; without the intention of he 3 4 
| : A — livery, a bargain and _ with- | LO, ; 
out re a os ance? e . ee dient | 
Bongo th 5 928 5 2 
4 - But b iis np ch ne ly ke 
| Before hs tata of s. height kn te © "i 


lh by mtepur only. 5 — 
| Any ic Se ; 


Rent with, ihe. "ot, Hough inofe@uay to the 
purpoſe it was intended for, yet being done by the, maker of 
the will, is a revocation ; becauſe it ſhews bis intention tg 
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| the former Ae of it by the will of 1743 
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tence of evidence. depends upon the circumſtances under | 
| which it is given. "he will of 1743 4 let up after fiſten 
ears. It was neceſſary ta ſhew how it was ſecreted, and 5 - 
| wa diſcovered, the declaration of Medlicott in his laſt ill: 
neſs, when he produced and delivered it for the uſe of te | 
plaintiff, is allowed to be competent and material evidence. : 
The inſtrument of 1745 was cqually.in his cuſtody and ſe | 
| creted, The account he gaye of it in his laſt moments is 
| equally proper. Even though it had been-ppon an examinay 
tion by the plaintiff, (eſpecially as it was all written and wit= | 
neſſed by him, and gave the premiſſes in queſtion to his wite,) '! 
2s the account was a confeſſion of great iniquity, and ag he 
[could be under no temptation to ſay it, but to do juſtice ang 
eaſe his conſcience; I am of opinion © The evidence was \ 
kr proper to be left to the jury,” t e 


But independent of this declaration, forgery or fraud was 
apparent, Medlicott appears to have been a bad man. It is 
all written by him, and gives the fee to his wife, in prejudice 
pf John Clymer's male iſſue. It is worded as an irrevocable 
ſettlement; without cauſe or conſiderations Meglicott never 
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Party in con- 
tempt for filing a bill in chancery to fet afide an award, after entering into role of court & 
king's bench, to abide by it, _—_— without any fine, rather than ſet a fmall one for ſo 
wah! an offence, 


| a having been delivered to or "rhe uſe of 
ere 


V bs 


E. (ed "I 0 4 & 
1 e The dire . of th Kinder. at t is no 
CONVEYANCE. 15 is - agreement with any body, it dees 
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is no proof chat it was out of the cuſtody 

57 Ch mer, before his death, It ought not to have 
een; out of his eultody; becauſe it is voluntary and with- 
out any conſideration, He could not haye been obliged to 
perform its « X08 amounts to no more than his bare.ſay- 
bs ce That he intended to make a will or ſurrender to the uſe 
of his daughter, in fee; and did neicher. An INTEN« 
TION to revoke by a future act which a man. can not be 
compelled to orm, is no revocation, till 026 act i is done, | 
[Ale caſes are ſo: and the reaſon e r 
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ö 11 is to vn poſe, to grant a new ty; ada 1 am 4 | 
tisfied that the verdiet i i in every bght, WOE to the true 
Ne of the caſe, 


"Wark a meaſuri ng 7 or if the 8 had been fur 


rind by the plai s title, I ſhould have thought otherwiſe. | 


The Grids are phrehebirs from the heir of a N 
holder duly admitted. There has been a poſſeſſion above 
teen years. The oe ſet 9 * the a ae ear is 3 vl my 
craled. | 


Bat, ke theſe besen ie e e as hey iy, the 
trial had is ſatisfactory beyond a doubt: and the defendants 
can not mend their caſe. Therefore it ; would he vain \ nol 


vexatious, to grant a new. trial. 


The three other judges Jectared thei entire ee 5 
but declined expatiating upon it, or entering into — 
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1 verſus James Wheeler, 


E ne came up, to receive the judgment of be 
Court; having been reported i in contempt. 
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- vintner, had bought two pipes of wine of one Famer Stare , 


Ful: which wine the defendant aſſerted to be adulterated and 


bad, and therefore refuled to pay for it. Whereupan Tat WIEIIIs. 
brought his action againſt him for the price. At the trial, the 


ceal the ſeerets of the trade, and the nature and d. 
mixing) referred to the arbitration of one Mr. Charyes Cor- 


deroy: Wheeler conſented to abide by his award, and dor # 
| an 01 . nift prius was made a 
rule of this court. Corderoy awarded -* That M heeler ſhould 


bring any bill in pr T. This rule of nif 
« pay Tull a r eee eee 200.) for this 
. © wine. M beeler refuſed to pay the money awarded; and 
moved this Court To {et aſide the award.” e 


| Upon hearing that motion, the Court thought there was 


no ground to ſet aſide the award; but that it ofight to be per- 
formed. Upon which, the defendant performed the award, 
and paid the money. Afterwards, he was ſo ill adviſed as to 
| bow. bobs bill in the court of chancery. The plaintiff 


here (defendant in equity) moved this Court for a rule to ſhew = 


cauſe why an attachment ſhould not ifſue againſt him, for 


bringing a bill in equity, contrary to the rule af this Court 


y 


made by conſent, | 


| * 


and made a rule to ſhew cauſe. 


I The vacation then coming on, the defendant filed a ſupple- 
mental bill in chancery, ſtating the motion for an attachment, 


| and praying an injunction and relief. 


i * $ 


The plaintiff here (defendant in equity) pleaded, in bar, : 


the rule of this court: which plea was ane 7 a : Fe: 
Upon ſhewing cauſe here, againſt the | attachment, the 


Court, from abundant indulgence, heard, a ſecond time, 


every thing which could be ſaid to impeach the award. But 
they continued of their former opinion, in ſupport of the 
award: and the rule for the attachment was made abſolute of 


| courſe. 


12 * 


He was taken up upon the attachment: and interrogatories 
were ſiled. He was examined; and the interrogatories and 


examination were referred to me. I reported him in con- 
terapt: for he explicitly owned the fact of bringing an original 
and ſupplemental bill in * though he pretended that 
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fnitment, he was forced ti ſubmit: and it was referred to 
me to inquire * Whether he had procured the bill 1 oi oj 
"4s ic him againſt James Stuart Tulk; Charles Corderoy, and : 
«c ufer in the court of chancery, to be Aided) and nd, 
allo to liquidate and aſcertain the amount of the coſts out of 


purſe of the ſaid Fames Stuart Tull, Charlier Corderoy, and 
James Fefferfon, occaſioned by his havirig cd a bill and pro- 
in chancery againſt them, in contempit of the order 


_of- this court. And the Court adjourned the conſideration of 
the judgment for his un n — 1 92 255 2 0 
made wy _ | | 5 


Immediacly after hs a this _ the 1 dif. 
miſſed his bilb in chancery; and readily attended and ſub- 
mitted to the taxation of all the coſts which the three Pre 
Tons mentioned in the rule had been put to, out of pocket, as 
well in the court of chaucery, as in this coutt, ariſing from 
; His contempt: all whick "colts, (which were amply allowed, 
purſuant. to an mitimativir from the Court . That they.ought 
to be ſo,” and amounted to $74 45.) he immediately 238 
pad perhaps his own might be as much more, at leaſt. 


N An which was now laid 3 the 8 and * re, 
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mained, according to the ordinary courſe of proceeding, 


for the Court to have een * upon him <4 1 5 
dontempt. Er os a STIR 


Tan 5 was — to unit SE "2 Pap by 4 
and impriſonment'; as he had ſmarted ſeverely: and yet, as 


his contempt was ſo obſtinate, they did not care that a ſlight. 


1 ere ſhould ſtand upon their records. Therefore * 
ved giving judgment, by conſent. „„ 


bey ſaid, they would not receive | © Login noꝛu, 
upon this occaſion: but that the attorney and counſel were 
equally guilty: of the Contempt, and, more criminal and if. 
it ever happened again, they would proceed againſt h em. 


Nees This cafe js A Aug proof hoyr far a contentious 
ſpirit, with bad advice, may gd. The ſum awarded was but 


about 20/, The cauſe in chancery went no farther than a 


Plea: if it had proceeded to an examination of witneſſes and 
a hearing, the coſts muſt have been conſiderably more. And 
n was without the leaſt chance of ſucceſs: for, 7 7 gro 
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ds in Ea Portlemauth in that dou 
which had once belonged to Nalert 
and which had been ſettled 
made in _— g. upon the anceſtors of the preſent duke of 

a clauſe to reſtrain alienations, except for the 55 
Jointures of 1 wives Fre n W li ifes &c. | . 
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verdict found at the aſſiags for t 
an ejectment brought by the preſent duke of ' Bolton for 


reſs to ke 
leaſes, not being 


expreſſed, Cane - 
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aud bene ds a 5 | 


queſtion was no more. than 


„Whether the dutcheſs of Bolton could leaſe the lands ſet- 


7 tled upon her for life, under the power given by the ex- 
tt ception in the ſaid aft; for gbree Hives, or years determin- 
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able upon ihres lives; that being the uſual manner of leaſ-, 
where thoſe lands 857 = nes ha 


| 6 manner in which they een Aled; | 


„ Tan Cour was clear * That ſuch power | 
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MW appeared upon the report of Mr. Fultics Malen who 
tied the cauſe, that this was an action brought by an ale- 
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that the high — living at a diſtance, had 


common-law officer; (ſecondly) yo ag 
within the word © CONSTABLE” 


8 ſo as to im 


a high con 
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whe handed of winger H, ths 
hn no mn bims and. 


the defendant his deputy, 3 and to do — 
ſineſs of. quartering ſaldiers e e wad : 
rays e 


The queſtions were ( ſirſt) whether » High ER 
igh con is 


the annual mutiny act, 
him to billet ; Woh and (thirdly)"whether 


e Roy INE 
Mr. Juſtice Wile ve that at the trial, he was of 


e e eee on alle thro pins. 


Mr. Thurlw and Mr. Serjeant Davy, on behalf of the 
plaintiff, argued to the contrary; and particularly inſiſted | 
that the deputation ought, at leaſt, to have been in * urit- 


_ ing; and alſo that the depury cou me martin __ 


e name. 
The conſtable of the hundred can not billet + foes, | 
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In dhe act of I 1. . thas 8 
about diſſenters choſen conſtables, That they may execute 
« the office by a deputy that fhall comply with the law.” 


But the perſon appointed under this act __ not be a . 
but a conſtable in his own right. | f 


3 judicial officer can appoint a Sx 41. Winch- 
comb, 3 Bulfir. 77+ rea, 4 645. D Danv. 
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350. are caſes of fanding deputies: 12 Lord Hale 
3; the doctrine laid down in the caſe of TO v. N 


- Taking ſecurity is a judicial 8. 
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proceeded rather upon toleration, than upon law. ; 
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« That this ede Ha ade Hees, 
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If a Bun he hound by tenure, agents hens of con- 


ſtable, and- appoint a /ub tute, that ſubſtitute himſelf 1 is 
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ir four are in- 
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fg the rule of law in caſes of * deputies. 


two die before wil, fact twd found guilty; jvagttznt hall bot de arreſteds 


— 5 by thoſe 3 who Ann for many e l 


. Fo 1 9 acts. They are, not drawn by gentlemen 
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quires that people ſhould not * EO ta _ me 
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Mr. Juſtice WI lor cotitinuod of the fame r 1 
was at the time of the trial. 
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od deal into the nature of the office of hi conſtable; | 


| 8nd that he found it to be much more ancient than the — 
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Rex veg. George Seatt 1 Edward Lamp. 


AHIS was an indictmieft for ariot; and conſiſted of tuo 
counts onlyz there being no count added, for an aſſault. 
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| highway there, ca | the + : 
Fatal) 'did affemble and n 
: bur the 4 of out l then 
LP: 4 Z. H. V. 5 Sha - hen "and 2 uns 
255 riotouſly, and routo 2 en and walk after ona 
Felix durrom, gentleman, there — along the 
. N N. and 3 being in che peace of 
God and ind IN the king, from and out of 


che Sromd Aeregid, unto eli ſe of him the 
_ F. S. ſituate in Blue-C: 2 in the Darth and county 
aforeſaid, inſulting, abuſing; 7 and hollewing after 
the faid = . 8. jr F. S. was then and 
ere put in re 1 yi 4 his life; and 
other wrongs to 2 ſaid F. na there unlawfully, 
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he ſecdnd count ö that Gwrge 7 exvis: Delas 
waxy and; Edward Hams, with force. and arms, at, &, in 
the ſaid, street and highway: there, called Als pee 
near the dywelling : houſg of Ae ad faid F. S. there fituate, un- 
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ſelves together, to diſturb. the peace of our ſaid lord the 
. Fing, {be the ſaid F. S. then being in the ſame houſe and 
e peace of. God and our ſaid, lard the kingz) and ſo be- 
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: validly, riatouſh, and d routouſly did, &c, S 
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| Rex ee | ( Black 


1 Valeglly roth of b June 0 „ 13 moved , 
| NT for a MANDAMUS to be directed to the ſurviving. truſ- ane aſs 
tees under a deed' of releaſe made by one Cha#les Finſen 6 eee 


Fohn Enty, à diſſenting miniſter at Plymouth, and other truſtees of 2 


truſtees, a then new-built e garden, Wc: mentiog-houſe, 
upon the faid truſtees, in truſt gft other horn gh ; 3p opts her 
Jo ſuffer the Meeting-hoiſſe to be of granted, 


© God by ſuch. congregation of —_ 1 com 
<« monly called pre/byterians, as ſhould fit under and attend the 
e miniftry of the ſaid Mr. Jahn Bu ot ſuch other preſby- 
« terian miniſter. or miniſters as ſhould in his and their room 
« ſucceſſively, in all times _ coming, be, 5 the members 


the uſe "or \PULPIT "thereof, Ko vitae 'minitr or 
lected thereto, 1 195 ine Fab: a Won 2 [2 : * 1 < 


He produce its. arid of Mr. Ment's 
cleCtion ;- and of demand and refuſal of the uſe of the meet- 
ing-houſe : and he cited the eaſe of Rex v. Biere, P. and vide ante p. 
Tr. 1760, which was a mandamiiu to reſtore William Langly 1043 to 1046. 
to the 6ffice of curate' of a chapelʒ and the rule was made 
abſolute upon this principle, that where there pg e 
right, hs ® Cn vi alt by nd 


Lord MansFIELD took this opportuni of 42 |; 
That the Court had thought of ip of caſe: of ns 
cutate of the of Calton, ſinee the determi- 

en el it; an walks ebe: and they. were tho- 

| . rouglüy 
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2 Ges. 3. B. R. 


1 1622 2 3 * ſatisfied wh hs e grounds and baer, . 


Rex Vo. 


Danken and Where theis i is 4 ee. 10 cxertle an Slice; paſar otin a 
Anothet; fervice, or 6xercile a franchiſe z {more cipecially if it be in 
2 matter of public corice attended with ) and 

a perſon is kept out! of pbſſe fes; . by dpos of ſuc 

| right, and has 10 other ſpecifid legal remedy ; "KS court 

5 ache to aſſiſt by a mandamus; upon reafi reaſons of Jer, as 

pt the, writ expreſſes Nas A. 55 debitam 22 fin 
| | ic 77 hac parte fer. volentes, tut | 24 fuſftum and 5 
. of public policy, to preſerve peace, 8 and * W 


* 
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1  interpoſing this writ he dem + s 110 other je 


a Hat ) anacny, i is greatly for the benefit of "the fu 168 and 
pouancement of juſtice; The ſpeedy decifion of. 81 1 Z 


eee in that "eaſe Ahich has been meftcibndy, 888 | 
0 tian 8 iu, ftiews ity” * 2 F ; 
Und yt 7a 6 D 
ea an, bee ig net indeed Sie cle aus that Wis: 3 at 
15 84 ee e e , 
75 &F. $51 { 36 0 + The : mh a 
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34 
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Ther e by ads; the: cledtivac of. Henke 
ard endeavonred to ſupport” the election of Mr; 5 
* the truſtees had Pat into e e 
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2 lere) of che conghrightion e d ie en the has 
/ of Meds: the truſtees 4.57 "a W 22 1 mant od 
| maintain him with e high hand. . 25 TIES. 


* There wasns en fr te lction.of . and that 
of Mends was liable to objeCtions, Yin Vs 


— raiſed prez; ankdoltyy ſpirit, n 
ſtinacy ; elpecially in thoſe who were for "Hanmer : and as 
fi they thonght their ſtrength lay in throwing obſtacles. in the 


Swe; 0 
» a "x 
ATE Re 
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* = 
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their counſel, with great earneſtneſs and ability, argued 
againſt making the rule abſolute for a mondamus; and con- 
eended that it could not be d to admit,” where another was 


in len. FFF 


8 
— 
- 


— dro 
RP a * 


Hilary Term 2 Geo. 3. B. R. 1407. 
EM | N | 6 . wy g 1 
without remedy. And to prove the between = 1762. 


bre ede de e 

Snandamys: to admit, and a mandamus. to reſtore to a former 
polleſbon,——Dhey-cited the caſe. of Rex vs dean and chapter Bs v. 
| of Bali, 1 Sir J. S. f. 888. her Pratt. ©.A. mandamus Aer 
| * to adiit is only to give a- dal, not an actual poſſefn: 
na ore, the court will go 


>" 
<P f 
4 * 
Ae ** 6 - 5 * 6 8 
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But here, another perſon (Mr. Hanmer) is in poſſeſſion: | * 
right : and this court can nat fake notice of TRUSTS, fo as 
to give relief, upon an equitable title only. Nor is this gen- 
tleman the ceffluy gui truft.s. at mgſt, his title is only 
equitable. „ I + Muy e , 


Lord MansFIELD—A - mandamus is a prerogative writ; to 

the aid of which the ſubject is intitled, upon a proper 

caſe previouſly ſhewn, to the ſatisfaction of the court. The 

original. nature of the writ, and the end for which it 

was framed, direct upon what occaſions it ſhould be uſed. 8 F 
nit was introduced, to prevent diſorder from a failure of "if 
—_ juſtice, and defect of police. Therefore it ought to be uſed | 
upon all occaſions where the law has eſtabliſhed no ſpeciſie 

remedy, and where in juſtice and good government then 
eugbt to be one. „„ NT 5 
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TTT 
for the benefit of the ſubject and advancement of juſtice. 
Tlhe value of the matter, or the degree of its importance 
to the public police, is not ſcrupulouſly weighed. If there be 
A right, and no other ſpecific remedy, this ſhould not be denied, 


* 
- =. 
SET 4.60 44.7 i: 


2 yt ory N e 20h OO Eg 315 
Writs of mandamus have been — to admit lectu- 
vers, clerts, ſextons, and ſcavengers; & c; to reſtore. an 
Alderman to precedency, an attorney to practice in an infe- 
riour court, &c, - FCCCCCCCC egly +hibs bbs® 
Since the act of toleration, it ought to be extended to 
protect an endowed paſtor; of -proteſtant diſſenters; from 
analogy and the reaſon of the thing. ws. 


* 


* 


| The rig uf being rn, thts came no dr ine. 
5 ent: | Every cale of a lecture 5 
| The DEED inthe foundation, «> nent Feats on 
i : nent of the paſtor- 
ſhip. The form of the inſtrument is neceſſarily by way of 


truſt: for the meeting-houſe, and the lan * We | 
meœti oule, the land upon which it 


Rxx Vo 


hy and "jt every 
the tru 


N. B This Mr. 
Hanmer was in cc 


poſſeſſion, and 
claimed to be 


duly elected ,, 


miniſter, preacher, or pa 


ſcavengers. 


thing elſe as 
zes is merely in t 


m 2 FUE 3. N 


1762. fan ene limited to E ae Many 
_w lHttureſhips and other offices are endowed by — 

The br. to the function is che /iþ 

purteriant t 

e nature of an authority td ad 

The uſe of che 9 and pulpit, in chis caſe, fol- 

lows, by neceffary conſequence, the right to the function of 

ſtor; as much as the in/gnia do. 


TINS? The cron er ga? and 
: z wowanclerk, * F » F 


ante, and draws after. 


etor The Oe of 


{874 


- Mr. Juſtice ter. Jas wk og] in FY «a of 


It is a prerogative -4orit, and ſhall be grant 
ampliate juſtice, and to preſerve à right; where 1 6150 is n 


tpecific legal remedy z where no aſize will lie, 

Mr. Juftice Fosrix— Here is a legal rig "Y ; PET mi- 

niſters are tolerated and &/lowwed : their right is efabliſhed 
therefore ay a legal ky my as 
righte She 

Tut Ober „„ 2 1 iffue 0 

Hunmer was or was not 2 ae, 2 ; the wg tou 

| beſt way to put it ins 


ted to 


_ 48 2 7 ober legal 


A Mr; 
and 


the Wa 7, = was then adjourned to the firſt day of this preſent 


ot paſtorſhip, 


60 hey would 


the parties 
election. 
But dts, (o Tuefitay * N 1561, Lord 


Lang, to ſhew cauſe' 


in order that the parties might give an anſwer, 
they would agree to this iſue; or © Whether 
agree to proceed to a new election: 
themſelves 0 be e, and male "me 


and 


ed and made an alteration in the rule to 


-MansFIELD a 
be drawn up in this cafe :| which alteration he judged 


neceſſary, 


to be 


as Mr. Hanrner himſęlf was no party 5 "Ws liti- 
gation about the mandamus, 


He therefore direQted it to be drawn aj thi flowing 
effect, (and indeed gave the very words ) Viz. 


It is ordered, That the firſt day of next term be gi 


Pentecoſt Barker, Richard Dunning, Philtþ Cackey, and Elias 
why a writ of mandamus ſhould not 


Ba is 


iſſue, directed to them, requiring them to admit Chri/opher 


Mendt to the uſe of the pulpit in a certain meeting-houſe ap- 


pointed for the religious worſhip of proteſtant diſſenters 


commonly called preſbyterians, in 


Devon, as paſtory miniſter or 


in P mouth in the county of 


there. And it is 
| Further 


Ws 


g 
{ 
i 


f W en it engt Barker, | 


Denning, 4 9 * 5 | 1 


ke Barr of the eien of 75 Hanmer,” an if not gag 


« Whether the are willin to occed a. new election of 
« 2 miniſter, — 4 or Ker there 5 The proſecutor of 
this rule, having declared hid conſent * To pose his cla; 
« in order to a new election.” And it is further ordered 
That notic of this rule be given to the ſaid ae pn 
the intent that he may be heard, as he ſhal | 
that he may acquaint this court * Whether he 3 —— 
the validity of his election; and & aps 
have it tried in a feigned ifſue;” 


Mr. Tabniow and Mr. Downie | dow. gave an alert: 
by direction of their clients, „That Penteceſt Barker 
« Richard Dunning, Philip Cockey, and Elias Lang, do if 
« upon the validity of the election of Jolm Hanmer, 
« that they are not willing to proceed to a new election, &c. 
e And that the , ſaid Jahn Hanmer does kes the vali⸗ 
tc dity of his election, Wy to © it tried i f 
« feigned ifſue,” Ch R + f 


: After which Mr. Tavarow and Me: Barnes were e hear 
again, in general; and argued ſtrenuouſly againſt ting z 
2 They knew, the election of 3 A TY © 
be ſupported upon a trial. The election of Men ſeemed = 
liable to objection as irregular But, if the 1 matter was proper | 
for a mandamus, they were aware that in caſe neither was - 
elected, the court would iſſue a mantlamus * To proceed to an 
« eleCtion :” in which 2 5 majority of the congregation 
were inclined to Mends. ees lee, obſtinately 


te ait deere 


1 We have eee, 
we are all clearly for granting it. I have made a collectioi 
| of caſes dn this ſubject, een nene een 195 

it not bete, at PO I 


Hers is 2 feb n, With cmoluitients j als no hreeitic lege 
y. en he depends upon election: which uitereſts 
all the hoes, The mtin of 4 ratare to inflams 
men's paſſions. The re to election i in a fei 
— or A pc to à new Keb, proves a ne 
te to of violence. | Should the court deny this remedy; 
gregation may be tempted. to reſiſt a Mia by ct 
Ufpute « . bo ſhall preach chriſtian charity,” ma 
vad feuds and animoſities; in breach of 1 oublic 


D 2 peace; 


Tefi's Ged. 5 B. 4 


reproach of pg gon it, and the ſcandal 22 
ok 7 . rele ©, 0 would be putting proteſta 
diſſenters and their religious worſhip. out of the Protection 
of the law. This caſe is intitled to that protection; a 


ud 
3 
14 1 * , 


c The defendints have Me ect 4 


| 6r/to-try it in a feigned i ne. 55 5 #2 e 

% , WK 8 6 als $726 e we et 
1 We were; all of. r, ee a. — kw Yopoſed to 
than / that 4 mandamus * to iſſue, in caſe of Teufel. 
Their anſwer ouglit to be pu into the rule as prefatory to it: 


and I do this, with a view that their refuſal may be anthers 


1 


. oo in | dp wen to the | Jury: pyonn 3 it.” N 


* 
> o > *& $7 
* 4 Ham 
c 


; Many caſes have gone 3 as far as this or ae” TEE) 


ys 1 4 
il 


lr. Jade Dzxr80x, Mr. Juſtice rosrux, and Mr.“ gebe 
„ Wuater, all declared e oh of che fame be ro ge | 


„Tum bun nere 4 meinde aue Ne 
V. Poſt. Pa. 1379, 1380. 28th April 17633ñ 


1 * 


1 Fd e 5 ; Lee 49 39ret; 
ener 5 Rex «verſes Heydon and a for there: 
mot S. P. A + abu 4 - | 


RR Ws Jan. * Säge T R Farce Modem towed aner behalf f the 
proſecutor; why the proceedings upon this / foint . 


* Mr. Norton mation ſhould not be ſtayedʒ with coſts to be N by the 
irt 


CENT 7 — 1 proſecutor; for that five ſeparute rules For one or 


made ſolicitor © formations againſt each defendant” are conſolidated into 
. this one joint” information, without 2 for” fs 4 4 "qe 
Joint informa. Jnformation-aguinſt al! c of them. 8 


tion againſt ſeve- 
ral defendants, 


cannot iſſue upon” © 1 Mr. Serjeant Nurer, en, infiſted that 67 the; e 
aidiack rules for this can net be dine; nor does the Pry vai it. 


one or more in- 
formation or in- 


formations : x ATHORPE { ſecondary) being aſked, concurred Wich 


agaialt each. Mr. Serjeant Norer, „ That there was no authority 
| 3 by any rule, or by the practice, for filing 8 4 . 
65 fin: information N all The defondants. 8 
20 
. Bir Pitcher Norten -roplital, that if the Fee iy joins 
there, may „bes er intorinagone bk 4 * 


LS 


8 5 

* x - 
Bi ibs x cy 32 
* 4 : 3 


— * ** „ 
by 4 2 
«a. 3 


an not have it in any other bor than (by granting e this writ, 


+ 


ry | Tex a Gh 3 K* 


Lord Maxarizto—But. the queſtion is, whether it FM be 
A upon theſe ſeveral and diſtinct rules, which were 
n the motion of fevergl. different gentlemen, . who 
only a lied for one or more informations againſt each defen- . 


taken upon 


dant, but without G7 2 motion 15 a 1 78 0 information 
ne them all. VVV 


Sir Flacher EEE”? molt. 1 F he 


one-man's guilt is not the guilt of another: but this caſe is 
a joint aff of bribery, upon which, we can convict al/ of 


them; but yet the evidence oy" not be * to n | 


the individuals ſeppracely. e 
NI. Juſtice WII. Mor pak not fatiaked of 3 and 8 


to doubt whether the ſame evidence which would be ſufſi- 


cient to convict all zointly, would not be . to 8 8 
fach one alone ſeparatellj ff. 


Lord Sins faid he wan a5 that 460 2 1 


mation againſt all, was Wrong, e matey? TE 8 
5 pres 


rules for one or more againſt each 
| rule muſt be mage abſolute. 


Rvuts 3 abſolute; for 8585 5 the pro- 
0 > 8 0 * ee formation 
N n 584 


* 
N 


Churovardens of St. Sato 5 eee 
85 aw. ain 5 To 


7 * 
\; 


* 


Te of ene ind FE bg 
of a term. N : 


5 iin 20 
The declaration ſet forth, = ke indenture dated the 
23d of Jana 2 the then churchwardens demiſed the 
premiſes to ot ames Richards, for ſixty years and three- 
quarters from the date of the. indenture ; that Fomes, Rich- 


ards covenanted to repair, and to pay the rent, r; and 
alſo covenanted to pull down the houſes that ſtöod on the 


E/. front of the premiſes, and to build new. houſes thereupon, 


WITHIN ſeven heart; that James Richards entered on the 23d 


January 1702, and aſſigned to the defendant Richard Smith ; 
and that the premitſes were ruinous. = 


'D3 „„ The 


t Black. R 
on S.C. * 


Tueſday 26 Jan, 
1762. 


Aſſignee of a 
leaſe, after a 
breach of cove- 
nant, by the leſ- 
ſor not liable for 
the breach. 


85 The Pe 0 e e 
gw de pulling down the old houſes, and ſuilding 
vis. * That James Richargs, the 7 belies 

did Te de k bebe the — 4 nor has the tr 
the agnes, fince the 


42 i 


| The defendant pleads attic won; ici for che . 18 eſtate 
« did not come to him by e till «FTER the expi- 


* 


* pation of the ſeven years.” __ demiuys': {an 
d ä F 5 


e queſtion was, « Whether the elt be 
anſwerable fox the breach incurred BEFORE 973 Meme. ; 


At. Moxrox, for the plaintiffs, argued . That he war? 

e faid that as the thing was 7 ze dbne uro THE LAND, 
the covenant would run with the latſd and bind the aſſignee: 
though, he admitted, it would be otherwiſe, if the thing 


anted to be done was collateral t to the land. And he 


would haye had it ſuppoſed that the preſent caſe was 'within 
both the firſt and ſecond reſolutions in Spencer's caſe 5 Co. 


16. and agreeable to the caſes in C Cro. Elis. 4575 8825 5835 


ey 159, and 3 Jones 223: 5 2 
And * gh LR kd SEL, 
ce 2 the thing 
erence, 3 as ue! 


tovenanted to be done, yet tha 
: for _ rTe- 


0 maker no « 


. « Whe- 


hed deen faid, the ſingle 
= ther an affine is liable for a breach which he never com- 


* mitted.” And it is certain * That he if Nor.“ This 
breach was committed before his time : OR OO 
does not run with the land, 


n . 
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Mr. Jaſtice Dexzson * _ Mr. lader Want gon 
Lurred; and obſerved that it was ſo ſettled. in the. caſe of 
1 + Greſeat v. Green. P. 12 V. 3. B. R. 1 Sath, 199. Leſ- 
_ = {cc covenanted for him and his aſſigns, to rebuild and 
| x finiſh a houſe within ſuch a time : fler that time, he al- 
* figned ; the houſe not being buikt and finiſhed, Per Holt 
ie, Chief Juſtice, this covenant /bal/ not bind the afſignee 3 be- 

& cauſe it was broben before the afignment: Aliter, if broken 


# after; as if the lefſes had aſſigned befory the time expired,” 


5 8 for the DEFENDANT- 
EE 
(7 
1 ö 
1 
* 
= 
_ - Ste; fon, t. Yer; 
"66 % 88 
3 
I 4 . 
E . | 
* 
a t 
" * 
* A 
5. bt 


n n Trot pat th x its of 2B. 6. 
ee 13. een 


I be defendant plead hep eneral iſſue, / debet”: and 
the cauſe came on to 142 trie before Mr, As * 
Appleby aſſises, 14 AH, 1760, 


* the trial, it appeared that 88 = 
corn ingbebbl In the declaration grew, were were and 7 
rially g been A e parcel ny the manor 
Mor in coun ee, holden 
lard thereof for the ti fie being, © 7 


| 1 lo appeared tha the th mano. 4 Meld W ce 

approppiate ret t. Michael, Appleby, were parcel of the 
flcffions 2 of THER - in the count of 
Cumberland, which was otic of the larger dine: 

and was veſted in the crown by virtue of the ſtat. 31 H, 8. 

6. 13> And that the rio of the ſaid priory at the time of 

the diffolution 20s and had been time immemorially ſeiſed g 

aid MANOR 4oith the appurtenances, in his demeſne as of * 

. 8. Bel his PRI 2 hy a alſo of the APPROPRIATE rer 

pleby, and he tithes there, | 


n = 
TI fn 5 


ie Drier af . n of te ve y and un- 
rint lie, in fee; and that ill feiſed 
eras in for, in right of thir cherhy and . e 
defengant Twas the CUSTOMARY TENANT and occupier. * the 
ſaid lands whereon the ſaid corn grew, n 


1 * 


1274 
1762. 
— 


ST. SAVIOUR'S 
Churchwardehs | 
7s 


Sure; 
Mr. J. Fofter 


was abſent. 


+ v. Holt 277. 


Whether euſto- 
mary tenants 
can preſcribe i in 


n mator and abbroprs / reflory | 
(apt hh fil mane nd ry rt | 


185 
1762. 


Hy 


Sr 
. N 


25 lands whereon the corn grew, lie in the territories: ant pariſh 


Hilary Term 2 Geo. 3 B. R. 


declaration mentioned; and eLD'the ſame of the 6, DEAN 
AND Cars, ny their game W e Fit 
* 1 le 


. That ths ene ie be er thei e e e 


growing and ariſing within the territories of Bondgate, with- 
in the pariſh of St. Michael Appleby, aforeſaid: and the 


aforeſaid, 


in of the ſaid ends. 


| 4 


the laid manor PAID Tithe, 


*aj 


Ir appeared alſo, that this was the ONLY. 


ry tenant 
| He ch ol to the ſaid manor, which was WITHIN me 40 
: OY St. Michael. 9 | 


„ 


Whereupon a ferdifh a was fan for the Canis; ſubject 


to the opinion of the court of bl vpay the: fol. 


lowing queſtion— 


* . 


F 
b PRESCRIPTION which would, by virtue of the ſtat. of 


wv 


« 31H.8, exenpt him from the payment of tithe.” . 23 


Mr. Ae (who argued for the plintif on ag n 
Fenn ee it, viz, . 


Firſt, "Whether the tenant can ſet up entre tio P 


to exempt him from the payment of tit 
. Secondly, Whether the fast here 4 are a * 


foundation for an N even l chat he might 
ſet one up. 5 i ä 


The ſecond point, he faid, might be taken fit. 
The fact ſtated, * That aces a6 ev paid, i 


no n e of itſelf : it is no preſcription of exemption, 


Tt is only : it might have aries from gd of 
ſcſhon, or other cauſes. 50 8 


* 
— 


It will be no foundation 5 a decree 3 in equity, OY 


had been ai. by a verdict E That 5 
« been d- 9 found by they have never 


e _ 


1 alſo appeared that ALL ; the 0 OTHER eee, tenants of 


«4 ww aw 


"A. cs 


y Term 2 Ges. 3. BR. 


Lord Mama ths aa be 
..« Whether they * in point of law, ee in 


1275 
1764, 


c en decimando: for, Af: they can, my non-pay- e 


ment is goed evidence of i it, upon any foot of f diſcharge, 


CEE poi oY For he muſt, pre- 
C 


Firſt, „ Chal 1 55 | ; 
in non decimahdo, in his own name. : 3 


by Send Neither cad he preſcribe du aa: of the 
herd of the manor, He muſt agg * n Was 
at the time of the difſolutjon. 


: AA che js bv ek bale 
by his farmers and tenants at Will. 5 


Theſe are ſtated to be copyboid lands wh of ap 


of Merland, holden of the lore of ee en * 


. 4 "Lad 3 c 


the will of the lord. 2 [ : 
Therefore they are eurrowiny abr, e 


Now pl TIA can not pt for Ve cuſtomary razbolderr; 
though he may preſcribe for his tenants and farmers of co- 
pyhold holden * Wide. I | 


Theſe lands in the North ave e "wy udp 

| by feoffment and livery, and are not mary ad hs nds 

mini. Therefore they are not like copyholds: 4s appears by 

Carthew 432. Gale v. Noble—(trial at bar in <jecment for 
lands parcel of the manor of Corſham in Wilts.) | . 


| The expreſſion & Parcel the manor” onl imp rte That 
Bay Pons ures: aha _ N a 


The Court will fayour the better ITY R000 15 


: 4 


», 2 


ing it to be 2 cyſſomary freehold, the lord could e | 


e in ANY manner whatſoever. 


He can not preſcribe as om the Many: for 
te im of Ge mans, ere 1 e 
e | 41 


* 
i ih 
, 
; 


Vs 


I WI 


Eteueh v; 
frat is cited 


| hoe Man is a diſtinct 


Joa, 784 


| Hilary Terms » Groſ 4 BR, 


" The"taſe of top of Winc vs jy TEy 
in many books, n mbſt at larg . 784. Y will be 
urged againſt me; But ſuppoling that to be law, yet the 
lord bf the manor did not prefcribe againſt himſelf as ap- 
propriate rector: He was founder; and therefore a ſtipula- 

ion might be preſumed: whereas here, the dean and chapter 
ve had both the manor and the tithes, in themſelves, 


4 * . 


=: 
+ -- + 


; And that was a preſcription for copyholders; nnd the cuſtom 


was prior to the parochial right of tithes; which firſt com- 
menced by the council of Laterang in the ae of king John. 


Nor can he be ere unity of poſſe 1 
ting a ge N ol 1 


Beſides, bere he gan not rely upon a way of: Teſſn 
becauſe i it Jas been in other hah From time Immemorial. 


And topyholders at ya can COS be exempted by gh 


feription. 2 - F pak : "gh 
"Mr. Clayton, fo the woke ve vihes "PR 1 e 


paid for theſe lands, from 31 H. 8; And after this lengthof 


time, A legal exemption v will be Prefumed, 6 
This was 4 great abbey, tha Game io che ken þy tha 


ſtat. of H. 8. And the manor was in the prior, in righ 
of his priory. , Theſe Finds ned Fs tha ; Ps 


payment of tithes, at hr time: and their diſcha Fom 


tithes are proferued to the crown and their grantees and aſ- 


ſigiees, by 31 H. 8, in the ſame manner and to the 
| Extent 1 20 they 1 were in ter hands. ; bs 


"Betkirvar. perfons' may preſcribe in ao ee, aig 0 

may their farmers and tenants; KN even their copyholder of 
heritante. 1 Ro. Abr. 653-6 25 3s 4s 54 2 Co. 44 Bie 
6p of Winchefler's caſe: "Cray KEH 216, 475, 511, $12, . 

Moore 219. Branth's Cale. Telu 2: 


way ar. No f 132. anonymus; And cuſtomaty eſtates 
e be * M the fame way; for the 


fel is in the lord. 
Theſe cuſtomary ſakes} in the Neth are hot ot rebate but 


belle; and in the nature of tenancies at will. They never 


ty by feaffment, but by grant; and often by grant an 5 


ti#Shce+ but an @7jened can hot maintain an | Semen 
kdmittaiite; for the eſtate _ not * bias ps it does to 


the heir by Tn 
fesch 


Th 1 hr e r 
Eye a preſcription fg a difch; for part «5 


reſcription may be for a ſingle part, alone. "BN ls, 1 the ay. 


bnly tenement that lies in {bir partielar pariſh, __ 


As to the wnity of :ſhon—Syppoſing i table og» dd, 
yet you may hg, That the reg held it diſcharged 


« time immemorially ? Pridgle v. 11 Co. 14. 

the caſe of Tye v. Gerragd and 75 eart ſham, nal va 
te an unity and fog perfect diſcharge may 

and cites 11 Co. 14. 28 truly vas ſo; 2 5. 460. 


Engliſh v. ws That a uni 


Drs Be ATI © 


| Hee, | have eve * aid, 
Ho BY ano 


isis 2 unity, time out of which a batkeient 
gicharge Alter fo Jong a 2 | | 


The prior was ſeifed both of the WIE al ets 


land. It was not 1 0 be in actual poſfeſſion of 
lands. Hob. 306. 


biſhop & of Canterbury's 5 


Theſe cuſtomary Penures are net frets the Hs the 
mines, are in the lord. Therefore it is the common caſe of 


3 copybolders which has been determined over and ov er; par- 


| ticularly j in Cro, Elia: 784. in the caſe ** Crouch v. Froar,” 
11 is enough, if we are diſcharged i in any manner, 


Mr. Aſpinall, in"reply—It ſhall not be fared it That 
10 tithes are not N. they have 1 nt been paid, ; 


The caſe I mentioned i is a preſeription for the biſhop him 
» his farmers, and tenants at will. 


$4 ; 


ee 1 


| Here was no unity of poſſeſſion in the » Ah 5 
and of the AY e 528, Benſon get Moore 219% 
W caſe, Cro, Eis. 5641 Cx caſe, RO, 


Mere, 


poſſeſſion, Wo 2 7 ae. 1 


bt v. Gerrard and Hilderſham. | 17 
Ce. 14, Priddle and Napper's caſe, 2 Co, 13 The Wen 


The a he gut, are net copyhols: the Feel is 1 


+ But! it feared 


agreed, that in 
Every minor, 
there is either 
an admittanceor 
* — 157 

ery thing is in 
F. that 
euſtom has nok 
taken gut of 
h . 


% 


Hilary Term 2 Geo. 3. ER. 


| Here, the tithes, ariſe, upon leaſing lands The 
: 2 ts, whe ee 
3 3 * if l W 2 

* by euere, or iy wn, the lands ang 6 be 


* 
e . 2 3 . 5 OY K 7 


1 43. »#. 
2 


77 22 . IO 6 1 x er AFR» 5 ATE ile ban, | 
| pv cave 155 Rani in N aper for firthice” Irgu- 
5 ment Mr. Solicitor General (Sir Fletcher Nartong) who was 
for the plaintiff, ſaid that the particular cuſtoms of the ma- 
ee e r had been inquired after, in tlie courſe La the 
©, © | former argument) were not yet ſent up. FL as 

4 Maren —Mbat ſign [4 the Fab . 7 ? cat, | 
the freehold i is in the CORD. na 1 7 80 2 | 


Sir Fletcher Nerton axknowledged | that be had a a great Ack. 
culty to get over; it being ſtated in the caſe itſelf, „ That 
& this was the only cuſtomary tenant NY to.the wy 


{ wach Was within this pariſh,” 


Lord eint and Mr. Juſtice Puxiibat aa; it was 4 
ſettled point, “ That the freehold is in the Lon. And Lord 
Mansfeld added, that this is rather Atronger than the caſe 0 8 
copyholds: for, copyholders . had acquired à permanent 

| eſtate i in their lands, be gore theſe e had « done 10. 


15 e = Per 6 » Cor —Let the poſted be delivered to the defendant 


$0 hh blah bit ok In order or 2 9 of Nonssurr, 


— 
9 . 1 p £ 
a 72 of 3 Ll "0 S % o# A WL. 
© $44%& 45 3 4 1 


F hs. Rep. TOW voir ane, Exceucor of May, 


53+ 8. C.) 


ne oo OW 18 was a ſpecial caſe,” reſerved at th. ris at the 
leave money 'by A. aſſizes at Abingdlan. * 2 95 


will, need not 


though beser, lt ws an nctien upon che cafe upon — d Em: 
br * blers, as repreſentative of one May deceaſed, Feng IO 
Remy ws The declaration contained fix counts z and upon the fiſt 
cdour counts, there was a verdict for the plaintiff; and for 
the defendant, on the fixth. The only doubt was up. u the 
» fifth count: on fifth count was, © * the faid W 2 
| May, 
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3 P 7“... ad batons, mnt Bogan 2 at 5 ZE, 1 | : Ns , 
n May, in confideration that the . ſaid Sarab (the ina) 1762. 


ic would be and become the hauſeckeeper and ervant of. i 
ic faid William, and take upon herſelf the care and fnanage- 
« ment of his family, Se; and perform the fame as long as 
i ix fall pledſe the ſaid William and Sarah; undertook and 
+ promifed to pay wages to the fail Sarah at and after the 
© rate of fix pounds for one year z., and ALSO BY HIS LAST 
t wit AND TESTAMENT to five and bequeath to the ſaid Sarah 


| © a legacy or annuity of 161. by the year, to be paid and pay- 


« able to her yearly and every year from the day of the de- 
© ceaſe of 221 fald W. 1. 155 for Ld curing the Tens SE 
14 natural life; and that” fhie the faid Sarah, confiding in the 
« ſaid promiſe, entered. into his ſervice, and became his 
be houſe-keeper, &, and continued 6 for three years and 
«<,fifty-nine 75 but that he the faid Wi/ham 1:41 not per- 
formed his ſaid agreement; and did nbt leave her ſuch le- 


- # gacy or annuity, Gee” 


k was ſtated in the caſe, that it appeared upon the evi. 


dence, that there was' ſuch an agreement between. the ſaid 


Willem May and the plaintiff; but that it was by Pakot, 


and NoT in writing. 


* 


| That the plaintiff, in perfotmance of her part of the ſaid 


agreement, did enter into the teftator's ſervice, as houſe- 
keeper, Cc; and continued in ſuch ſervice till the teſtator's 


* 
* 


That the teſtator did nat give her by laſt will, or otherwiſe; 
the ſaid annuity of 16 J. per annum, or any other annuity; 


A diet was foutid" for the plaihtüfr on the fifth count, 


for 2201. ſubject to the opinion of the court; firſt,” whether 
the evidence was ſufficient to maintain the action upon it: 
ſecondly, whether the agreement therein ſet forth ought not to 
Have bern n „ 


Mr. Hall, for the defendant, objected . Firſt, that this 
evidence is not ſufficient to prove As fpecial , e laid 
in the fifth count which ought to be proved preciſely, He 
ſaid there was a material vatiance between the caſe laid in the 
declaration, and the caſe proved, For, the caſe laid in this 
fifth count ir the declaration is u a hiring for a year; becauſe 


either party was at liberty to put an end to the contract: but 


the caſe proved is a general hiring ; which, in conſtruction 
bf law, ©» hiring for ayers 


vr 271 


Fay tas that by the ſtatute of frauds, (29 C. 2. c. 3. 


agreement, as it was not to be performed within a 
| gear; 


— 


Fx ren 
wy « Vs * > 


'EMBLEKRDs 


y Term 4 B20. 3.6.1 n. 15 


* 3 to bart bond teduced into WRITING. The ſta | 
d. ſays « No action ſhall be brought, whereby & to charge 
eee ps 147 or ee, N any a e ot 
e 6, HED re not to be performed. wiTHIN t e © one ar from 
b tc making thereof; unleſs the agn 4 ar 70 2 5 ſuch 
| e ll be digs, or ne Ono Hg there: 
Fe of, ſhall be in WNITIxc, and ſigned by. the patty, to be 
« « charged therewith, or ſome deter N W 4 
* lawfully autholiſcd? | | 


This is 1 oct of a 1 1b e s 

at pleaſure; It would be extreined We venich to eſtabliſk 

85 miſes of this kind, ndt 8 into writings The pre- 
t agreement could. not be performed, on May's part, 

within a year : for a whole year to m his death was 6 elapſe, 


before the nay or atly part of it would become payable. 


| He ed 1 Ld! Rayli. 316. Rich vt e! and relied | 
on a caſe of Reynolds v. Spencei Oruper, in 55 1 26. 
Finer, Titi contract and agreement, fe. prays W 
| Eaſe he ſaid he had ordered to be ſearched it to 
de ſo z) where the riile laid down is* That 27 Yromilſe 
©« to be performed upoti a contingency which may or may 
$4 not happen within 4 year after * ee, is whit, withs | 

in the ſtathte of frauds,” | 


3 
5 


Mr. Stor, contra, for the duni ted n; Hit hs 
© © Evidence does en een and that the fact is 


preciſely proved. 2 BELTED 3 | wad 


. 
* $8 4. 
3 


' Sebondly; that it was ne tieceſſary 4 . | 
mould be uced into toriting. The action is —— fot 
May's not having done what he ought to have done in hit 
e-time ſo that it might and ſhould have been done ibithin 
year. This conſideration is ſufficient, at common laws 
to raiſe a promiſe, The | ſtatute of frauds does not affect 
this Taſe. Mr. Hals doctrine would overtitrn all the caſes 
upon verbal general contracts of matrimony, where the def 


fendantdid not actually 75 «To marry within the yours! | 


He de e viz; 1 Fall. — 
P. 5 W. & M. C. B; and the caſe of the promiſe to pay 
20. on marria e i LA. 1 316. 327 | 
Smith. V. L eftall. 5 | 


NMI. Hall, in his reply,—Obſerved, 1 this is a method | 
of 1 22 85 the 8 8 * —_— a will; 15 | 


& 


— 


boil 


9 , 
. 3 4. Fo 3 
5 8 - 8 i 
* » 4 * :, 
' - 42 * ol ; 
: . 4 8 Fr > on ap £ * £ q 
| 2 ; - . CE” A - 
7 1 0 4 2 9 * 7 C : 
. 1 * by 5 LES _ r 
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3 5 . a ; a 7% | | OP, 33 
| . E6rd:Mansrisr.v— There is only that caſe in che exches 7. 
95 9 X * rn 1 133 STI 


FxxTc 


| | There is nothing in the-vbjeAion about hig leaving it 
is will: for, there is nothing ?e/famentary in a promiſe © Fo 0 
* leave at his death Ss 


The caſe in 1726, in the excheguer, can not be rightly ; 
repreſented-to us : for, as it 1s, repreſented, one of the two 
reſolutions, viz, that upon the ſtatute of limitations, is 
| wrong to the laſt « ,.and obviouſly ſo to every body. 
It is repreſented to Rave been there reſolved © That that 
4 <« ſtatute bars eventual rights, from the time of the promiſe 
WF © ma, better the fix years are clapſed :*) whereas no one 
ban dgubt but that the bar only takes place from the time 
WE cn the rig gerd, ud mr from the time of miting thy 
| promiſe. | 8 . | ; | „ 12 . 
an agreement or to be performed within the ſpace of a... 
Foear, and expreſcly and ſprcifically io agreed; A conTinesncy = 
is nat within it; nor any caſe that depends upd Le a. 
it does net extend to caſes where the thing only mar 5e 
performed within the year: and the act can not be ex> 
| tended further than the words of it. Skinner 353. F Peter run. vale hag 
v. Campion, proves the diſtinction of a contingency, as 1 bis. oats 
| have. Saad Þ, »e fully: e 
action upon the caſe upon an agreement, in which the OY prot — 
fendant promiſed, for ne guinea, © To pive the plaintiff fo cited by Mr. 
„ many at the day of his marriage.” The hueſtion was, Northey, and 
If ſuch agreement ought to be in wgitinG :? for, the th. f. Mole, in 
marriage did not happen within @ year. The Chief Juſtice thecaſe of Smith 
HoLT, before whom it was tricd,) adviſed wich all the v-Wetall, 1 Ld. 
judges, and by the greater opinion (for there was diverſity . 31.3. 
of opinion, and his own was # bunu] Whete the agree- 
ment is to be performed upon a contingent; and it uber 
| © not appear within the agreement, that it is to be performed 
* AFTER the year, there a note in writing is No neceflary z 
#2 4. for, the contingent Men happen within the year: 
ä 5 bur. N * it _— the whole _— of the — 
emen, mat it is to be performen aft, year, there A 3 
_ * notc 15 ergſery; otherwiſe, 9 ee 


Mr. Juſtice WII Mor concurred; and agreed with the +Mr. J. Foftes 
reaſon of the caſe in dall. 280. “ That by poſſibility, the ws ablent. 
. ſhip might have returned within the year; though by ac- 
* cident it happened that it did net: and the clauſe in the 

8 2 N 1 ſtatute 


* 


| er ſtatute 1 bite to 8 promiſes where, b 
_- — * preſs appointment of the . N is 
Fix ren mark within @ err un Sy: Neb 
3 . Lord Maxerrer.p—As' to the variance, there i is een in 

: "that One” : A prin 
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fan aRtion of ON . was, « „ Whether the ONE Ie have 


ſpaſs for en- 
tering plaintiff's 


Alling houſe, following caſe. P 
making great 
b . This was an en of 3 vi et armit, for ESI 
fling to give emering the plaintiff” 7 dwelling houſe, and there making a. great 
im a promiſſory noijſe and afiray. and diſturbance,. and continuing it for two hours 
in 1 ary — and UNTIL the plaintiff and his father, Richard Appleton the 
nea damages, no elder, and one Chri 1/topher Atkins were compelled and pe to 
more cots than give and did give to the defendant their 
J 175. payable to him the ſaid defendant. The fry X 
bor Gs N = ws or We e 


N Ho the aer al, in e Be, have 1 more , than 
water LL vey" 2:8 K "0 * . i 


ie For that; hy the ſtatute of 22 & . 23 . 2. Co. . 6 11. 
. „he Ns „ In all actions of treſpaſs, aſſault, and battery, and other 
333 64 « perſonal actions, wherein the judge, at the trial of the 
s cauſe, ſhall not certify upon the back of the record that an 

« aſſault and battery was ſufficiently proved, or that the free- 
e hold or title was chiefly in queſtion ; and the damages 
4 found are under 40 Fo the e ſhall recover Ao 2 * 


F colts Fan damages.” ef Tran. 1 $f 


| This is is a general run Sree f Fs, there is eee 
from the judge. 
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F : There are two caſes in point: . 
| caſes in ?, 197.) and AFFLEFoX 
| "The cafe of Sn, Y Lyddal. 1 Salk. 408. is alſo a | 
| caſe fimilar to the _— It was an action of trefpaſs and 
| Falſe impriſonment for ſuch a time, and guage he paid 1174. 
It was holden © That the guou/que was net the cauſe of action: 
| © but the impriſonment : the guouſque'was only matter of ag- 
And there was a late caſe of * Howard v. Parr, from „ Or Ford v. 
Wo Staford/bire, which was an action by a ſchoolmaſter, for diſ- Parr. 
' turbing him in the poſſeſſion. of his houſe, and continuing 
ſuch diſturbance, Nc the verdict was for leſs than 405. and 
chere was no certificate: and the plaintiff could have no 


The queſtion in this cafe is, Whether the FzeEmoLD 

| © could come in queſtion :” for if it could not, then the judge 

Could not certify. And the ſettled conſtruction is, That 
« this ſtatute is reſtrained to thoſe caſes in which the judge 

| © can certify.” REL : 


Where the damage is conſequential, under a © Per quod,” . 

| It is indeed * aggravation. The caſes cited againſt me are, 5 
all of them, ſuch caſes of aggravation by reaſon of con/e- 

guential damages. Wi A 


Where there is an aſportavit, the title can never come 1 ft was fo 

in queſtion : nor in actions of mere aſſault and battery. For fettled in the 
this ſtatute of 22, 23 C. 2. c. 9. Halt. doth not extend to cafe of P. G. 

| all treſpaſſes, but only to ſuch. tre ſpaſſes guaer claufum fregit, 2. B. R. he 

in which the freehold of the land may probably come in queſtion, 

| and ſo it is determined expreſsly, in 3 Mad. 39. Barnes v. 

| Edgard z and in Smith v. Batterton, there cited, (and reported 

_ i" Raym. 487. and Sir T. Fones 232.) and in Thompſon v. 

en, in C. B. reported in 1 Sir J. 8. 55 1. all the caſes 

| Lord MaxsritLn—Tars cafe depen dz upon the words, 

« And UNTIL the plaintif, &c. were Batra es? 


which words are barely an 'aggravation' of the defendant's 
continuing in the houſe ; and nothing more, 
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+864. On he 64 e mating de ee 
— bout, the the freehold might have come "in queſtion. © 


Mr. Jultice Duxis0x concurred, © That they a * Ney 


e avords of aggrayatio np. need not even be * | 
„ in 25 plea.” Sk i 73 1 
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ho See this ſubject a b to he ene "of fair colt, 
or the not obtaining any more cots than damages, very clearly 
5 explained by Lord Set *Baron Gilbert, in delive ig the 
| ponion of the court” of 2 in the caſe of" Nerder v. 
Dale H. 12 G. 1. Whete he | compates an and interprets 
dhe ſeveral ſtatütes upon Which caſes of this Kind depend; 


and Mndicates the reaſoning and "refolations df the judge 
. 22, 23 C. c.. $ alt. e re 


1 which he 2 he rts the caſe of Blunt v. Millen 
eas he Calis the defe . the very me words with Sir 
- John hs Fs ; XP ang. a groſs miſ. print of © decreed,” 

inſtead o a year's atttedite of che dime, . 
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One of two de- O NE of the defendants haring been acquitted by Ferdi 
a (on a plea of . non vepit, ) and there being no bertifi- 


pl „ ca 1 
. 9 cate of the) judge „ That were as a reaſonable cauſe for 


- upon acqui 
e on Name 23d May 17815 that the plaintiff i in 'replevin 


making him a defendint ; Mr. Ne#tor moved, on his behalf, 


might ſhew cauſe why. the maſter ſhould not tax the defen- 
dant's coſts'{(purſuant to 8, 9 V. 3. c 11. c For the better 
preventing frivolous and vexatious ſuits,) as: if a verdict 
had been given againſt the plaintiff, and all the defendants 
"acquitted, + All the other defendants had avowed: und 
iſſue was taken upon a right of common, which was found 
for the plaintiff i in 9 viz, © That be. had hon of 
. common.“ 


The maſter had a l the an of: em; 
was ithin the ſtatute of 8, 9 V. 3. c. 11. 51 1. which 
ſpevifically names, only —_ | treſpaſe, Malt * 
priſonment, and oa 5 


+ V. ſect. 1. 
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% — 5 17 We 11. And — — 
it is clear, that e that act, a © rarer 15 FE EM 
ce. And che act ought 8 be eonſtrued 8 
F L The caſe of Harrier x. Bret (or Bari) fre g. 8. 
2. was in ue. It was there holden that a defendant who 
vas acquitted was net intitled to his coſts; becauſe not 
—_ within the dur di of the act! ee eee a 
5 ; —_ aff 1 80 8 22 ll | 
wm te of Die Cob eber. 44 5,0. 2 B. K. 
_ - /:nce, it io e e e egg e wa 
Y [e's of armir. | 20s en pry 
1 1 a 11/46 «of. 5 te 23 
7 . one Te ok macs mn e ale e 00 
A | 5 N of this act ; * Was vc" 
. , contro, in Fapport of his rules. contended. 
| that the acquitted defendant was intitled to his coſts...” The 
aof 8, 9 W. 3. c. 11. is a remedial law; and no other» 
vice penal chan as it gives edſts: gy fo the title ſpeaks it z 
An a& for the better preventing frivolous and vexatious 
„ ſuits” Arid this is certainly as Pare and vexations, in 
de opinion of both g udge and jury: for, the one has not 
WF ccrtified * That there was a 1 cauſe 7 1 5 Mm a 
_ her P the .other 1 2 ee : * 5 
| _ It is properly within the word. — Abd 
| the act uſes the word Plaint, with a particular view to hir 
Heri of treſpaſs.” And it is withimthe ſpirit of the ſtatute, 
certainly; becauſe, otherwiſe, the plaintiff in reple vin might 
| r 2 20 or 52 „ we hy * of N 125 Yeu» 
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ackoon en of Dithen v. Cle to have b 
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| as ſtated, except as to this law being treated as a p, law 
ee v which Lord ardwitke (as Mr. Juſtice DexrsoN eonfirr nr 


= then .* declared, it was net: Waden * YO 


| upon 100 nartow principles. I „ 

3 e e ane dugh In my o 
EN sfied that coſts are in the nature of a penalty; (for they ſeem to me rather 

I in the nature of a ſatisfaction z) yet 1 think we are not authoriſed to determine contrary to 
at the courſe of all ti e former reſolutions.” He ſaid this upon 2 of Coan 1 


adopted the . went gw 


— 


| , thit — net an ation 4 8 r 
* no deterring n. of this fort,. in, tafe, of 5 
Word e plain. 27 


FT. SS 1 
e, in which it was determined that the ay 2 ic 
vin can not have his coſts, upo n error brought y 2 5 


"ih replevin and judgment ee It i in 7255 


1 Thor 

© he is not within the LETTER e prinei- 
ee ple there laid down was that theſe acts are to- be taken 
PP 
in the nature of a PENALTY.” WE: ! 


: © Lord Manzrre—ff no nts indlogs abate. the aw. 
thority might have had Ja ones * waer er 


| vo is a FALSE one. "3 f 
"Tn Gown e andere | 


| And-now Lord Maxarteup delivered their opinion. 5 | 


Wee have tho ught of this caſe. We had a ſtrong bias to 
have given the —— his coſts, F it had been e bie; z 
3 it is agreeable to natural juſtice, that he ſhould 


receive them, if there was no reaſonable e 
him a defendant. | | 


| [I th mater 6 0 fp td ew gee 0 
| reaſonsut hig. 


| The ſtatute ſpeaks pole p” ations of nass and 
does not particularly ſpecify any actions of treſpaſs that are 
not treſpaſſes quare vi et armic. But this Fas of xfres- 

| vin; which can not have that latitude of conſtruction put 
it, which Mr. Norton 1 for, conſiſtent with 
the ſertleu caſes. * 


Aten Th 1762. 
« all acts that give ce, are to be conſtrued STRICTLY,” ere 


| © The caſe of Diele g matt Hull orted in 
* Strange, as it really paſſed- Lord 1 Bs gave 4 pv 09-od 
| the ſolemn judgment of the court ; and declared it to be hen . v. 2 8lr 7.8, 


| ſottled © That all the eee ee, to ay 545 ay 1003, _ 
cc to be conſtrued frifly and according to the a | 
| he declared, 2 185. a of treſpaſs n the Caſe « could 

5 ot be conſtrued to be within this act of parliament,” And 
he gave reaſons for it: „ inquiry into the = 
| peu ice of the common pleas, it appeared that the word 

s was there taken only to relate to treſpaſſes ui et arm. 
r e 5 vi et armis, than 

1 „ 3 e 

action of treſpaſs. . ö a 


| There is another authority, . . 4 
writ of error, in the exchequer chamber, on 27 Klia. c. 8. : | 
It is in 2 Ro. Rep. 434+ (Farnell plaintiff, in ſecond delive- | 1 
2 which determines a replevin not to be an action of 4 
| treſpaſs within that act; and that therefore a writ of error 2 
would not lie in the p erf uc 0 a em | | - po 
in replevin in g. „ | — 


The argument in the caſe * Due . . 1 was © That 

actions of treſpaſs upon the caſe had been bolton by, to 0 | 

e within the proviſo of the ſtatute of LiMITATIONS 3 on. - 

| © as much excluded there as they are here, by ſo many 
actions being ſpecified in that + clauſe, —_ actions on 4 v. 1 J. 1. e 


ee 


he caſe for words) and this omitted. r 
Du: to proviſo is tbe conſtrued br 6th ue 
| to be taken firitly. F ah 
| I conſider this as 2 eis 
0 an an arge. 
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„ cauſe Went to trial, Bite Lord Chief Juſtice: Ville, at the 


92 ner aſſizes 161, for the _county of, $2 : whe a ver- 
nt of both parties, given Fo tlie 


8 br Ly oj we ode w wa N 8a | 


25 7 de es 4 vath ly 1 TORY 
of the king's bench,” had ated. as a commiiſſvier of tht ſundl rar 


F of Surrey, on the 21ſt of Auguft 1760, l 


time laid in the firſt "count of the dedlaratiorl: 5 


Tut the 205607; mentioned in an act of beten adde 
in che 23th'year of the late Eng George the fecomd, intitled 


$ 


& Arr act for re. veſting in the crown the power of appointing 
4h 


e e ee ger eeer a aa 
% Koe“ had aid to . N EIT: 
built, in purſuance of the act. 


1 2687 « X of the heey 5 he ae 0 
marſhal of the * — N arife from Erin rooms 
in the faid priſon. | 


That the marthal hc gi bots, 4 ; Koſs 


ke in; 3 with a garden and a piece of land belonging there- 


unto, and two houſes for His o licers to live in; rebuilt alſo 


according to the directions of | 1228 MN of parliament. 


That in the year 1755; be we rn Sg ue 


che county of Surrey, as follows 4p For the 
& the king's bench, houſe,” Lands, garden; and EK Hide, 


« 300/: for his office and perguiſites, as marſhal 2001;” in 
1 5007. e 75 on an appeal, related to 
300/; viz. For the priſon of the king's bench, 3 
&« land, garden, and common fide, 2 Sel for the OY 
« Perus iter As marſhal col.” . | 


> 


That the . nite on 0 aber zah 


what atofe to him as aforefai 


Tur QUESTION ſubmitted to the 8 W454 Whether 


the defendant is fille # n in the firſt 
s count in the declaration," 


1 


Me. Cave for the ee eee 


- marſhal had us qual:ficationg. either from the priſon. houſt; 


hank vents 'rommnii der or fu m5 * 


tes a 1 10,28 as A; e 

tax. For, the qualification required by the . 

mu ariſe 25 of 8 and TENEMENTS,, not 
12 The wan He of the, act are pla 

to 2 — expreſſi ons: of © ng copy- 

* hold, 9 Res ME not © as to OFFICES or 

ene A * e 


＋4 24 And th 


common fide, is in Ck CROWN : they -are the crown's pro- 
pore The marſhal has no FREEHOLD in the priſon, houſe, 


| old? in his QFFICE, . $14 


To prove That the fro of the priſon, bott; lands, 
te garden, Oc, is in the crown,” he relied » upon the ſtature of of 
27 G. 2. % 17, which recites that of 8, 9g W. 8 c. 27. and 
| (by its ſecond chuſe rE-vesrs the priſor'and'the ſeite wy 
and the ground and appuftenanceg thereunto belopgin 
and che ower of granting the cuſtody of the ſaid priſo 
and the ce of märſhal, # # the crown, for ever, 4 
ably. Ang 
DFFICE. . TE 


'The fame abt (5 (5 5.) Pe defendant Mr. hw, 
marſhal, % as he ſhall behave himſelf well in his ſaid 
pffice : and (58) makes him removeable by rule or order of 
roy court, miſbehaviour or neglect” of duty. And he 
ſtands only taxed at 50%. for the ôrrIck, excluſive of the 


Err houſe, lands, gardens © and hom? ide. 


| Mr, "Loo, contra; for che defendant, aid the: cafe. he 
| was ſo plain, that no argument could make it phainer. That 
the words © Leaſe-hoſds, copy- aolds, res Er.“ 
| are to be applied to the ſubject matters of them reſpe#ively, 
though nat jointly. That the orrrck is grantel to the de- 


r — Ad * 


r ati aa 
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ceſſarily beknging to it, and | paſs "with it 28 being fo incidental 
| 5 the 3 That orpicEs are r within this 
| z and t it is admitted * That the defendant has a 
$4 i qualified, free-hald in this . 5 Which * * ſufficient, 


Mr, Co replied, that his bes- held is confined to the 
1 . he 1 * e in the 4 5 Se, \ or . FE. 


lands 
off a 


Lord deep wy tis ee ad, 
he has a” nn freehold 1 55 He is en both, 


within 


ds, garden, K. Wa ie ve er 


| fendant ; and the priſon, houſe, lands, garden, and com- 
mon fide, are annexed and incidental and naturally and ne- 


| houſe, W garden at 


be Ye e n 


V. Inſt. 4117. 
C. 12. (relative 
to the chief ba- 
ron's offices ) 
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| (Eh Bot he maſter 'of the rolls _ for the houſes which 


WY Be! "OI (ks, bau- Fr a 

(1 Black. Rep. 3 a inn" Wee er 4 Ve: 
TY ES Sham-title. e 
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9 Ba | 1 0 Ejofment. | 


1296 m 2 Geo. 3. B. * 3 
1762 within the epd, and within the intention of the kate, 


UH 


Sent v. belong to him in the right his office ? I know, 
ASHTON, | maſter of St. G has ſat in aa _—_ 
EE at iu EY. 


Whether one TPO N Minty 23d of November 
claiming as lord ported by Mr. 
eee = Morten, moved (on behalf I "the plaintiff) to > charge 
fendant in eject- rule, whereby it was ordered that Granville, earl Gower 
— brought Thomas Gi ord, eſq; landlords of the tenant im poſſeſſion of 
1 the premiſſes in queſtion, ſhould be joined and made defendants 
ker of one with the ſaid tenant, if he ſhall appear: and the ſaid earl and 
Satming as heir. Fas; g that if the ſaid tenant ſhall not. appear, that 
| they may appear for themſelves z and _— that, in ſuch 
"caſe, they will enter into the common rule © To confeſs leaſe, 
« entry, and ouſter in ſuch manner as the ſaid tenant ought 
cc in caſe he 1 leave is given to the ſaid carl 
and T homag, uant to the late act of pine rm oor f 
| faid tenant bal not appear, to appear by 2 
upon their entering into ſuch common rule, to become 4 
_ dents in the flead of the caſual ejector, and to defend Hher 
zitle to the ſaid premiſſes, without the ſaid tenant. The 


plaintiff, nevertheleſs, is at liberty to ſign judgment 
the caſual ejector: but execution thereon is ta Rayed, xo 
„There was « Court {hall further order. | J i 


Me rule, where- ; 
by Sir Hugh E- A. and lord Bradford (lords of other menen, who alfa claimed by 
were admitted d only ety IR MORN EAR BARS and 'Mr. Gifs were 
this rules | 3 


r. 
a 


$4 
2 * 


Their objection to the rule was © That earl Gower and! 
Gifeed bad nover dans is pen” s 1 which 20 * 


affidavit. 335 


This rule muſt therefore, a at Kan a et 

by /arpripe + for that the act of parliament of 11. G. 2. c. 19. 

$ 13. was made for the ſecurity of landlords who Bad heen in 

Pallſſon, and whoſe tenants EI to give them notice of 
ejectments. 


And 


te. Eo. ts 


"TY —_ _—_— 


bet) be tig yujs was #ſeharged... 80 Ent, the ap], Bu 
5 t uh 


miſe of GD 1 as th lt dn of get e of Wiltaen 


8 1 who died ſeiſed in fee,) 4 defondant with the tenant, nr Ie Without him, if. he 


— W , , . [ . a IC err Bi ten 6 


13 © To how cn ly 3 
N in 


on 


claim by ESCHEAT,/ on the death of Elizabeth 
pain him as li fd ber but eee. 


Doe on the de- 


Scariſbrick, the conditional rule was obrained on 112's motion, “ To make the ſaid Wiliem 
« Scariſbrick, (who claimed the premiſſes, as purchaſer undes the heir at law of Thomas Geore 


ref 
oro fit of Mey, in Bots term Foll ning, Mr. ges obtained. brined 3 rule, to Qew cexuls | 


| a win — or ming the aid: defendant fhould not be dif 
with e KS | 
the 6 of Nun, in the ſubſequent Trini . 
e See e the ſaid rule was diſci » but without coſts, 


ames Giore claimed to be the true heir at law to Thomas Goore : vut the poſſeſſion had been in 
» under 6 leall-yranens for alnery-is y0w% by Thanh which leals wes recently expires 


AB the ears thier as hers need es the ebe, of the 
Plaintiff; and that one tenant did nat appear. 


CCC 
et have no juriſdiction to admit any perſon to defend an 
0 « mend inſtead of the tenant, except one-who is in ſome 

degree of poſſeſſion” — 2 Barnes, p. 28. of appendix, 
15 29 G. 2. FB. Roe, ex damuſ. A e J 


| Tun Covxer ge them en neg 


| r Hirler, Me. 
Throw, Me ; of as Tall ad 17 22 Stowe (on 


behalf of earl I 22 
e diſcharged: and 
they argued thug, 5 


The Eten of the plaintiff claim kb ti bs 


| efcheat of Hu heredis z, not for a forfeiture 
E ͤ ˙ i 
| Claim nothing. W have the cauſe 
Abt bg heated 
F pe ry that the occupier is 1e will, — 
may 4;/train for the rent; and K perhaps the occupier 
Hed ay grow wn int for ple reat, yet the 
nnn n 


1715 „ a be Natit of BY 2, 6, tg. (11, 14 NETS 6 to hee el 
/7-*  [genided: further man ts thoſe vaſes only 1 415 
„ f | N 1 


| 5 Halde. A PROBABLE: CAUSE ni rs is ſuf, 


_ helent, to intitle the landlord to be made 4 dane; 3 
- fidls is to be wied hereafter, in, the uf 


Peron che ftafute; che landlord bai "a Fo 
* joined with the tenant: and the ſtatute — 
And it muſt be conſtrued liberally, ta proven 
Wien occakgneg the makin making of of 5 2 
But the plain eme tas lace in this-ap „They 
have cons emis, by by proceeding after our 1 il they 
2 of A ſpecial 
PEG noir 6 * That they Ihould not 25 


* 


The WP of 4 v. | Rus or Serifbetch x was 4 1 . 


no rent had been paid and Scuriſbriei had 
chaſed a 3 * lord of thig _—_ 5 
minus terre, and within ane the a, 


te the este n BeH... 
Lord Marspretp--1 do not underſtand POO teen 


the tefuſal of the motion, upon want of juriſdiQtion, and 4 


Caſe cited Serjeant Davy, / „ in genen, the 
court can er Want juriſdickion to prevent * plaintiff from 


recovering withon r An ejefiment 1s the crear 


ture of Weftminſfiers within _ of 1 
ry 5 and moulde e into a courſe 0 ractice, by 
rules of the court ue The ame puthority wh prought it 
th edi Mia a” . of” per« 
fection, as experience happens to * nh lences or 
defects; "The aQt of 11 Gz. was tirawn api 9 1 in 
Bir Jabn Strange: * the pfoviſions therein, relative” to p 
cectings in ejectment, were either to enforce a right prac: 
ice, or vecahoned by ſome cafe contrary to the general ſenſe 
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i nefit, becauſe they have never born any part of the burthen,” ER ao 
does not conclude to the point; becauſe they till bear their -— - 
part of the burchen, from the time when the legiſlature hre 
f F 
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| Rex verſu Inhabitants of 85 Devereus. 3 7 
| Thurſday 13 
This caſe is already publiſhed, i in my Ants e of May 1763. 
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| Rex verſus Davis, e 


May, 1762, 


| was granted by the Court Againſt the "RY | Information 
fendants, as juſtices. of the peace for the burrough of Frances gain 
; for refuſing to grant licences to thoſe publicaus who ber n 3 
ageinf their recommendation of candidates for members ruptly aud op- 
of porkament for that burrough. It appeared that they had Prefively- 
ated , EP 7 879 in this matter ; having previouſly threatened 
to Fwin t by not granting them licences, in caſe 
they ſhould vote againſt ae candidates whoſe intereſt theſe 
| juſtices themſelves eſpouſed ; and afterwards actually refufing 
| them licences, pen this account only. And Lord MansritLD ' 
declared, that the Court granted this information againſt the | 
. Juitices, NOT for the mere refuſing to grant the licences, 
which they had a diſcretion to grant or refuſe, as they ſhould 
* but for the corrupt motive of 
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Rex . Baylis et al” Juſtices es of ths e Pe: 
File, » 2s for the City of Glouceſter. 5 638 


»” : F 
AA 4 x; "Y 23 1 et | 


Juſtices of pee H E fame Dang aig down in this,caſe, a as in 
not appearing to the laſt mentioned caſe ʒ though the preſent rule © For 
CON oy e ſhewing cauſe why there ſhould: not be ant; information” 
Information re- Was diſcharged, upon the meritt ; the juſtices mot -appearing 
fuſed, to the court to have acted from the corrupt motive which 
Rata the rule had charged upon them. 


V. ante, 8. P. Puſch. 1758, ook G. Oh 8565 ety oo 
v. Young and Pitts, Efqs. and . v. 
Mich, "1758, 32 G. 2. N 
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oh broke ! bob. 1 Wotnaſtg, 3 1 
\HE bang tiring obtained wdgenent inks es, Counſel not be- 
dant, in an action of debt for an amercement in the _ 2 
ee of the manor of Stepney, the counſel for the deſen- not 
dant moved in arreſt of judgment; z and the caſe remained 

long depending: =_ firſt motion was made by Mr. Album, 

on Wedneſday 36th Fatmary 175,73 the ae of this 

court was pronounced upon Fridep 26th* Fanuary 1759 and - 

the ex-hequer chamber e it, in this Hafer term, 1762. | 

It was debated on Friday, roth February 1758, by Mr. 44. „ 
{ham, ſupported by Sir Richard Lloyd, on the part of the de- EE 
tendant 5 and Mir, Lawſon, ſupported by Mr, Norton, on the 5 — 
part of the plaintiff; md the * Court 3 time by * into py 

the record, : a | ; 


* Sx : 4a» + 


yd J . 8 . W : 
1 + Wes + oi Wt 1 


eis e Bgi teom "175th directed | 
de caſe to be ſet down in the paper, as a concilium, for argu- . 3 
ment in the next following term, and to be then ſpoken to by | | 
one counſe] on each fide. It was afterwards ſet down —_— 8 
ingly, in the paper; and ſtood for argument upon Fri . | 
26th Fatwary, 1789 : but the defendant's cm ſaill Re 
| was not Mie: © 1 Having: EE * brief Ay __ what oy 

bn rode” hy 5 | 


25 Til Somers told dy: ne was his client's. own : 
fault; the defendant ought to have been ready. And they | 
ordered the POSTRA to be. delivered to the PLAINTIFF. | | 


_—_ 


Note- The only renin: ol mentioning this caſe at all, is 
to prevent it's being hereafter cited as an AUTHORITY 3 upon 
2 miſtaken apprehenſion of it's having been determined in a 
ſolemn manner after . eee 9 825 the ey 
eee Ss . | 65 
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. 
(1 Black. Rep. 
368. 8. C.) 
Saturday, 19 
June 1762. 
varter ſeffions 
has juriſdiion 
overcouſpiracies. 


* Ripal.” . 


ing to the ſaid conſpiracy, combination, Free and 


Lord 1758, ſigned under the hand of the ſaid John Chilton, 


Was indorſed by the ſaid Thomas Higginfon to the ſaid Antoine 


Trinity Term 2 Geo. 3. B. . 


8. | PRI. 1 2 
| a * 
1 


Rex verſus Riſpall. 


T HIS was an indictment found at the Weſtminſter ſeſſions 
of the peace, againit the defendant and two others, for 
a conſpiracy : but the certiorari was brought by Riſpal only. 


The indictment ſet forth, that Antoine Riſpal, Henry | Bok 
ney, and John Delaporte, wwickedly and maliciauſly deviſing and 
intending unjuftly to vex and aggrieve one John Chilton, 'and to 
deprive him of his good name fame credit and reputation, on 
Ec, at &c, wickedly and unlawfully did among themſelves 
CONSPIRE, combine, confederate and agree, falſely and without 
any reaſonable or probable cauſe, to charge and'accuſe the 
ſaid hn Chiltan, © That he the ſaid' John Chilton had then 
tc lately before taken out of a bag, a quantity of human hair, 
ce which bag was contained in a bale, which conſiſted of five 
te bags of hair, of the goods and chattels of the ſaid Antoine 

That the ſaid Bolney afterwards, to wit, on c, at 
tc, in purſuance and according to the ſaid conſpiracy, 
combination, confederacy and agreement between him and 
the ſaid Antoine Riſpal and John Delaporte ſo as aforeſaid be. 
fore had, did ſay to the ſaid John Chilton * That he the aid 
ce John Chilton was a man of credit; and that he the ſaid 
a po Chilton had better make it up, than have his credit 
Pr ſed.” 3 | | s 5 A Þ 5 


That the ſaid Antoine Riſpa l, in purſuance of and accerd- 


agreement between him and the ſaid Henry Boln 

Delaporte fo as aforeſaid before had, afterwards to wit, Gs, 
at Cc, unlawfully and wickedly did exact, receive and had of 
and from the ſaid Fohn Chilton, the ſum of thirty pounds of 
lawſul money of Great Britain, of the monies of the ſaid 
Fobn Chilton, and alſo a certain promiſſory note in writing 
bearing date the ſaid 28th day of February in the year of our 


for the payment of the ſum of thirty-three pounds to one The- 
mas Higgin/in or order, ſix weeks after date, and whichfaid note 


Riſdal; for and as a compoſition for the pretended offence above 
ſpecificd, and to def from all proſecution againſt the faid 
John Chilton for the ſame z which ſaid ſum of thirty-three 
pounds hath been ſince paid by the ſaid John Chilton, in dil- 
charge of the ſaid note: whereas, in truth and in fa& the 
ſaid Jahn Chilton never was guilty of the ſaid offence ſo fallly 
charged on Pim as #foreſaid, or of any ſuch like offence. To 
the great damage, impoveriſhment, and diſgrace of the 755 


: i ; 71 
Trinity Term 2 Geo, 3. B, R. 


Fobn Chilton; to the evil example of all others in the like C 1762. 
, [ F ol — — . 


caſe offending z againſt the peace of our ſaid late lord the 
king, his crown and dignity ; and againſt the peace of our 


preſent lord king George the third, his crown and dignity. 5 


The defendants Bolney and Delaporte pleaded © Not guilty * 
and the indictment was tried, as againſt them, at the Ven-. 


guilty. : | 


| The defendant Riſpal did not then come in: but he after- 


wards came in, and pleaded © Not guilty ;” and was tried 


move it into this court, 


KJ — cm ke 
of the detendant, 2 in arreft of Judgment, | 


and found guilty, Whereupon he brought a certiorars to re- 


minſter ſeſſions. Belney' was acquitted : Delaporte was found 


' : 
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. 
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Firſt objection— ion An ndictment for woch a 8 a8 this 


is, does wot lie before the general /e/ſions of the PEACE, 


Second objection The fact which the defendant conſpired 
to charge the proſecutor with, is no offence, It is only an in- 


dictment for © wickedly and unlawfully conſpiring Cc, 
falſely. to accuſe © John Chilton of TAKING HAIR OUT OF 4 
nh! (without alledging it to be an unlawful or felonious 


taking 3) whereas the offence whereof the party was accuſed, 
ought tobeparticularly charged: no implication will make it good. 


A vis was then made to ſhey cauſe why the | judgment 
ſhould not bearded,  -- 35 | 


Afterwards on- Bur day 29th of April following, Mr. 
Lunar inforced his 1550 : 

Solicitor General for the proſecutor, ſhewed cauſe againſt 
arreſting the judgment; and it was then adjourned. | 


on Wedneſday, 12th of Mey, it was argued by Mr. Bayn- 
ham for the king, and Mr, Merten and Mr. Stowe for the 


defendant, 


_. Taz Covrr were of opinion, that the juſtices of 
peace had juriſdiction in the preſent caſe; a conſpiracy being 
a treſpaſs, and tending to a breach of the peace : and they 
held, that the indictment was well laid; and that the giſt of 
the offence is the unlawful conſpiring to injure the man by 
this falſe charge. They all therefore concurred in opinion, 
That the rule ought to be diſcharged. 2 | 


RULE DISCHARGED. 


Gs: Hart, 


ons in arreſt of judgment; And Mr. 


1 w—_ 


2 


2 


Tueſday 22 
June 1762. 
Defendant. on a 
qui tam action 
cannot be diſ- 
charged jon ſur. 
rendering his ef. 
fects under the 
Lords act. 


0 execution: and | accordingly, they e 


(r Black Rep, | 


372 8. C.) 
Wedneſday 23 
June, 1762. 

By law that a 
butcher in Lon- 
don ſhall be free 
of the butchers“ 


company, good, 


have uſe 


. * CEP” * 4 — 0 K f g * - * 
4 +. £5 ? . 
1 7 
1 
ö 5 1 „ 


On N Ceo 2 3 a rule which was en up ge- 
— nerally, © To ſhew cauſe why the defendant ſhould not 
ce be; diſcharged out of cuſtody. of the . marſhal; 40 4 to the 
* execution - with which he flands charged in THIS sb but 
which only meant to bring in queſtion, « Whether he could 
« be diſcharged as to the informer's moiery; (for it was not 
pretended even by the defendant's on counſel, :< That he 


79 . be diſcharged a to. the crotun i e 


Tux Covnr reſolved, clearly and unanimouſly, 
cc That defendants in u TAM actiont are not at all included 
© in'the'13th clauſe of the act of 32 a 2. c. 28. (pa. 434.) 
« for diſcharge of debtors in execution for ſums not exceed - 
ec ing one hundred pounds, upon exhibiting their petition 
«and aſſigning over all their eſtate and effects for the benefit 
&« of ſuch of their creditors as ſhall have charged Wein in 


— 


precm(nceD THE RULE, 


9 


Me. Soltcitor * was for the bana: : Mr, Boynton 
for the defendant. | 


4 - g * l ; . 1 x p ; 8 


Rex ehe Sir Thomas Harriſon, C 0 hamberlain 
of London. 18 


(un the Crown Paper. x, + 


A Mandamus having iſſued, directed to Sir Themas Hirvibn 
knight, chamberlain of the city of London, to admit 
William Ce into the freedom of the ſaid crrr; having 
ſerved an apprenticeſhip to Joh Cope a freeman of the com- 
pany of 955 -workers, and having afterwards duly admitted 
himſelf into the freedom of the ſaid company of clath-worker:— 


THE RETURN ſets forth, that the city of Landon is an an- 
cient city Sc, and a body corporate, &; and that there are 
ſeveral 2 companies, &c ; which guilds, companies, Ec, 

and — to have the overſeeing, correction and go- 
vernment of the ſeyeyal perſons, ng and exerciſi ing the ſeve- 
ral arts, trades, mifteries and manual occupations belonging to 
ſich ſeveral ſocieties, 28 fraternities, fellowſhips and com- 
panies, in the uſe and exereiſe of ſuch arts, trades, 


„A 


1 tions within the ſaid city and * 17 
E greg | and. coun ſaid ſeveral ſocieties, ' . 


ines, fe and companies of the ſaid cit) K Sas 
—_ - ; the fame, for all RY time aforeſaid Dave uſed uleck and "Tn 18 
ought and yet uſe and ought to be under. the order, gouePu- _ 
ment and Fegillation of the 4 r and aldermen of the faid 
city for the time 8 wick e com amonalt 6 of” 7 8 BY ” 
in common councll embled. | | 


N „ a +5 
PRs 


The return further . a hs. ce That crexy RAY 

« at the time of his or her admiſſion into the ſaid e 5 be 

. free of SOME ore of the aforeſaid ſoc A ke uilds, ater 

© nities, fellowſhips OT companies of the fal city; and be 

« admitted into the freedom of the 5 city 2 46 4 free- 

4 man or free woman of or in 0 weed 8 frat mity, 
6 « fellowſhip or company.” Lb | 


Then it certifies another con, ce „That no r not 


& = in the ſame city, where a Bs is nat or bath not 1740 | 
66 already erdained, ſhould want or have wanted amendment > 
« ing, with the aſſent of the commonalty of the ſaid city i in 
« common council aſſembled, may apply and ordain, and 
cc have been uſed and ee ee to apply and ordain, and of 
« right ought ta apply and ordain, as often, as to them ſhall or, 
* hath ſeemed meet, AN APT AND PROPORTIONABLE, REMEDY. 
* in that behalf, for the common. benefit of the citizens of the 
« ſaid city, af other perſons reſorting thither; ſo; as ſuch, 
« ordinances be agreeable ro good faith and reaſon, not 1. 
« cial to the king and his progenitors, or to e people, a 
« 0 wiſe contrary to the Jaws and flatutes of this kiogdow.” 
Which faid cuſtoms, together with all the other cuſtoms of 
the ſaid ww Þ were ratified and confirmed to the then mayor 
and commonalty of the ſaid city and ye ſucceflors, by the 
authority of the. parliament of the Lord Richard formerly 
king of England Ec, the ſecond after the conqueſt, ae at 
2 in the ſeventh year of his reign, uk 248 
he return further certifies, that there hath been. for all the 
time N and {till i is, A the Je city, 5 certain ar», 
cient faciety or company 0 ns. ufing and exerciling, the art, 
trade un miſtery OY within the 4 50 laid eity and the 
| es 


1 762. : _ liberties thereof ; ; which ſaid: ancient ſociety ty or company,, on 


Rex 
v. 7 TroxAaq 
ARBIgON, 


4 art or miſtery of butchers of the city of London are and 


d have obtained their freedoms of OTHER companies, by re- 


00 * and ought (in purſuance of this _ to be yr 


3 oy or acces and for the time ode hach been * 


company of BUTCHERS of the city of London,” enacted, or. 


tion of their privileges; and evhereas many perſons Sha 


22823222 28 3 2 32222 


the 20th day of June in the twen pap Aer ear of the 
of the late Lord the cen king of ends or Gen 
and long before, was and ſtill is 2 body corporate, by the name 
of the maſter, wardens and commonalty of the art ormiſtery 
of butchers of the city of London z and chat the aid compa- 


en e friater.” : 


The return then ſots forth a Weta, pr Sh at a common. 
council of the ſaid holden 2 to the cuſtom 
Ec, on the 2oth of June 1727; namely - that it was, by 
the authority of the ſame common council, in and by an a& 
of the ſaid common council, intitled «An act for. regulating the 


Pros . 4 eſtabliſhed in manner and form as follows, to dit, 
« WHERE4s the maſter, wardens and commonalty of the 


« have been an ancient fellowſh 1 has and long fince inc — 
« ed, and have obtained ſeveral royal grants for con 


« exerciſe the trade of a. butcher within the city of Landon, 


05 demption and otherwiſe; by regſon whereef, the ſaid compa- 
* 2. BUTCHERS # MUCH DIMINISHED and MAY FALL in 
4 iv; remedy. WHEREOF, be it enaCted, ordained and 
* do ed, by the right honourable the lord mayor, al- 
dermen and commons of the city of London in this preſent - 
common council aſſembled, and by the authority o the 
ſame, that from and after the 29th day of September next, 
every perſon not being already free of this city, occupying, 
uſing eee or 479 71 Ls «> or 4 of 
the art, trade or miſtery of a BUTCHER within the city of 
Londen or liberties thereof,” /ball tale upon himſelf the fre, 
dom and be mad: a freeman of the ſaid cone any of BUTCHERS; 
and that no perſon or perſons now uling or exerciſing, or 
who ſhall hereafter uſe, occupy or exerciſe the ſaid art, 
trade or miſtery of a u rcHER within the ſaid city or li- 
berties thereof, ſhall from and after the ſaid 29th day of 
September he admitted by the chamberlain of this city for the 
3 into the FREEDOM or Hiberties of This crry, or 
or IN any OTHER company than the Pare company af Mt Ts 
es any law, ufage or cuſtom of this city to the con 
notwithſtanding : provided always, that all and. every 
N and perſons not being already free of this city, 
and who now are or hereafter ſhall be inzitled to the free- 
dom of any other company within this city by patrimony 


Thiniy rern 5 Geo. 3 R. R. 


© free of the ſaid company of butchers, $SALL BE rb 
tc into the freedom of the ſaid company of BuTCcutRs, upon 


ec payment of ſuch and the like fine and fers (and mo more) as 


— 
19 2 T7 
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LS, 


Rzx 


« are uſually paid and payable upon admiſſion of the 2 85 my 2 | 


« apprentice of a freeman of the fame company,” 
The return then ſets forth, that the faid MNilliam Cope was 


educated as an apprentice in the art, trade or miſtery of a 


" BUTCHER} and at the time of the preſentment of the ſaid 
William Cope to the chamberlain to be admitted into the free» 


dom of the ſame ciTy (as in the writ is mentioned,) did uſ?, 


occupy and exerciſe and fill doth.ufe, W and "exerciſe the art, 
2 or miſtery a BUTCHER, within the ſaid city and the liber. 


ties ther 5 that the faid Wilkam 1 ac the time of 
ſuch pre entment as aforeſaid, wa. * nar rt is a N of 


the faid company of BUTCHERS, | 
And for theſe cauſes, the chambertain returns that he had 


refuſed to admit him into the freedom of the ſaid CITY 5 nor 


can he admit him into it, 


Mir. Yates, for che W of the writ, 1 chat 225 
| by-law 1 18 totally voip. | 


He premiſed, that Wannel's caſe, which he ſuppoſed would 


be relied upon by his opponent, and which is 9 m 


7 Sir J. S. 675, and in 8 Mod. 267, is, W N 
 thir caſe. | 


Then he proceeded: to object to che preſent W V 


* 


< Firſt objeftion—This by-law ; is hewad their nume 


6: Secondly, The cauſe of making i it is inſufficient. | 1 


WA 
Firſt—It anche the furiſdiftion of the makers of it. For 

hiſt, it varies the conflitution of the city eſſentially ; ſecondly, it 

Injuret all the ow may of the city; and thirdly, it re- 
firains trade. 


Firſt, It eſſentially varies the didn of the city. Rex 
v. Philige, i in Carmartben, Trin. 1748, is an authority to ſay 
that a by-law contrary to the charter is not good. 


Here, all perſons, in general, intitled to be free of aber 


| company, were before the making of - this by-law, intitled to 


their freedom of the city: whereas this by-law expreſsly con- 
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ticular cuſtoms of the city may. indeed be regulated : but an- 
cient franchiſes can not be extingwiſhed or diſſu ved by a by-law. 
Now this by-law is injurious to all the other companies. 


e It injures all the ol her companies in the city. Par- 


{ - , Thirdly, It refrains trade. This by-law narrows the pri 
| vilege, and is an injurious reſtraint to trade and traders, and a 


clog to their liberty. 6 1 | . 
But it will be ſaid, © That tlie mayor and aldermen have a 
& power, by the cuſtom, to do this.” To which I anſwer— 

the cuſtom does not impower them to go / far as this by-law 
carries it: here is an additional expence 4 upon perſous inti- 
tled to their freedom. ee 5 

" He mentioned 5, 6 W. & M. c: 10, $ 6. which obliges 

every perſon free of any of the companies, who ſhall take an 

apprentice, to bind him before .the maſter and wardens of 
the company, whereof the maſter is a member; which ap- 
prentice, at the time of his binding, is to pay them two flitl- 
lings and fixpence : and cited 1 Ne. Abr. 364. title, by-law, 
Pl, 5, in the caſe of Payne v. Hawghton, a by-law (about car- 
. ang the hoſpital) holden void, becauſe only for private 
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Second general objection—Ir the mayor and e a 
common council really had power to make ſuch a by-law as 


this is, yet the causx here aſſigned for making it is inſufficient, 


Their by-laws muſt be made for the common good of the ci- 
tizens; where any ancient cuſtom is difficult or defeftive z or 
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any thing, newly ariſing, wants amendment, 


But this by-law is not agreeable to any of theſe requiſites. 


The return does not pretend that this company of butchers 

have any power of regulation over the members of their own 

„V. B. Vn. Company. Here, nothing is ſuggeſted, but the dinunution of 

gels cafe being the company. of butchers, and the danger of their falling into de- 

14 cited from coy g and the rain. of their profits is the only view of the 

The court treat. by-law. So that this is not a by-law made for the common 

ed that book benefit of the corporation.: the other companies are injured. 
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| Every man intitled to the 3 of a 4 
may be admitted to the freedom of the city, as eaſily as . 
fore. The right remains, in Subflance, as it was before: EI -- 0092 


is only a Therefore it is not like * caſe of Rex'v. 1 15 25 20 
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rarying the. e py : 
Secondly it is not injurious to the ather companies. n e 
reduces them to their original institution. * l ; 


Thirdly, It is not an unlawoful reſtraint of wits in general, 
of the privileges of particular: perſons. - It PIR exceed 
we "_ 
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 The.ſtatute of 55 6 W. & 2. c. 10. 36. makes \rohing 
againſt us. 


Nor is 1 Ro, A.. 36449. 5. applicable to this caſe.” 


The „ of 22 are ſubjeQ to a r control 
by the corporation : and this is a reaſonable centrol. 
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1 
As to the ſecond general objection this by-law is agree · 
| able to all the requiſites. And the caven of making it is a 


/ bufficient and political one: it is to * the company of 
' | butchers 


"add * „ Se to decay and being abe 0 
will be attended with public benefit. It claſſes butchery/! 
Raz trade, in the particular company to which they mn - an 
— (the natural tendency of it is to , that company. 


The caſe of Warnell againſt the 5 1 5 
was a ſolemn opinion, in à caſe ſimilar ta the preſent; and in 


which the caſe of Groſcourt was conſidered aud . 
The reaſons of making this bye-law are not a 


Sk and 8 nt ones which are mentioned in ue an | 


Mr. Y ater, 1 of CAL 3 ha the caſe 


4 


of Wannell was to be conſidered as an authority in point; 
and if the only objection in that caſe aroſe from a circum- 
ſtance which does not exiſt in this; it woe has uſeleſs * 


him to worn to repiy. 


. RE COW Lord Mandnt 6 —tt W caſe WR 1. „And 


a nd VT pon + law is „ Mn 
2725, 12 G. 1. have been the 11 igina inſtitution. 1 {a 5 

when the reſo- 

lution of the Court was delivered by ns td It bad been 


twice argued. The firſt argument was in Lord Chief Juſtice Pratt's time i who held the by- 
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law to be reaſonable, in df its tending to prevent frauds; and ſaid, that *©/The only 5 


4c difficulty was, whether Farnell had a * to demand his freedom in the Ire compan 
Having ſerved a maſter who was net free of the joiners company, but of the merchant H. 
Zut the Court, after hearing a ſecond argument, and taking time to adviſe, held That a n- 
*« dJamus would lie to the j Joiners company, to admit him.“ My note of this "Gu of Wannell, . 


is able to Sir Fobn Strange's report: ti v na mandamg dies to ft * 
— of Lender 5 * * n 


Thisis a regulation of a very extenſive trade, nora wang | 


every body who cats in the city of London, * 


It is not neceſſary that all the reaſons of the _— ſhould 


"he given in the prnctallr of” 3t le 
Mr. Juſtice Duxison the caſe of W annell was SY 


termined to the ſatisfaction of ev oa re and | 


I took the point to be thereby /er:l 


And this is not an alteration. of the conſtitution 3 but ogre | 


| able to and a true expoſition of the original cyſtom, | 


This caſe is as different from that of Rex „ Phils, 
light and darkneſs. That by-law put the right of 
elected into another ſet of men than the conſtitution required: 
| mus Amo ans right to be elected · But 
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| Mr, J uſtice FosTer 8 in opinion, hat this 
151 only reftored the conflitution to what it originally muſt 
have been and ought to be; and that it was right and reaſon- 
able, and muſt have been the meaning of the cuſtom, 
+ That each h Hoa u. 12 ee of their 
(. oun members,” . 15 | 


: 
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Mr. Juſtice Wes les el alſo. He cla, 
the only doubt in Vannell's caſe turned upon the power of 
the joiners company, to. refuſe admitting the man: but when 
that was gotten over, there was no more doubt. 


tions were originally inſtituted. for the regulation 

of trade: and every company muſt have had and ought to 
have the inſpection and regulation of their own trade. It 

muſt be Wed reddendo fengula Jingulic. my 15 | 
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Therefore he was very clear, that this was no innovation or 
alteration of the conſtitution, but a Nl of, it to its true 
and ge inſtitution. 5 
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AY aTTAcHMENT had been granted ainſt Mr. Plata, Coſte granted 
pon the application of Sir Thomas Frederick (the plain-. 2 —_ 

tiff in an * r by him againſt Mr. Lotus) for Mr, — 

Plunket's not appea ring to give Evidence, in obedience to a | 
ul pœna regularly ſerved upon him. Mr. Plunket ſwore upon 
his examination, „That Sir Thomas had undertaken to give 
him FURTHER NOTICE, if it ſhould be neceſſary for him to 
attend: but that Sir Thomas negleFed to do it. And he ſwore, 
ILhat he had been ſubpoenaed on a former intended trial bf 
© the ſame cauſe, and had then attended; but the ſaid in- 
ic tended trial did not come on.” He further ſwore, tc That 


«he 


e en Si omar: to 40 10.“ eee 


Whetęupon n 1 reported « Thät he had c hank 
cc the — ks . And it appeared to the court, th 
complaint againſt him was groundleſs. and unreaſonable, and 
mulf have been Foto to the proſecutor Hitbfelf to be ſo. 


1 . Tur Covnr, aſter declaring it to be contrat y to their 
| Feneral colirſe and practice, to give NI to perſons” whe had prrged 

_ , themſelves of contempts upon their examinations, | in .conſe- 

; uence of, W which had been * ed ag gainſt them 
; $i court, on cauſe ſhewn ; yet thou that! it 5 ught to be 
done in this particular inſtance; bene s Presenter muſt, 
within his ow knowledge, be ſatisfied that this complaitit Was 


Sf and vexatious, 4 Fon OT 5 "$25 i 2 bt 


ond Ii, they” ordered 63 * 
pa cos S 18 Mr. Flinten, 
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2 this caſe obridged in the table; = 11 the 
wy edition of my? SETTLEMENT * 63.5 -page eos. 
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(3 Black. Rer. 924 
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Wedneſday R. Storr and Mr. Selevyn ſhewed 8 againſt the F 0 
. ing rule, which had been made on the motion of Mr; 
Evidence of par- Adapt, ui. | "J's #8 


ity muſt be 
. & Wedneſday next after fifteen days from the Huy inity, 


nag... © inthe ſecond year of king he the d. 


nue in'a erimi- 25 
3 « Qrrr of Glouceſter +. UPON: reading the affidavit. of 
 & the ling againſt Ga- Thomas Rickſtock and others, - t is 
«- briel Harris and two { ordered that Tugſlay next be given 
cc others. | to the defendants, to ſhew cauſe 
« hy this cauſe ſhould not be tried at the next aſſizes to be 
4 held in and for the cobwrr of Gloveefter, by a Jun of - tht 
cc ſaid counTY of Glouceſter, igſfeuu of the crrr;; upon notice 
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e that there could not be a fair and impartial trial had bya 1762. 


« jury of the city of Gloucefter;” without giving any parti- 


cular reaſons or grounds for entertaining ſuch a belief. 


The cauſe to be tried was an information againſt the 
defendants (as aldermen of Glouceſter) for a miſdemeanor, 
in refuſing to admit ſeyeral perſons to their freedom of the 
city; *who demanded their admiſſion, and were intitled to it, 
and, in conſequence of it, to vote at the then approaching 
election of members of parliament for that city; and whom 
the defendants did admit, after the election was over; but 
would not admit them till after the election, and thereby de- 
prived them of their right of voring at it. TR 


The proſecutors had moved for this rule, on a ſuppoſition 


« That the citizens of the city could not but be under an in- 
c fluence or prejudice in this matter: though there was, in 


fact, a liſt returned up to the proper officer, of above ſix 


hundred perſons duly qualified to ſerve on the jury. 


| The cauſe now ſhewn by Mr. Stowe and Mr. Selwyn on 
the part of the defendants, againſt trying the matter by a 


fury of the counTY at large, inſtead of a jury of the crry, 
was, that this was an application both unprecedented and ill- 


founded. For that, as this information was a criminal pro- 


+ cceding, it was local and muſt be tried by a jury of the coun- 
ty where the fact aroſe: and if that were not ſo, yet here is 
no kind of reaſon ſhewn for going out of the ordinary courſe, 
but mere unſupported imagination. | N 


In the caſe of the mayor of Pole v. Bennet, in 2 Sir J. S. 
784. The action being laid in the county of the town of 
Poole, for a duty claimed to be due to the corporation; and 
it appearing manifeſtly, that there could be no fair trial in 


Poole ; the vrnue was indeed changed to the county of Hats. . 


But that was a civil action. 
In the caſe of the king againſt Clendon, in 2 Sir J. 8. 911. 


An information was laid for an affault in Middleſex : and the 


court refuſed to amend it, by laying it in London. 
Rex v, Burton et a', Tr. 1754, 27, 28 G. 2. B. R. was 
an information for a falſe return to a mandamus, laid in the 
town of Nottingham : and the court refu/ed to change the 
venue from the town to the county of Nottingham, or to any | 
other county, (though it was ſworn there was not a ſufficient | 
number of freeholders in the town, who were not burgeſſes;) 
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cecdings. In the latter, the court will not grant a rule yk in- 
ſpect books: it was refuſed laſt Hilary term, in the caſes of 
3 ee eee WP TRAN HRP in 
1748. + 


Mr. A/bhurft, fupported by Mr. Solicitor: G and Mr, 


Morton, argued on behalf of the Is WES the 
- rule abſolute, . N 


They denied chat there » was s any diRintion, in "this relpeA, 
between civil and criminal proceedings. An' indictment 
may be removed by certiorari, out of a county where a fair 
trial can not be had, to be tried in one where it mays | And 
they urged, that hefe muſt be a Failure of juſtice, if it was not 


done: for, here are 10 perſons in the city of Glaucgſter, who 


| $a. 13.5 


are impartial and unprejudiced. The affidavit, ( That it is 


« verily believed that an impartial and fair trial can not be had 


ce by a jury of the city,” ſtands uncontradictedʒ and muſt, 
4 2 taken. for fact and truth. 


Burtobs cafe was an application by the proſeciitor to 8 


che venue, in an information for a falſe return to a mandamus: 


and the refuſin to. chapge the venue did not occaſion a fai- 


lure of juſtice there; becauſe the proſecutor. of the mandamus 
might bring his offion for a falſe return, . Whereas here mult 
be a failure of juſtice : which ſhall never be ſuffered. .. The 


' caſe of the mayor of Poole againſt Bennet was determined 


upon this principle. And the caſe of Nerwich alſo went 


om this ground. 


The preſent caſe i is almoſt in poige a ſaid) with that of 
Norwich : and there was the ſame nero as they now 
N 


Therefore — 1 * praying to 3 their rule 
made abſolute; and that they might have liberty to enter 2 
ſuggeſtion on the record, (as was done in that caſe,) © That 
« there can not he a fair and impartial trial had in the ag 
« of the city;” and therefore prayed that the venire may be 


directed to the ſheriff of the county of Glouceſter, to return a 


jury out of the county at large. [V. Chf7's Entries, p. 70 ; 
. 2 | | title, 
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obliged to juſtify, 


future, or by way of example: it is only, © 


mere perſonal charge upon them. 
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n what is now , 
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en nee cuter] 
ich cauſes,. 2 f ien as eee ee 
che preceding volume, page 863. - 

£ m e be more dif- 
the venue, and continuing it as it was, 
with ſuch a ſuggeſtion on the roll as is now propoſed. In the 


Nottingham caſe, Rex v. Burtats et ab, the motion was, To 
change the venue: thief, eee an the 


Notwithſtanding Gehe of 5 ſorts of actions, or IX 
informations for miſdemeanors, 1F the matter can not be 
www 4g impartially tried in the 


| in the next adjoining county. 
The caſe of Berwick was determined upon the foundation— 


That the writ of venire facias did IO Ge 


And 


caſes, there 
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ration in 

« preſent defendants, who were hot the 3 acted 
< partially and unjuſtly, upon an occaſion and in a matter 
* where THEY alone 2 concerned; and it is a 


could otherwiſe be no trial had at all. Bb. Nee 
a caſe where, in ag of the patticular circumſtances, 
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Surely, a petſon may eſpouſe Gn: Sided (of ions tor | 
another candidate at an election, without hiking himſelf 
or being even inclined to defend, the im- 
proer behaviour of the friends or agents of ſuch candidate: 


Tats queſtion to be now tried, is no 1 uf | 
right, or a general queſtion that can affect the 


it | fart; for ſuch a ſug. 
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be contradicted, + 8 2 222957 : 56} 
It is true, "WPI 8 trial can hot be had in 
the proper county, the venire may be awarded to the next 
county. In a Nerwich caſe, relating to a bridge; tlie city of 
| Norwich and the county at large being 15 N ve 
therefore awarded into Sent. e e ee, 


But "A 8 to be the cleareft in the oct,” to 


S upon; A it mw e, re- 


cord itſelf. 3 
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The caſe of the king a inſt Burten and _— EA 


ing bam, was a motion to change the wenue. In this method of 


entering a /ugge/tion upon the roll, the ; VENUE,” remains; and 
the court only award the venire to the next adjoining oo; 
but they ought not to do it in.zhis caſe ; becauſe the place of 


trial ought not to be altered from that which is ſettled and 
| eſtabliſhed by the common law, unleſc there ſhall appear a clear 
and plain re which en be ſaid to be the of 


ho * 


ſent caſe, EY 8 N 1.25 5 l "1 70 155 | D 
Mr. Juſtice Fromm was of rhe * opinion. . 


Here is an fact ſuggeſted, to warrant the concl afon Mr "That 
« there cin not be a fair and impartial trial h by a juryof 
che city of Glouceſter.” It is a concluſion ,awithout premiſes, 
The rechen given, or rather the fuppeſtion, wotlk hold as | well, 
inall caſes of riots at election. 


This is no ion relating to the intereſt ”—_ voters © it is 
only, Whether the defendants, the perſons particularly 


charged with this en ene have e _— £0F- 
«& ruptly or not.” t 4 
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Mr. Juſtice WiLuoT 8 1 


There was no rule better eſtabliſhed, he ſaid, PEE] « That 
ce all cauſes ſhall be tried in the county, and by the neigh- 
« bourhood of the place, where the La ; is committed.” 


And therefore that rule ought never to be infringed, wunleſs-it 


plainly appears that a fair and 1 ons can not be. had in 
that county. 


Where that does plainly appear; he ſaid he had no doubt of 
the court's having power to depart n _ — moe pro 


4 


n, Sr an. x 2 


Kam 


f . £27, OS. 


Wit Tert 
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£2 Dior 3. B. R. 


The eaſe of che king againſt the inhabitants ofthe. ia 
of Nattin in 2 Lev. 112. was a queſtion upon the right 


of repairing a ridge, there the information brought againſt 


them for not repairing it, was tried at the bar, by a Middleſex 


jury. That was done by cunſent : and. it was afort+ of vil 


7 


Wy 


— 
Rx v. 


Hangs & ale. 


right-that was to be tried. However, if it be conſidered as a 


en of the county: were intexeſted, 
£372 IHBAOR $4 wo 2 181: cOT0T4 14 bar (TEE ARS 

The true rule about ſuggeſtions tered upon the record, 10 
« That the FacTs proving that a fair and impartial trial can 
net be lad in the.ordinary courle, muſt. be themſelves ſug- 
4 eefted.upon the record.” Whereas, here, it is only a con- 
cluſion without - premiſles; : it is only fuppoſed, comjectured, 
They verily lelieveñ that thert can not be a fair and im- 


| partial trial by a jury of the city, nor, in the nature of the 


thing, can ſuch a ſuggeſtion be credited. It does not follow, 
that becauſe a man vt, on one ſide or on the other, he 
would therefore perjure himſelf, to favour that party, when 
ſworn upon a jury. God forbid | the freemen of this cor- 
poration are not at all intereſted in the perſonal conduct of 
theſe men upon this occaſion: the ſame AE would oY 
as well include all caſes of election riar. 100 2 


-Thbrefarey though he ban na doubt, ne Laid, ofithe; au- 
therity and fuyiſd:Fion of the court, to award the venire into 


another odun⁰ty, upon a fuggeſtion of facts clearly and full 


proved to the court, ſnewing . That a fair and impartial trĩ 


can not be had in — where: the fact is laid; yet he 


was as clentg that in this eaſe N ee pee, 


. 0 
| Per Cu —unanimouſly, 1 1 
mn #7 1 og! Mi ne ped 4.7 hh all 
- bn „ Ay 10 A win 6s NM en. 


v. Dean: Nen 0 of nor Pitt et al Trin. I lh 7 | 


+4? 145 1 
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HE ; aan been Le tied of BRIBERY 
at an election for embeds of parliament upon an in- 


formation granted by the court, as at common Jaw; the court 
had a aw about the, VOL Ba Aa rene . 


them. 


2 4 Ito! T4 
* 


It was argued on Friday laſt, (a the 2 gs of this inſtant 
Je) by Sir Fleicher Nert * ſolicitor general, Mr. Morton, 
3 ; Aud 


* +34 775 


(r Black. der 
380. 8. P,) 


Sentence on 
conviction of 
bribery at the 
election of a 
member of pars 
liament. 


” . rr 7. 
uss. 


® 2 6. 3. 
1 


+: v. 2 8. 2. 
Co 44 fo 
and 5 ult. 

I His name 
was Lookup: 
and his coat of 
arme is an eye 

in dbaſe, | 


upwards, 


5 
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Trinity rem a Geb 4," "vin. 
ad Mr. Thurliw for the defendants; and by Mfr, 


Day W Burland and dir. fr. Paghom, for Te. 


KE n * 
4 achat rt ns 
eee be the dee ee his his kart Jud 
r 
is 10 any ſue judgment given 
eee PE ee e 


* * 0 6 7 5 lege 2 "bf 0 F 9 
— — nt imine 
2 poll 42 | — * 2 Y £21 __ E 
bs BY 4345: 5 1441 4143-44 


Lon . was-for « caltangity lach 
eaſe the houſe'of commons had juriſdiction. The latter part 
can-not be true: ne and ke no fins tet dur it muſt have 


beck in de far chambers” paſrote 1 eien 
| The counſel for th defendants proocded. Stats Gb 
Ty this court can give ay. ji 


more than a judgment Quad co 

years luaiped by che * flarme-we not: t:expi iy 
wiſe, the party might be liable to a puniſhment for the 
farce bie: fince any common informer may ſtill 


action, being within the time limited; and the offerider will 


after judgment be liable to the penalty of five: yo 
and alſo to the diſabilities ENGINES in the f ſtatute, 


1 281 7. $8. 1648, upon the gaming 
act, the judgment wWas anly © dep cumvictus off - and that 
. ob 


"OS! 5 


Here, indeed, eee eee ee 2 


of five AED ns without ſuch a judgment. 


The court may therefore, omits oe wg — 
this judgment © 7 70 


At + lh the ran ent 10 be A b 4 i 


{ wu the court ſhould now give any Jungmeont ut all. 


The coutitet bis 6h bat the Marder of 2 C. 2. e. 3 _ 
| not tale at 8 at common lay ; it af il _ 


1 
bl 


maren. 5 of 327 


common latu puniſhment: . — ee 4768: 
additional one. The puniſhes inflicted 157 this act are eu- RN v. Fr. 
mulativies Ofen ui Migge Salk 460. Hawk: P. O. 178. And — . Aer. 
they cited-a"Hal#s Hite H. C. 191. W. aue that the mw 
may ſtill be indicted at common law. But they made a doubt 
—— an action could be brought upon the fatute. 3 
n given Ah e T ebe per a er ger * n 
This is now. 10 be conſdered in che lame mms] 28 li it 
were 2 conviction upon an indjetment : for, whether the 
court had thought proper to grant on or Hotz yet 
ee obtained upon an imlict᷑ - 
nent. However, it appears by the words of the ſtatute it-. 
ſelf, (“ Or being any otherwiſe lawfully: SE: thereofj3) 8 - 
that an information might ny nh within the li- 
nnn ; td Tens eilen eie 
ö i* 14% 36 ene 
. Lord Colein-2 Jh. 3 upon. 20 . 05 3 
| wre pantieed ſays, it is a maxim in the commom law, 
« That a ſtatute made in the affirmative, without any nega- 
16 neee e ee nap W 8 common 
8 lr.“ { : EY: HOGS L 
& ts 44 [or bett wins edt e anc} tf 
e . 
dictment for keeping a gaming - houſe is in point. That Was 
laid.“ Conti fon fut ui, and was brought within the time 
nimh nr Oe TRRS Ap 
YI EHTH tilts 3 & (EI 2b244 ith 1 
In 6 Mad. 42. 2 v. Orell. There is no ſuch A- 
tion; and yet it appears by the record, that che indictment 
was broug withinthe: limited time. 


60 
In Rex v. ' Wolfton, Fitz, Gibb. 66. (for blaſ) phemy,) th 
above-menitibried- maxim was laid down. So in Ae No- 
binſon, Tr. r B. R. Tet there the pariſh 
| 8 the allowance. e ef 799+) 
The act of 2G. 4 25. dcks not ake nf the common 
ay proceeding for 83 : 


— urgell might” d objeftion! WR | 
aftually puniſhing them a ſecond time, hx the ner apprehen- 
em is 1 _—_— an... greg 


- 


In 2 Shower, 8 v. dme, ee was me. for 
the king upon the information, though an action lay for the 


H4 And 


e 
2762. 


Rr v. 1 


Mad. 


"that does not at all tend towards 


© been made, upon the g 


Titnity Term 2 Geo. 3. B. "I 1 NS 


i: fraibvery few proſecutions are commenced at common ths 
for the fact rr nee 85 8 


nl 


— may have an ELECTION of ane of two remedies; yet 


. «© both.” It is contrary to the law of this it is con- 
trary to natural juſtice, that the party 
ed for the ſame offe nce. And this judgment now prayed againſt 


1000 IT Ne mem 
* Ideo conviftus oft” 


tion for the penalty. The judgment ought CY ws 
ry rr IAA nn wx eise 


This caſe differs Tree the cafes that 5 ee Fea 
is not at all like caſes of a perſon being liable to hoth civil ac- 
tions and criminal proſecutions for the ſame matter: for, wy 
pay whereas mow. men oh: —_ g 


Tux Counar directed an inquiry, | « Whether, bu, 


i 


« he act of | roman the propriety of granting informa. 


< tions before the time limited for bringing an action _ the 
*  ſtatute,: nnen enen confidered.” . 


e A r ra 5 ever” 
of the penalties: introduced 
<« by the act: where the dis. Were __ 11 * had 


Ni bene rn 2 


Lond 5 — * «delivered the reſolution of he | 


_— | „ 


1 >4 


He 3 a e a 3 which is Soak or 
unreaſonable, has happened to have been introduced, for want 
of a ſufficient advertence to the conſequence of it, the beſt 


x 


way is to ſet it right immediately as ſoon as the inconvenience 
is obſerved, if former caſes: be not affected byt che retroſpeA 4. 


N of parliament muſt un- 


Buinxxr at elefions for 


doubtedly, he ſaid; have always been a cRIME ar cammom law; 


and, conſequently,puniſbable.by indi&ment or in ion. But 


the act of 2 G. 2. c. 24. has introduced a very ſevere penalty; 
becauſe 


in order to enforce the laws then already in being, and 


89 45 had not FRO voor rag to ants the ern. It enadts 1 in the 
- | 3 „ N 


2 


- 2 * : + . * * 


27 he counſel for. the Mefendents: dd that though 2 os 
proving *'Lhat heiſhall have 
ſhould be vier puniſh- 


| * The Ailabik- 
ties will follow it: and the party will remain open to an ae- 


\ 


. ·˙ -. ont: ac. Em NN 


I 


* * 
wur, 


rien Term -2 Geo. 3 B. R 


ferenth fection, -in That if any perdon claiming e 


c vote, ſhall aſk, receive, or take! any money or other re- 
* ward, or agree or contract for any, either to give his vote 
4 or to fofbear voting, in any ſuch election ʒ or if any perſon 


« by himſelf or any one employed by him, ſhall by any gif i: 


or reward, or by any promiſe,” agreement or ſecurity for 


4 any gift or reward, corrupt or procure any perſon or per- 


“ ſons to give his or their vote or votes in any ſuch election; 
« ſuchperſon ſo offending ſhall for every ſuch' offence forfeit 
« five hundred pounds (to be recovered as before direQted;) 


< together with full coſts of ſuit ; and after judgment ob- 


« taitied againſt him in any ſuch action of debt, bill, plaint or 
* information; or ſummary action or proſecution, or being 
« ANY OTHERWISE LAWFULLY CONVICTED +fHEREOF, ſhall 
for ever be diſabled to vote in any election to parliament, and 


«© alſo to Bald any office or franchiſe as a member of any 


« city, burrough, town- corporate or cinque port, as if natu- 


3 And the laſt clauſe limits the proſecutions to 


* 
” 


be cih daes years . : I l 3 


1 5 3 
8 ian. 4 * 44 1 TD I | is - 


11 is true that fome tions at common law be Go nce 


the commencement of this act, been applied for and granted 


within the two years. But it now appears, upon looking in- 


to che matter, chat the granting fuch informations at the ſuit | 


of a proſecutor, ſubſequent” to the making of this ack of parlia- 


ment, was a point never Hitigated or argued, or particularly con- 

fidered? it probably was thought warranted by Spimnges caſt, 
| 10 the T2 ny of Abingdon ; 5 Which, very likely, Was ap- 
prehended to be a precelem for it; though, in fact, it was 
mt 4 precedent for granting theſe informations for bribery at 
elections of members to ſerve in parliament; * as ik * 
pears now it comes to be 10 into, for bri t 
the election of a mayor” f ee In e 
mations as are carried on by private proſecutors, the cofts 
ſtand upon a very different foot Torn the coſts given to 1 
vho ſue upon 15 ſtatute : this act gives the priſon. ßer 
covers the IO oak coſts of ſuit, 


| miles a cnmtel at common law. 
The legiſlature never meant to fake away the common law 
crime; but to add a penal action. 


This appears by che words, © Hit betrg B 1 has 
“e fully . convid 
That it fill remains a crime at commen law." And the pre- 
ſent conviction, upon an "information granted by the court, is 
Juſt the ſame as if the defenglants had been r en 
* e . —— % 

But 


P. 1754. 2 
G. 2. E. K. 2 


thereof: and we are * of us clear, 


9 
Nx v. ** 
. Mzap. 


— 


ö al- may follow, or not. 


: texpols, to grant a eee, in . e e 0 


ments inflicted by the act of parliament; to ww, lame 
| ben der they fil remain lable. | Ns | 


Bus this caſe has ed n great doub? — 
the Prin of Fe I AG 6716 
The thewing cauſs; and the trial, moy be: auxiliary Nd 
penal action. After conbictian, the court ia under 4 great 
difficulty © what: e Am ng 


. . I 7 
A. 24 poesſeht adviſed. we-all think, ti in grh'th 
court nere gli to WE en dame EE: Fal en 


14113. 


After judgment for the pemalty; they n ee de b. 
yo engere - 


parity. of traſon, hp eel be panel while the 
perſon 1s liable to fuch judgment. 503 5 . 


If — — + * to canis; Me "a n oy ſupper 
the action of a common informer. | . 


There may poſbbly be ee de 8 on, 4 
lar reaſons, where, it may be. right to grant informations, 
before the limited time for commencing the proſecution. is cx- 
pired: but the preſent caſe is not one of them. And the 
court now conſiders theſe two 1 U 17 
liable to the forfeiture and diſabilities direfted bane of 
2 C. 2. as the time limited 2 N 

it is not yet expired :. and ore in adj I wil 
ER 2 ought at preſent to be . 5 55 
they do net conſider it as a puniſhment adequate to their offence; 
but as an additional pnniſhment, over and above the puniſh- 


Therefore, fince both of them kave already bauer. impri 
| hument for ſome time, they only order that Top 


err be imprints er, 
| Mann fr tree monks lenge. 
V. 138 * Ne e . Ea; as 
FOOTY 2 5 ; 


ch. and Trin. 1776, 1 0.3. 


1 The End of Trinity Term 1762. 2 3. 
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Governor and Company for dnelttkg down „ 
n Nc. $00 Richardſon, Ef and Others. Friday 13 Nam 
x 3 T7926 

HIS was an action of trefpaſs, for 8 goods by 144 * 
ay of diſtreſs ; tried in Cumberland; and à yerdict rateable ce the 

4 de petri, ſubject to the opinion of the court upon a P 

caſe referred; the ſtate of which, was long; a RR 

TION c mene eine apap 


| Ie wien e. Whither the plaintiffs; 4 Fo Wark +a oy ig 
9 MINES'in the pariſh of Algſlone in county of: Cumbers 
« land, rendering as rent a certain part of the lead-ore oof 
« therebut, were liable, in f̃eſpect of the ſaid Jead-roines, to 

« be yated to the relief of the yoon. Na 4 1 


8 Went Vs fl dtqudon Ti 14thof und 1762 3 
Mr. Clayton for the plaintiffs, and Mr. Yates for 7 ebd. 


Mr. Cin, At of the plaintiff eee 
were not Table a be med open the fcb. ard in this cle 


They are not within 43 Eli. c. 2. which, in naming the 
perſons rateable, mentions oecupiers of cal minen ee ge 
the mention of ally erher fort of mines. 


Lead, tin, or copper-mines are w pa; manga, ir ora 
certain, as to profit or loſs: they ppen to produce 
profit at all to the adventurers ; * are very frequently 
Hetrimerital to thoſe who hire and work them. And it is not 
ſtated, that 5h lead mines produced any profit to the 

though they did to the /efſors. And therefore lead, tin and 
2 pay to 3 which j Is 2 charge 2 
landla ? 


1342 


1 


Iuttrrine 


Comrany v. 


WR) Who may be a loſer, inſtead of a gainer. But the reaſon 


Michaelmas Term 3 Geo. .. 
e whereas che poor- tax is a charge upon the 


lead, tin and copper- mines pay even to the land- tax is be uſe 


[=own Las they are g en and . in the . 


R1cnanPpeon 
and Others, 


a + 


{ age, oy akg are LIAALE to dared rate. 


_ A 16, To earn 3 


vo 


Lendininn dd been ies 0 to 8 tabs They a t 
' taxed in the counties of York, Durham, Northumberland, Cuus- 
berland and Derby, nor in North Wales ; ner the tin-mines 
in Cornwall, - And theſe recent inſtances in 17 57 and x7 58, 
and 1760 and 1761, are of no ſort of weight. 


The expences of theſe mines may exceed che 8 . 


the profits are, at beſt, uncertain, caſual and precarious; and 
as much ſo, as the heriots and other caſual profits of a ma- 


nor; which were determined not to be rateable to this tax, in 


Rex Ve r 33 G. 2. B. K. . ane, p. 991. + 


Mr. Yates. contra, for the a ee that the 


4 5 - * * 24 ; 
N : ' 12 


„ 


mines by way of inffancr or example; but intends to take in 
all other mines alſo. So, when executors only are ſpecified 
in an act of parliament, it ſhall nevertheleſs include admi- 


niſtrators: and where the warden of the fel only is __ 


_ eularly named, yet it ſhall be enn ” ny egg 
991 


| The land- tat cb ſpeaks:of mines in cath: 3 


5 2 17 G. 2. c. 37. (relating to improved waſtes and drained 


marſn · lands) after reciting the words of 43 Elia. (which are 
«occupiers of cral- mines, nano chem in Fon N 
part by the general term © fangs,” | * 


Con- mines are as uncertain 10 8 a8 ether 
mines: and yet wp 9 ſpecifically made liable. Even tithes | 


are 1 in their value. 
5 * T4 * — __ 8 218. v3. . 


any of theſe er rao, ut times cen de are no 
profiable the proper remedy is by way of appel. 


Traps mines may bring in an immenſe profit: ah they 
certainly introduce many _ into the pariſn. ar te 


Pnoxrrs or MANORS. are not poo; profits * no more 
are a hs i : but e n ee _—_ 


* 


As 


* 


> : _ "i 1 
— 


4 


„ 4 


wo the poor. Dalton, cup. 73 7. 33 So are al things that 
yield a yearly : revenue. 5 3 


Mr. Cyron, in reply, esd hab His had before bent 
_ obſerved, as to 17 G. 2. c. 37. that it refers to 43 Elix. 
And therefore the general word © mines” muſt be under- 
ftood ay; wo N mines as ew" "therein JS vis. t 


mines. | 
Y Are 


To Coon LR bow Gain chat it _ be de- 
ame upon the general queſtion, Wann lead- mines 
« are rateable to the relief of the poor,” 1 | 


Lord Maxsritty ſaid that this was a very Jeienk; ve 


5 and general queſtion, with regard to the property of many 
perſons in the kingdom; and would have it argued again: 


and he wiſhed that the fa# of rating even eoal- mines might 


be inquired into. Ix they be not always rated, it muſt ariſe 
from 5 other N than hp conſtraQion of as at 18 
ee 3 | I 


Mr. Jultic WI Mor Wind an act of purliement 
made in ſame reign (31 Eliz. c. 7.) where the legiſlature 
778 of. * "9 eiern Works, coal mines, quarries, c.“ 


Ulterius Concilium. 


N. B. The certificates, procured rublequent'o 
the foregoing argument, tended, in gene- 
ral, to ſhew « that it was a? the uſage, 
to tax lead-mines,” 


* Mn now, upon a ſecond e | 


ated the queſtion (for the obſervation of the bar) to be this; 
Ee“ Whether the plaintiffs, who are lee of LEaD-mines 

„within the pariſh of A/d/ne, who pay No RENT, but only 
4% CERTAIN PART of the ORE raiſed, are liable, in wh. 09th 
** theregfs. 0: be razed to-the relief of the oor.” | 


Mr. Solicitor General (Sir Fleteber Norton). for the * 
tiffs, at n only ſRagod the caſe, - 


Mr. A orton, contra, for the defendants (the juſtices and 
pariſh officers) inſiſted that the uncertainty of the profit to the 
landhord made no difference as to the Ig. 5 


; 


He —_ that lead-mines were rateable; and urged, that = 


coal-mines were only menticned by way of example in 43 


Eliz, N 


— ae B. R. . 1 


1343 
1752. | 


SMELTING 
Down LxAD 
Coudy aur Yo 
Riesa bon 
4 : 


« 757... P 


as Term 3 Geo, 3. B. . 


Pings Ped rann in not ut ally be fold, 
| cable to this caſe : that caſe went upon anether perſon's 
been already rated for the caſual profits; and not upon 


75 


* 


A S 


Er 


Ee hee; by the __ 


2 ng of the mines, conſequently, if the ſurface be taxed at 


than it uſed to be, the complement o 
by the tax upon the leflee of the mines. 
in lead-mines equally EP Es "e her nne 


. the like kind do. 
Lord MaxsrizLp prevented Mr. Solicitor General 


t to be made up : 
the labourers 


from replying : nme IS I Ne] 


| He ſtated the queſtion, as above ; and obſerved. that the 
words of the act of 43 El. c. 2. are cn - mines, not men- 
| tioning any other kind of mines : and that is equal to an ex- 

preſs exception or excluſion of all other mines. For, c-. 
mines are not lead-mines, tin-mines, copper-mines, iron- 
mines, or any other but coal-mines : hy * 


time, other mines in this county. 


Theſe other mines are governed by particular "te, The 
worker of them is not always the owner of the ſoil. The 
particular laws of them give the right of working (under cer- 


tain regulations and conditions) to other 
ners or 3 or perſons havi 


them. 


out of this act of 


ons than ow- - 
of property in 
This alone might be a fl cient reaſon to except them 
t. And as there may be a reaſon 


for the ffrict letter of the ſtatute, and none appears for extend- 


ing it beyond the letter, we have no 


„or authority, or 


ground 
pretence for giving it that teur conſtruction; nor is there 
r n - 


And the fact, upon certificate (though the certificates do 


not exactly concur in every particular) 


appears to be That 


c lead-mines are it rated throughout England ; and parti- 


« cularly in 


my broth 


Derbyſbire, Somerſetſhire and Cormwall” And 
by us to inquire, gives 


rd ſame account, upon his return from the Weſtern circuit, | | 


with regard to the tin-mines in Cornwall. 

L am now keeping clear of inhabitancy, 

ef this caſe : for, theſe perſons are not rated as 
but only as /e/eer. 


which ie 90 „. 
inhabitants, 


nd 2 .. 


ww 6 eee 4 __ 
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Mirbaelnag Term 3 Geo. 4. . R. 
| Therefore the pyſra ought to be delivered tp the laintiff. 


Ul. Jaſtice Daxisoꝝ concurred—In; the 43d of RB. 1222 
zobeth, coal. Co are put as an exception, bs 2 zu example. Pown Lean 
The ee e eee e eee ee - 2 


1 FI 408 p he} 6260 | 1 and Ochers. 
. M. aſtice Wi nor allo cone urred—Lead-minesand 
coal-mines eflentially differ as to 9 adi 
JOE not ſo. much, in the expence of 33 re Ther 
infinite expence and uncertainty in finding lead- mines. They 
are governed hy particular laws : e 
pay certain proportions to the owner of the land. 


Therefore it is reaſonable. 1 
upon the ſame foot with coal-mines ; 3 becauſe ja 2 
greater riſq * in the ſearch after them; even ſo much, that 
a man may be ruined by i it, inſtead of ſucceeding. | 


The legiſlature have not, in this ſtatute, mentioned 1 
mines, but only cual mines: and expreſſio unius eff 5 
2 e * no reaſon to think they mW; to include. 


/ 


Therefore this 3 is not within the words or meaning of 
that act. And I think this is confirmed by the. act of 31 i 
Elia. c. 7. againſt the erecting and maintaining of cottages; 
which excepts * © cottages for the habitation of workmen 
< and labgurers in any mineral works, coal-miney, , quarries, 

« c.“ So that when they had it in rs ſpe- 


cited n r. 


not extend to he. = e 


v.55 


lk fuk El EEE "ho 1 Mr. J] - Foſter 
: Was ut. 5 
| Lat th bio be dared a. PLAINTIFFS. 


n aa eh Watts lt 
oy 1 RanGall. 5 ow ob 8. 055 


Tueſday 16 Nor. 
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Tu. HIS was a 4 refered at niſi prius at Guildhall, upon is; ven th 
| 2 trial before Lord Mansfield, in an action upon the caſe; for ſeducing a 


| ſe fro 
| Wherein A verdict Was given for the plaintiff, and ewenty 9 Hee Gan 


pounds damages afſefſed ; but ſubject to the opinion of the 3 
. uiate 
court, 3 2 caſe ſtated. | articles for leav. 


ing him. . 
The 


= "Re 
. 1762. 
Nan v. 
Ranvart.. 
r 


W OE. 


1 
with coſts: but the ſajd monies how debt and coſts) ſo re- 
covered were not actuully paid te 


1761, and before the commencement of the 
 - againſt Randall, brought an action of DeBT againff Buxror | 
for the penalty of one hundred pounds for his departing out 

of the ſaid ſervice ; and obtained a verdict and judgment 


— of the'caſe it ate 


The pling Bird and bne Mary Her wi 3 
and partners in trade. And articles of agreement were en- 
tered into between the plaintiff Bird and one Bur ford, dated 
25th of A . 17603 whereby Burford Ah wh 
Bid to /erve the plaintiff Bird and the ſaid If Mary Hi 


the 2 — of them, as a frurney- mum in their ſaid ww var 
buſinefs of filk-dreflers, for five years from the date 3 and to. 


work at the uſual and ar ee, hours daily, and not to dif- 


cover the myſteries of the trade, or the Tecrets of the plaintiff = 
and his ſaid partner: and Bird covenanted to pay Burford, 


weekly twenty ſhillings a week for his work, 1 for the 


true performance of all and every the covenants and e 


ments contained in the articles, each party bound N. 
che other i in the PENALTY of one hundred pounds.” a 


The WY then goes on, 1 ſtates chat Burford ae e 


entered into the ſaid ſervice, under the ſaid articles; and that 
he continued therein till '1gth of September 1761; when the 


defendant; knowing of the ſaid articles, perſuaded, procured, 
and ENTICED him to depart from and out of it : and he accord- 


ingly did ſo; and never returned again into it. . 


It further ſtates "0 the plaintiff Bird, in Trinit een 
preſent action 


inſt him in the ſaid action, and recovered the ſaid money, 


im by the ſaid Burford, 
till the 29th of March 1762; which was AFTER the com- 
mencement of the n action, but before i it came on to be 


tried. e 


The oibfent 181 (which is s an action of . ow; the 
cafe,) is brought by the SAME PLAINTIFF Bird, againſt the pre- 
ſent defendant RANDALL, for the ENTICING and SEDUCING 


| Zhe ſaid Burford out of; the Plaintiff”s ſervice. 


Stone, for the 


The queſtion was, „ Whether the preſent action be maine 
tc tainable or not, under the circumſtances of this caſe.” 


It was firſt argued on Tueſilay 22d of lune 1762, by N Mr. 
aintiff, and Mr. Aſphur, for the defendant; 


and again, on Fride the 12th of this month of November 9 


* 


by 


mt „ » ke pg WF OE AY 


3 
> 
_— 


lid res 4 Ce. 5; * 1 £447 | 


by Sir Pletcher" Nortin, folicitor-general, for the pint, and. 1762. 
Mr. Morton for the defendant. 0 32 


Bind vw © 
Upon the firſt argument, the court did not W any Nane. 
opinion; but only threw out ſome doubts, by way of breaks ng | 
2 caſe OY oe COPY again. e 


Mr. Soficitor General The q $5, eder de plain - 
tiff, who has already recovered Trends againſt the r 2 
can bring this ation agaiit the . 


He agreed, «That if the plaintiff had once received a full 
« ſatisfaction: for the ſame thing, he could not recover a ſe⸗ 
« cond.” And alſd, “ That a recovery of a penalty = 
« deeds a full bar to an action to be broug ht por: ee 
But he faid, it myſt be allowed 6S hit. 3 party, to 
whom the deed is made, may bring either covenant or debt, 
at his election; and that a jury, in an action of covenant, . 
even upon ſuch a deed where there is à penalty, are not com. 
| fined to give 9 within the net but may go * 
2 


He cm his bo. ce "That a meſs who ag once 

* recovered a full and complete ſatisfaction from one man, 

te ſhall not recover it again againſt another for the /ame thing; 

as upon indorſed notes; or upon treſpaſſes commitred * ſe= 
veral perſons 3 or upon a reſcue and efcape; or, the x 

| en ESE OE ag gags or in an action o waſte, 


But he denied: that here has Bis a FULL ciation *r re- 

compence for the /ame ching. £ 

A ſedudtion of s'covertint-ſervant is DEDOOR Þ a Way 

cauſe of action againſt the ſeducer: and it ariſes e delifto, e 

malgficio. But the e of action againſt the ſervant "mo 
ſe 85 ariſes ex N 


Therefore « owl im an action for a breach 4 
againſt one perſon, can not be a bar to ns _ Apa n . 
ther for a TORT. 


— 


Vary muſt be e, But the from, in 4 e 


Vor. III. 98 85 : 5 . 


x . 
- 18 
2 I 8 4a 
. T % 
* 


— 
BIA v. 


| RANDALL. 


1 | 


to the other. 


the inſtigator. Aleyn 3. 


. ment, there was no execution. 
But what has ariſen ſince the commencement | 


of the action could not be given in evidence in bar of it; 
though it might, in mitigation of damages; and they have 85 | 


2 been pleaded. 


, might hire him,” 
« it, hilt the ſervant was under the Wen contract 


=. with the r maſter.” 


eee 3. k. B. 0 
It an offender in perjury be puniſhed, that all ene. 


the lem Fm iy Ped fe. 5 . 
The action the ſervant, and that againſt d the 5 Y 
en ng e * 


There ar caſes 10 this eka, though ox in point 
1 caſe of an aftion brought againſt me by the N 


of a third perſon, or of a violation of my property; I may 


have a remedy not only againſt the 1 but alſo againſt 
Newman v 


And a caſe there put by Hale of ſlander of title; where the 


2 whoſe title is ond, ſhall have an action againſt 


that cauſed the diſturbance, though he has remedy, againſt 


the treſpaſſor. 
of the ſame thing; a ſatisfaction for the very /ame injury. 80 


it is on notes of hand: ſo, on torts; it mil, be the ſame 


treſpaſs. Whereas here, the caſes of the two defendants, 


the ſervant and the ſeducer, are "OR e : "es! . 


are different 1 85 uries. 
Beſides, at Ws time of e ki 3 action, there 


was no actual. ſatigfaction had: for, though there was judg- 
Therefore it ought to have 


the benefit of it, in mitigation. of damages. - 


+488 has been ſaid, © That this was dammum fine REN” 
which I deny. For, damages were here proved: And if 
they had not, the law would imply an injury, whether it 


could have been directly OR; or nt. 


It is not like erecting a new building, ſo as to wy * 
lights of a houſe. Ro the ſeduction itielf was a wrong 
and an injury to the maſter, þ 


It has been ſaid, That the ſervant was «6a liabls to one | 


« hundred pounds penalty : - AFTER paying which, any man 
To which, Ianſwer, © he could not do 


$456 


acharay, M. 22 C. 2. 


A recovery is no bar, unleſs it be a recover 


=... 


. : f | 
12 


. 


en * LS. 
1762. 
— 2 


Mr. cen yard argued that the c. 
covery ſt Bur e ſervant was a fill and romplrte ſa- 
| gala ion for the injury done to the plaintiff: and he has 
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tub v. 


made his elefion, to bring his action againſt Burford. for the * 


penalty ; which is the /tipulated quantum of the damages for 
the breach of the contract, and can not be exceeded. *Tis 


like a nomine pane, for plowing up ſwerd- land: and Burford 
could not have been relieved againſt, the penalty, recovered 
neither could Bird have any further ſatisfaction. He has al- 


ready received all the fatisfattion CIOS and he cannot 


ſhew any further damage. 


I. treſpaſs, there ſhall be but one + ſetifafton for one injury; 
hand ſeveral parties are'concerned in doing the injury; a 
recovery againſt one of the treſpaſſers, or a releaſe to ane of 


them, will be a bar. Hob. 66. Cocke v. Jener i is full and 
dee lee | | „ | 
This has no an 1 to 1 9 a 1 which are only for 
ti 


example, not for ſatisfaction: therefore it is not applicable to 
the caſe of ſubornation of perjury. It is like the cafe of 


eſcape, in Cro. Eliz, 237. Saligſtan and Offely v. Payne; 


where ſatisfaction acknowledged upon record was a bar to the 


ſheriff's action againſt the defendant who. eſcaped. So ref- - 


cuers ſhall Pay nothing, where the debt is received : which 
he inferred from Congham's caſe, in Hutton 98. So here, the 


fipulated damages being received, the Rr can b no en 


cond cauſe of action ex m 


I do not ſee how treſpaſs can | Bi againſt the infigutr 0 of 2 


treſpaſs 3 for all are N in treſpaſs. | 
} 


In flander of title, a man ſuſfers a general loſs, ſuperadded | 
to the particular damage by the ejetment. A 


In the cited caſe freak 5 "Re there was defamation, as well . 


as loſs : and beſides, there does not appear to have been any 
other en Whereas, here has been other ne 


received. 


Upon Mr. Solicitor's reaſoning, the plaintiff might reco- 


ver againſt ſeveral rſons, who might /ucceſſively have em 
ployed Burford, Pe D 152 7 Mvely 7 


Ie was not neceſſary to plead this: any + ans may be given 
in evidence, which ſhews that there is no cauſe of ie in 


the plaintiff, 
I'3 7, © 


7 is a "od. << ae POR * N n ©. * 8 bs * * N bo. 
4 i ea ded 455 ; 5 f | x 5 4 8 . ; DT” q ot 9 75 ; hs, J L W ; 
; : 2 , 9 g bY g 
* x 0 1 
* 
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citor General proceeded to reply, + 
He agreed, that ar between the maſter and the ſerugnt, the 

laintiff has received ſatisfaction from, the ſervant: and he 
Luppoſed (though he knew no caſe to prove it) the maſter 
could not proceed further againſt him upon the covenant at 


. 


1 | large, 1255 having elected to take the penalty. But this is 


no ſatisfaction for the wrong done to che maſter by Raw 
As to the caſe of Cale v. Jennor.—A ſatisfaction was re- 
ceived, and a releaſe was given to the joint: treſpaſſor, for the 


Py * 
1 


wry ſame treſpas .. ht, 
But, in the preſent cafe, there was no actual ſatisfaction 


really received, at the time when this action was brought: 
and the mere recovery is not, alone and of itſelf, a bar. 


"This cafe efſentially differs from all thoſe caſes where the. 
fame thing has been recovered; which is the caſe of joint 
torts and joint contracts. There, it is the ſame. individual. 


injury; the very /ame thing, for which the damages are reco- 


. vered : therefore the plaintiff ought not to recover twice, 


though he proceed by different ſpecies of actions. Here, it 
is the /edudicn itſelf that is the g/ of the action; and 10 
the conſeguence of the ſeduction. The damage ariſes out of 
the nature of the action. The nature of the caſe implies a 
damage; though perhaps none can be proved, or eden though 
the ſervant was a very bad one. The conſequential damages 
may be more or leſs, according to the circumſtances of the 
caſe : but ſome damages there muſ? be, however ſmall. . 


' As to Mr. M orton's objection, 5 That, upon the princi- 
cc ples above laid down on the part of the plaintiff, the 
« plaintiff might ſeceive /everal ſatisfactions from ſeveral per- 


“ ſons who might employ the ſervant during the unexpired 


„term.“ — The anſwer is, future employers. of the ſervant 
would not be liable; becauſe they would nt take him, out of 
the plaintiff's ſervice, but out of another perſon's, But this 


As to the caſes cited from Hutton and Civ. Blix. He did 


not deny the principle and doctrine of them; but they are 


not applicable, he ſaid, to the preſent caſ. 


On the following day, Saturday, 13th Nevemer, Mr. Soli- 


| Suppoſe 


. FF =» wm, 


of 
2 


2-6 


. 0» 


SS. S. 3 33 


nig 


e voluntary ſatisfaction oo him; yet he hight have 
— an action againſt the ſcuucer: And that ſatisfaCtion 
received from the/ſervant could not have been pleaded in bar; 

eee eee eee 
en againſt the e „ 


00! ' enuſe of action, "at the mme when! the 
- t: for, the plaintiff had not hen received 

any thing from the ſervant : and the mere rerowery. cen not 
be given in evidence upon che general iſſue. | 


' The Ovox {ok dg es confer, an this day, And 
now 


Lord Mente delivered the reſolution ofths Court. 


He previouſly. obſerved, that! -it does. 8 err upon the 
caſe ſtated,” that the plaintiff Was under any d | of res 
cciving the eee ow won gert, K eee eee 


This caſe turned, be ſaid, upon two Points; 1. Whether 
the plaintiff could have maintained this action againſt the de- 
fendant for ſedueing his ſervant; the 1000. penalty before | 
recovered by him againſt the fervanthimſelf had "aq actual 
received by hith burRE the commencement of rhe pieſe 
action a Wa ſeducer: adly. H it could not, wr ton he- 
ther his hawk gireceived-it SUBSEQUENT: to the ee 
of the N action, be ſuch a cireumſtance as will vary the 
caſe, ſo as to entitle him to maintain his actionz which he 


could not have müintained, if the br wang cep 22 Ten | 


En 'orttiteticentent of it, 


In the firſt places; therefore; he would enger ths nature 


of theſe artioles, and of all mee with apron 
nexed to the breach of them. 


In every caſe of articles 4vith & PENALTY; ahi \party inflvied 
may, if he chooſes' it, have an Aa oa relief, ſo often 
and ſo far as he ſuffers injury; he may recover partial da- 
mages upon partial breaches, proportionable to the reſpective 
injuries done him, as often as the injuries are repeated: he 
may do this, rerier quoties. So, in tlie preſent caſe, the maſter 
might have done, if the ſervant had left his ſervice ſeveral; | 
different times, for a ſhort ſpace of time (as a week or a fort- 
night or nk a edel oy orig and had; every time 

22 he 0 e er 


| * 417 


* 


5 N 


. 


— returned again to n 8 1 


dib, for each breach of his contract, in Proportion to its degree, 
* but not beyond it: and for civil 1 injuries, a man ought not, in 


has actually ſuffered.” 3 bs 


4 A Befides this equitable relief, there i is, in theſe al” 1 
; <= ther election given to the party injured, 4 Lo proceed by the 
| cc ſummum jus, and by a rigorous remedy; for the pENA4LTY;” 

which is intended in terrorem, and by way, of puniſhment. for 
breaking the contract; which rigorous remedy may be taken 
for a very /light breach, and includes the idea of more than 
the damage aCtually ſuſtained; cortunly not of leſs, , Ls yoo 


But this rigorous remedy can not be repeatell; four the x- 
NALTY extends to the uttermoſt farthing that can ever be re- 
covered for al and every of the breaches ; and when the 
party injured has once got all that he could be intitled to have 


, quently of all further remedy upon them. 


& covered a inſt the ſervant, the ſer vant bimſelf was totally 
< at liberty * into what 23 2 And ſo alſo 
was the maſter at liberty and quite freed from the articl 
with reſpect to the ſervant: for, ds was a total: end 
the contract, as between them zu, wx Ae of. to 


. Then how will the caſe and as to the ſulwer It is aftual 


injury done to the maſter, that gives him the action againſt 


| | the ſeducer: a bare attempt to ſeduce, without any damage 
© following upon it, would not be an injury to the maſter 
1 and, conſequently, would be no _— 57 50 N _ 

maintain an action. | At ad 


Here is wilder alone whe maſter: Al de 

comes and received a complete ſatisfaction and MORE, There» 

„ „ e e -oIE . en 
exiſted, 5 


4 PENALTY, i in the very term, includes ot the _ 
damages actually ſuffered, ' And if the ſeducer or ſecond 
maſter, who employs the ſervant after the ſervant has paid 
, the penalty, were to be liable to damages in an action brought 
buy the firſt maſter fo „. doing, this would finally fall upon 
the ſervant, and in effect be an ADDITION to the penalty: 


for, the ſecond maſter will Pay the ſervant for his ſervice 
| no 


Ee] remedy, have recovered partial damages againſt the ſervant, | 


- BS of juſtice, to recover W 0 in Ne to Ow 1 


1 


for every breach, there is an end of the articles, and conſe, | 


1 bn oY I OY 
| part of the plaintiff, © That after the penalty had been ſo re- 


1. 
1 4 


* 


; RT 4 8 Long 
Micha 


muſt pay a ſum of money (200. for inſtance) to tlie firſt 
maſter, for damages for entertaining his ſeryant, he will 
kim fo much the . 


Is RIF Fw ” 
" N 22 . * 2 14 5 2 
* 
1 


his action upon this Hy point, viz. upon fuppoſition of his 
having aZually received the penalty of the ſervant, before the 


the ſeducer of his ſervant. | 


« had not actually received it of the ſervant till ' ater the 
4 Commencement of the preſent action; let us ſee whether 
this circumſtance will vary the cale, {© © .. 


Several arguments were drawn by the counſel for the de- 
fendant, from caſes of joint-treſpaſſers' and joint- contracts; 
which were urged as being applicable to the preſent queſtion. 
But they were ſufficiently anſwered by Mr. Solicitor-Ge- 
neral | . 4 | 


and there is no analogy, at all, between. thoſe caſes and this. 


for a joint injury: the defendants are all of them liable to 
the vlaintift and he may proceed againſt any, or all of 
them if he pleaſes; as it is but ohe treſpaſs, oe contract, 
and all are liable. Yet he ſhall have but one ſatisfa#lon from 

| | 124 n en 18 r 


them all. 


7 * 
1 k | 41 t 1 LY \ I 1 * r 
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and actions upon the caſe, is, that thoſe are actions fri: 
Juris; and therefore ſuch a former recovery, releaſe or ſatis- 
faction can not be given in evidence, but muſt be pleaded : but 
an action upon the caſe is founded upon the mere juſtice and 
conſcience of the plaintiff's caſe, and is in the nature of a bill 


recovery, releaſe or ſatisfaction need not he pleaded, but may 


ſeience according to the circumſtances of the cafe, bar the 
plaintiff's recovery, may, in th; action, be given in evidence 


the Juſtice and conſcience of his caſe, and upon that only. 
Whether he could have recovered in an action commenced 


na!ty from the ſervant, but wiTHouT having actually received 


I 4 the 


10 de Wan bs Etna it to be Worth to : ARE he 


make his bargain with the ſervant in /uch manner as to pay 
Therefore there is no colour for the plaintiff to maintain 
| commencement of his action againſt the ſecond maſter, as 


ad. Point—But taking it, as this caſe was, © That he. 


There, the recovery is againſt them all, for the /ame thing: 
In thoſe caſes, there is a recovery of the ſelf-fame thing, 


Another eſſential difference between thoſe caſ ſes upon torts | 


in equity, and, in effect, is ſo; and therefore ſuch a former : 


be given in evidence. For Whatever will, in equity and con- 


againft the preſent defendant, after having recovered: the e- 5 


1 # * ; 1 : # V 
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by the defendant ; becauſe the plaintiff muſt. recover upon | | en po 20 ; 


= 759 „% : 
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0 V. Mo ſes v. 
Mac furlan, igth 
May 17603 V. 
ante, p. 1005. 


4 


| x 4 the money fo W from the ſervant. I will not 1 


7 Wee upan the evidence that the ee 
0 


— Gatista ion, i VR Wt bc 
And. my brother Don, Fer to-me, 1 the court 


na Term 3 Gen. 3 B. . 


termine: I ſhould have doubted We it, extremely, SG 245. 


But here,. the penalty recovered by him from blast 
was actually received by him before the preſent YR came on 


to be TRIED 3\ without, any ſort of diffitulty, He might have 


brought his action againſt a third-perſon, who, wor 
have been liable to any thing, if the plaintiff had received of 
money of the ſervant in due time; and then receives. it of tt 
firſt efendant, and afterwards proceeds in this action 40. re- 
cover it againſt the ſecond defendant; which is 4g con- 
ſcience. Therefore in ſusb an 5 as this 1 is, (an, action of 
equity, not a formed action ric i juris) it is enough if it 
© ought "not * 40 


tence to recover it. 5 


Ir he had actually W it, Pd FE the 1 $ not 
knowing “e That the penalty had been paid,” an action would 
lie againſt him, for money had and received; like the caſe 
a of the court of conſeience, not FOG ſince 1 in 

court. 


As the plaintiff has already received, from the 3 


MORE than ample fatisfation for the i injury done him, he can 


not « mn es At ks "oy * bor. a further 


| would, upon the application of the preſent defrndany, bs 27 


% 390. S. C.) 
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The ſame W 8 


change accepted 


not recover the 


3 have ſtayed the plaintiff's proceeding 
im, upon the defendant's ſhewing them © 'That $4) platneif 


er had. aftvally received. the, money r Ra on 
&«. former 2 againſt the e oe Wo | 


Argh 2 


re c l $506 00450 
| Let the Mate delivered (the Derma, 


(1 Black, Rep, 


"Price eat Neal. 
* was a eee the ſitting 8 at Cuilu. 
hull err b ere term 1762, before Lord . Meld. 


Neal ; wherein Price declares; that the defendant Edward 
Neal was indebted to him in 804. for money had and received 
% r d NI TON W 


* 
5 1 | 8 | 
F | 


| or eived it, when he would: but” he chooſes to lie 8 til he 


. Gow ˙ w Bj OY OW. 


It was an action upon the caſe brought by Price rainſt 


1 — — 4 — 3 —_— ad" bc 


2523 mg ofe: ls, TY 7 The 155 1 
eg Was pleaded; and iflue joined. thereon. ob Red 


1 proved at the trial, that a bill was drawn 29 follows— 


« 2 fer, 5 1760. Sir, fix weeks after date 2 


KNogers Nuding or order Sage pounds, value re- 
ce * for Thomas Poughfor; as viſed by, Sir, your 
« humble ſervant Berjamin Sutton. Lo Mr. Jahn Price in 
« Buſb-lane, Cannon-fereet, - London; indorſed R. Ruding,, 
% Antony. Topham, Hammond and Laroche. Received the 
« contents, Jo Matſen and ſon : witneſs Edward Neal.” . 


That this bill was indorſed to the defendant for A VALUABLE 
CONSIDERATION Y: and notice of the bill left at the plaintiff's 
houſe, on the day it became due. Whereupon the plaintiff 
ſent his ſervant to call on the defendant, to pay. him: the ſaid 
ſum of 401. and take hd the ene bill: which was done ac- 
cordingly. Ae. ep 3 | | 


That Le! bill was drawn as "mots 13 iſt, 
« February 1761, Sir, ſix weeks after date pay Mr. — 
« Ruding or order forty pounds, value received, for Mr. 
«& Thomas Ploughfor 3 as adviſed by, Sir, your humble ſer - 
« vant Benjamin Sutton. To Mr. Jahn Price in B Us 
„ Cannon-ftreet, London.” That this bill was 3 

; « R. Ruding, Thomas Watſon and ſon. Witneſs for 2 
« Right and Co.“ That e plaintif accepted this bill, by 
writing on it, * accepted John n Price :” and that the plaintiff * 
wrote on the back of it Mefſieurs Freame 2 Anale 
60 Pray pay forty pounds for John Price." - 464 £15. e 


That this bill being 2 accepted Was 24 to 1. Heer 
for a VALUABLE. conſideration, and left at his bankers for p 
ment; and was paid by order F the Plointif, and: ing wi 


| Beth theſe bills ber FORGED ws one Lee, e has been 
| ſince hanged for forgery. 5 ib d 


The defendant Na! ated INNOCENTLY. wt 5 . Ss 
without the leaſt privity or ſuſpicion of the ſaid forgeries-or 
of either of them; and paid the WHOLE ualus of theſe bills. ' 


The j jury found a verdict for the plaintiff; and aſſeſſed * 
mages 80/. and coſts 4os. ſubject to the opinion of me | 
court upon this queſtion 


| © Whether the plaintiff, uader the, ane of this: 
4 caſe, can recover back, from the defendant, the: money he 
* paid on the ſaid bills, or either of them,” 


— Ic 


1 


Michaelmas Term . Jeo. 


© Mr. Stowe, for the plaintiff, argued that le 0 . 10 . 
La) cover back the money, in this action; as it was paid by him 
Frier v., by MISTAKE only, on ſuppoſition © That theſe were true ge-. 
Narr. „ nuine bills; and a e could never recover it againſt the 
dratuer, becauls in fact no drawer OY nor. "OD the 
forger, becauſe he 1 is hanged. „ M6 e 


| He ben! that in a caſe at Guild-hall, of b Jenge v. Faule 

et ab. (an action by an indorſee of a bill of exchange brought 
h the acceptor,) Lord Raymond would not admit the de- 
fendants to prove it a forged bill, by calling perſons acquaint- 
ed with the hand of the drawer, to ſwear © That they be- 
« /ieved it not to be ſo: and he even ſtrongly in 1 
« That actual proof of forgery would not excuſe the de- 
. fendants againſt their own acceptance, which had given 
* * the bill a credit to the indorſee.” | We wo 


* 1 2 
E } 3 


But be en, that in the e now . the court, 11 
forgery of the bill does not reſt in belief and opinion only; 
oe has been aftually proved, and the forger « executed for i it. 2 


Thus it ſtands even upon the accepted bill. But the plain- 
tiff's caſe is much ſtronger upon the other bill which was not 
22 It is not ſtated, That that bill was accepted ore 
cc it evas negotiated . on che contrary, the conſideration for it 
was paid by the defendant, before the plainti if . it, Sa, 
that the defendant took it upon the credit of the, indor/ers, . 
not upon the credit of the plaintiff + and therefore the reaſon, 
upon which Lord Raymond grounds his inclination to be of. 
opinion © That actual proof of N would = no OI | 
will not hold here. | Wot 2, 


Mr. 2 ates, for the Ant c that the plaintiff 
was not intitled to recover back this PO from the. defen=, 
| dant. Do | 
He denied i it to be a EAN b ties; and inſiſted that 
it was rather owing to the hy zgence of the plaintiff; who 
ſhould have inquired and ſatisfied himſelf Whether the bill 
« was really drawn upon him by Sutton, or not? Here is 
no fraud in the defendant 3 who is ſtated “To have acted in- 
« nocently and bona fide, without the leaſt privity or ſuſpicion 
& i the forgery; and to have paid the woo yalue for the 
« hills,” © 


Lord MaxnsFiELD ſtopt him from ths on; org 
that this was one of thoſe caſes that could never Pe made 


plainer by argument. 
t 
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1 ds the caſe, for money had n il 
to the plaintiff's uſe; In which action, the plaintiff can nat 
recover the money, unleſs it be ag nig, conſcience in the de- | 
fendant, to retain it: and e en 1 an | 
* feel. ackion. 


But it can never pu! LY 3 in 8 defen- 
dant, to retain this money, when he has once received it upon 
a bill of exchange indorſed to him for a fair and valuable con- 
ſideration, which he had hone fede le without the leaſt 1 


8 ee any e 7 2 e 


- Here was no fraud; no wrang. It was = upon 

the plaintiff, to ſatisfied, « That the bill drawn upon bim 
wat the drawer's hand,” before he accepted or paid it: but 
it v was not incumbent upon the defendant, . to inquire into it. 
Here was notice given by the defendant to th2 plaintiff of a 
bill drawn upon him: and he ſends his ſervant to pay it and 
take it up. The other bill, he actually accepts: 15 ter which 
acceptance, the defendant innocently and bone ide diſcounts it. 
The plaintiff lies by, for a conſiderable time after he has paid 
theſe bills; and Zhen found out That they were forged:“ 

and the forger comes to be hanged. He made no objection 
to them, at the time of paying them.  Whatever-negle& | 
there was, was on his ſide. The defendant had actual en- 
couragement from the plaintiff Himſelf, for negotiating the 
ſecond bill, from the plaintiffs having without any feruple or 
bzſitation paid the firlt : and he paid the whole value, Ben 
Ide. It is a misfortune which has happened without the de- 
fendant s fault or neglect. J there was no neglect in the 
phintiff, yet there is no reaſon to throw off the loſs from one, 
innocent man upon another innocent man: but, in this caſe, 
there was any fault or negligence in any one, it certajnly * 
inthe lin, and not in the e. 4 75 | 


i hg 10 5th ts enting oF 
Roxx — That the p9/0: be delirered 
to the DEFENDANT» Fs 


Tror, gui tam, Kc. verſus Welch. 1 61 Dick Rep. 
392. . 
Tis was an action of debt, brought by a. cuſtom- |-7yeqqay 23 
houſe officer, upon an act of parliament of 26 G. 2. Nov. 1763. 
Limitation of 


ation to one month in ſtat. 26 C. 2, e. 21. for prohibited good; muſt be ter demnation, 
eee N 2 75 e 


c 21. 
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enacts, that if any ke ſound wnſtaked, they thall be for fe 


jeſty's advocate in Scatlani, or in 
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e. 21. for a penalty of 2007: for having wrought 


Michaelmas Term 3 Ge. J BR; | 
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This act of parliament was made | 
1 | | 


manufacture of this kingdom, and for ſecuring the duties 
upon velvets, wrought ſilks c. The firſt ſection directs 
all velvets, wrought filks &:, to be ale. The third ſection 
and may be /eized by any officer of the cuſtoms; and thall, 
after condemnation, be publickly ſold to the beſt bidder; and 
one moiety of the produce fhall be to the uſe of his majeſty, 


and the other moiety to the officer who fhall ſeize. the ſame: 


and the par/or in <whoſe pr//effion thie goods ſo ſeized ate found, 
ſhall for every ſuch offence forfe:t 2007, The "ſeth ſection 
directs, that all pecuniary perialties impoſed by this act, ſhall 
be ſued for, in any court of record at Weftminfter,” or im the- 


court of Exchequer at Edinburgb, reſpectively, by ackion c, 


in the name of his majeſty's eye eee or of his ma- 
the name of ſome officer of 
the cuſtoms + and one moiety of every fuch penalty ſhallbe to 


dis majeſty, and the other moiety to the officer of the enſfoms 


who ſhall inform and proſecute. Then comes a pROVISO, in 
the ſeventh ſection, "That if any officer of the cuſtoms ſhall 


* neglef or refuſe, for the ſpace-of one month, to PROSECUTE | 


* EFFECT any perſon or perſons for any pectin iary 
« or firftiture by this act inflifted upon offenders againk 


« the ſame, then it ſhall be lawful for any | eerie pers - 


“ ſons whomſoever to ſue fot,” profecute, an yer the 
c reſpective ' pecuniary penalties and forfeitures by this act 
« inflicted, in like manner as is therein before directed with 
« regard to the officers of the cuſtoms: and one moitty of 
* the faid reſpective forfeitures, when recovered, ſhall, in 
«* ſuch caſe, go and be applied to the uſe of his majeſty his 
« heirs and ſucceſſors; and the other moiety, to the perſon 
« or perſons who ſhall ſue or proſecute for the ſame reſpec- 


© tively,” 


The defendant in the preſerit action pleaded a RECOVERY of 
the ſame penalty, in a former action brought againſt him for 
it, by another perſon 3 and payment of it to that other perſon 


| purſuant to the ſaid recovery: and he ſets forth the. particu- 
lars of the faid recovery. He alſo ſtated, in his plea, the act 
of parliament abovementioned; and alledges That the cuſ- 
; «itom-houſe officer did not bring his attion within a month 
MWMer the SEIZURE :“ whereupon, tlie other perſon brought 
rn | his action, 5 and recovered, 28 aforeſaid. 48 07 er enn 


. The plaintiff in the preſent a dien replies (protefiands that 
the judgment pleaded by the defendant was obtained by * 
2 : ce 


S. - 


pry &t RVWyewr os ag 


— 303 RR ; | 5 1359 {7 


« That he, the now plaintiff, did, within one month 1 7 702. 
< the CONDEMNATION of the goods ſeized, bring his action 

* againſt the defendant, and proſecuted it to elſect: and he We 5 
alledges, that the ſeizure was made on the 2d of May; that Eren. 
His information in the exchequer was filed on the 22d of Moy, ge 

and that the condemnation was on the 3d of November. 


Jo this replication the defendant demurred: and the plain | 


tiff joined i in demurrer. 14 


Mr. Faller, for the . argued chat the dent 
houſe officer ought to have brought his action within the ſpace 
of one month. from the sE1zURE of the goods. The proſe- 
cution for the pecuniary penalty is not tied up to the time of the 
i condemnation : Reman relies 4a: the-Gnes of ayes, - 


Mx. Yates, contra, for the plaintif, argued that the mean- 
ing of the act of parliament on “ That if the cuſtom-houſe 
officer ſhall neglect or refuſe, for a month after the con- 

* demnation, it may then be law ful for any other perſon to 

« do it.” He has attached the intereſt in himſelf, by exhibiz= _ 
ing the information. He can't be faid to have neg/eFed or 
refuſed to proſecute to effect: for, he has /zized the goods; 
þe has proceeded in rem, (which attaches the right of action 

n himz) and he now proſecutes for the penalty, 


„ Con r were clearly and . of opinion 
with Mr. Yates. They held that the cuſtom-houſe officer had 
| uſed due diligence; and that the right of action attached in him, 
by his ſeizure, exhibiting an information, and proceeding io : 
congemnation : and OTOL they gave an + unanimous | +4 Mr. J. Foſ- 
| JUDGMENT for the Aer ter was not 


0 preſent. 
er verſus Heydon. | |. (x Black. Rep. 
| +. 351404+-S.C.) 
_ E dftndaut Qbod convicted of * bribery at an elec- 
tion for members to Parliament. | Ek pl 


And becauſe the time limited for bringing the qui tam ace p. 5 2040 
tion will expire in March next, the matter was adjourned ti 
the firſt day of next after term: and Heydon entered into 2 755 
is o recognizance any, in one hundred pounds, (which members to 


was not at all oppoſed by the proſecutor's pi „ apy (ee 6 pens 


Pear here again at that time. 1 
R journed from 

This was 8. P. with PRE Pits, and Rex v. Mead, ante paris; 3 
133 5. 59. Pa. 22d April 1763. cauſe the time 


for ſuing expir- 
ed in the intermediate month of March. 


&-: | | | Hunt 
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Sci. fa. againſt 


Hail, 
ſued Foun 9 a 


Ca. $a. return : 


ed, though not 
negularly filed, 
and ſhort notice 
10 the bail is 
ammaterial. 


rang ** 


| Hunt verſur Gas” 


N E Coun unanimoul agreed, that i was . 
and neceſſary to adhere ridly to the eſtabliſhed rules 


of the court relating to the time and Gs * bai's See 
Wenn ; ED OD note oe HA 


The two points chief diſputed | in the aan e 
the fling the return of iy Ca. Sa. againſt the principgh and 
the actual ſurrender of che ptinciget within the ne: 40 


j 5 


8885 Tur Courr voi dered the Ce. 85. in che N- 
eiĩpal as little more than matter of form; and chiefly intended 


to intimate to the bail, in «vhat ſpecies of execution the plaintiff 


determined to proceed: and as the leaving it in the ſheriff's 


office was a notice to the bail, „That the plaintiff would 
« proceed againſt the perſon of the defendant,” it was incum- 


bent upon the bail to ſearch Whether any Ca. Sa. was left 


in the office; and that the court would not enter into an ex- 


amination by affidavit, Whether the Ca. Sa. was actually 


« returned, or ſuch return actually filed, BErokx the iſſuing 
« of the Fire facias againſt the bail;“ and the rather, becauſe 
if the bail had pleaded to the ſcire facias, «That no Ca. 8a. 
« was returned and filed befere the teſte of the ſcire facias, 


« ſuch return might have been filed at ANY time OY Put 


« ting in a IP? to ſuch plea. | 


As tothe time and \ manner of SURRENDERING—thoy held 
that a'ſurrender at about haif an hour after eleven at night 


on the laſt day, (which was the laſt day of the term,) without 


an actual bringing the defendant into court, (which was then 
riſen,) or before a judge (none being acceſſible at that late 


our, ) in order to have an exoncretur entered upon the bail- 


piece, was not ſufficient; though it was ſo late at night as to 


render the doing this impracticable; and though the defen- 


dant was actually delivered to a judge's tip-ſtaff, and even 


lodged in the king's bench priſon, that very night; which the 


bail ſwore was the utmoſt that zhe very late notice they received 


from the ſheriff of the Ca. Sa. (which was returned © wo fe 
* "I gave wins Aatacraa aac 1 | 


Their RULE to ſhewcauſe why the proceedings againſt 
them ſhould not be ſtayed, and an exoneretur en- 

tered on * e Dc, . bischen 9 

. * 


a . 
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EY OT Ct 


' coſts; for, the court would not meddle with the 
' ſufficiency of the time for ſurrendering the prin- 
_ Cipalz becauſe a ſcire feci had been duly returned by 


the proper officer... 


| . 5 5 ; . £ I : 2 a + 5 +4 | 1 
Wilſon vers Ducket. , 


7 HIS was an action upon a policy of inſurance on a 
ſhip; with a count of a general indebitatus afſumpſit 
for money had and received to the plaintiff's. uſe; and da- 
mages were laid at 9 e ont Way 


The trial was had under a decree of the court of chancery, 
where the now defendant, the inſurer, being there complain- 
ant, had offered to pay back the premium, which was 10 J. 


No money was, in the preſent caſe, paid into court; though 
the uſual courſe in theſe caſes is for the 'defendant, the in- 
ſurer, to bring the premium into court. 


The jury found a verdict for the plaintif, for the ten 
unds PREMIUM, on the count for money had and received 


to his uſe; although they were of opinion againſt the policy, 
upon the foot of fraud; and found againſt it, as being au- 


dulent, (In fact, the firſt under-writer was only a decoy- 
duck, to induce other perſons to underwrite the policy ; and 


1 
HuxT vu Coxs, | 


Zaturday, 277 
Nov. 1762. 
What part of a 
premium muſt 
be rerurned, if 
a policy of in- 
ſurance be given 
up and cancel. 
led, diſcuſſed, 
but not deter- 
mined, 


it had been previouſly agreed between the inſured and him, 


That he /bould not be bound by his ſigning the policy“ which 
this court conſidered as a fraud, and therefore that the jury 
had given a right verdict in finding the policy fraudulent.) - 


| | 4 hn# <q 
By concurrence of Lord Mansfield, (before whom it was 
tried,) and of the counſel on both ſides, it was agreed to 
bring this queſtion before the court, « Whether, upon a | 


« policy of inſurance being found fraudulent, the pREMIOM 


* ſhould be returned to the plaintiff the inſured, or retained - 


by the defendant the inſurer.” 


The method taken was by the defendant's counſel moving 
(on Monday the 22d inſtant) for a rule to ſhew cauſe why the 
judgment ſhould not be enter2d up for the defendant ; and the 
court's making a rule to ſhew cauſe, 5 


Mr. Harvey, for che plaintiff, now ſhewed cauſe. He ar- 
gued that this contract was to be looked upon as voip aB 


rio. Therefore no riſque 2vas run by the defendant; and 


conſequently, he had no right to retain the premium. 


1 
: * 
* ; — 
pre o 
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| Duckzr. 
„v. Pace. in equity, of * Wittingham v. e and + os C v. 
„ Scandret are n in rent. DRY 1 . 7 
20. where : Sd 
4 * 11 1 nt policy 2 = to be celivered up 3 and * r repaid; r 
Leducting thereout their co The like 8 to vered 298 
. to be paid and towed out of! a * 


Mx. Cd and Mr: Later; for the Ana, nes | 


a caſe of Rucker v. Hollingbury before the maſter of the' moms 


who was of opinion contrary to Mr. e e 


But Lord MansrierD ſaid that chere muſt be — 
— in reciting this laſt caſe before the maſter of the 
rolls: for, the practice of the court of chANcRERT is certainly 


agreeable to Mr. Harvey's caſes. But what he wanted to 


know. was, „Whether there was any comMon-law deter- 
i mination to the ſame effect: n it did not appear 


| that there was.] 


Monday 209 
Nov. 1762. 


Where it ap- 
peared that the 
perſon confined 
was a lunatic, 
and not fit to 
be produced in 
court, and that 
the relations 
were applying 
for a commiſ- 
fion of lunacy, 


- the court there- 


fore enlarged 
the time for 


: ſent caſe. f 


2 | Whereupon Lord Mende fag, it REP what 
muſt be done in his caſe: for, he looked upon the offer made 
by the complainant's bill in equity, to be the /ame thing as if 
the money had been ACTUALLY 7 inito res.” in « Ute 2275 


ae n made, a ths 0 gun 
for the plaintiF be vacated; and that a ns) 1 


entered. for the DE FENDANT-. 


Rex ene. William Clarke. 


N habeas \ V having iſſued, on- Bride ud, Meddel 
to Mr, Clarke who was the vate mad- 
houſe at Claten, commanding him to * 5 the body of 
Mrs. Aune Hunt, who was kept confined-in his houſe 3 | 


Mr. Sole der Comma now moved to e the writ 3 at 


the ſame time offering an affidavit from Dr. Monro, import - 


ing © That about nine months ago he was applied to, by 


« Mrs. Threlkeld, Mrs: Hunt's daughter, for bis advice and | 


Mrs. Hunt, as a perſon diſordered in 


« aſſiſtance con 


making areturn « her ſenſes;. and that thereupon he ER. 1 


to an hab. corpe | 
directed to the ee a , private mad houſes | 5 ? he 


; | 7 ann Iron this head, tha hav been 
1 Judi cially determined; But in caſes like this, equity and 
common law courts have concurrent juriſdiction; and muſt 
determine alike, upon like circu oi and the two. caſes 


en 


Wlichselmas Ty 0 R 
CI FT a private 


G6. eee and is accuſtomed to have the care of, fuck un-. © 
ons 4 fo goa the is, bee ene 


| « ** L 3 3 LER 


te a COMMISSION, OF LUNACY wi 2 iſſued againſt the 
a d Anne Hunt; and that the deen d 

&© no other account but becauſe of the late minority of 4 
* Bowen, the grand-daughter and one of the next a kin of 


t the faid Hume Hunt; which ſaid Anne. Bowen is now come 


* af "ages as the doctor hath been informed and believes,” - 6 


Baur Lord Mansrtrt p propoſed to put this matter 
into anche methed; via. to uſe this affidavit of Dr. Monre's 


affidavit adds, “ That he is informed and verily believes that 


094 1 | 


2 xx v. 
w. . 


as a reaſon for enlarging the time to return the writ, inſtead of | 


| NIE fling the return at preſent, 


| Accordingly, 1 Mr. Solicitor took back the writ and; raum: 


and 


Tux Covnr cenlärged che time for TY the return 


till the next term, being perfectly well ſatisfied by the affi- 
davit of Dr. Monro, ub Mrs. Hunt was not in a condition 


fit to be taken out of the care and cuſtody of thoſe. to whom 
her perſon was intruſted, and who were upon the point of 
obtaining a proper legal authority. for what they were doing; 


which, however intended for her benefit and advantage, Had 
not yet obtained that ſtrict legal. s which 9 oy | 


5 ELL: 
| 2 


r. Serjeant 1/4, ab who had . 1 5 


2 came afterwards into court, and deſired a rule for 
liberty to have acceſs to and inſpection of Mrs. Hunt, in 
order to ſee that ſhe was properly treated. But as he could 
not make out, that his application was made on behalf of any 
perſon. who had the leaſt ee to demapd this, the court 
1 his ne ONE | | 


Fiſher verſus Palin, 


' | 


6 p 0 N 1 cauſe by the plaintiff's counſel, © Why y, 8 BY thing 


upon DELIVERING 70 the plaintiff the ſeveral goods 


W. III. 


demanded in 
trover may, in 
ſome caſes, be 


brought into n, or — to plaintiff, and 1 _ to time of motion, 


«T; 8 N 2 
a + © x ; 
F ö G K 


4 tset is sed an . 
* +xover) was brought, and paying hii his” coſts to the 
« diy of making the motion, Further proeeedings ſhould not 
- be ſtayed” (which rule to ſhew cauſe! had been obthinel 
| 4 | we gr made e counſel for the deſendantz) it 
wa urge on the plaintiff, that this is, in effect; 
75 M11 e e and it was cnʒar/ 
5 © co dhe vole of the Curt, in action e Twens, to bin 
30 court the thing demanded, (excepting the ſingle caſe i 

trover for monies numbered;) and that the reàſon which has 

Been often given for it is; © That this court dv not Beep @ woarts 

& 1 and a caſe was > Tikes oor ghoter oem nba, 

® Harding v. in 2 gold watch was denied. 


97 0.2. BR, » Arche court denied it inthe proſearente; at 
the ruſe: but it was not upon that general principle that they 
denied it, but upon the circumfantes of the cafe; ſuch as the 
complicated quantity of the goods demamded and tlie uncer 
tainty of their remaining of the ſame value as ae weſe when | 

taken; and ſome other like circumſtances, For 


| Lord MansrttLD md Mr. Juſtice Wins — 5 con- 
i | curred in the following diſtinckion, . That where-trover is 
ec brought for a ſpeci the chattel, of an aſcertained quantity and 
| « quality, and unattended with any circumſtances that can 
e enhance the damages above the real value, but that it's 
te real ani aſcertained value muſt be the ſole meaſure of the d. 
ec mages, there the ſpecific thing demanded May be brought 
& into court 3 (and Mr. Juſtice Wilmot aid; this was the 
1 more reaſonable, as this action of trover comes in the place 
ec of the old action of detinue:) where there is ati uncertuin. 
« fy either as to the quantity or quality of the thing demand- 
tc ed, or that there is any tort accompanying it that may en- 
& hance the damages above the real value of the thing, and 
&« there is no rule whereby to 2 the additional value, 
& there it ſhall nor be brought in.“ Lord Mangel ſaid, i 
is pity that a falſe conceit ſhould, in judicature, be repeated 

s ah aH. e The court does not keep a uebi, 
len? What has a warchoufe to do with ordering 
the thing to be delivered to the plaintiff ? Money paid into 
court is payment to the plaintiff, The req/or and! /þ# 
caſes make law; not the lerier of particular p 
trover for money numbered, or in a bagg, the court have 
ordered it to be brought in: yet the. jury ma 22 —_ in 
r they may allow intereſt, Gals he 


394 FTE I 2 
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255 


etnains,: 5 © Jury may. give mages 
for the delentian. M ne e i emen 


3 


S ont 1 A 0 075 HED THO Jiof 4515437 k% 
I remember its being 4 twice cee in chinigs et 
ſmall value. It ought to be done, to prevent vexatious li- 
Ugation; Which a plaintiff may y be tempted to purſue, when 
in dl cents he fre of coltr Ir . 
bauſe it is the /þ 5fic relic” loa | 


| Troughtto be 485 Beatz at {the und, What ok i * 
remains in the ſame c there generally a rule * 
* deliver it. „ 7 fit 1 

. je 
vel with the te 1 

7 ˙ OT-onoat:: ol] 

Tim bu of 4 ee Hues ei, id Sa 
0 e and ee net were refufed to 


1 Qt 241 1 * 
4 q 1 — 15 
4 


But, a8 I think * Bach motions PER: ea to be IY 
0 fuſed or hone] Le courſe,” they muſt depend u n their 
own circumflancess injury is done the plaintif, "it the 
court ſhould think “ He ought not to proceed for damages 
© beyond the ſpecific thing; becauſe he may „ill * 


4 at the peril of cr and fo he ought, Teak 
Bos, aer ness heroes trad i 
* changed. 
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Ty Pee & 00 Mr: Tauer ſhewed cauſe wh & arter foſfions 

an order of 88851085 ſhould not be quaſhed. It was e . 
an ondet' ORIGINALLY! made at the — for the bur- 4 1 ore E 
tough. of Portſmouth; and purported to be an order made der forlate 
upon the appeal of the preſent overſeers of the poor of the 2 
pariſh of 97 — directing their . predecefiors- the. Late Wies ds oleh 
drerſeers to pay over to the appellants, the preſent overſcers, ſors. 
he balance of their accounts; which accounts were ſettled | 
"nd ilznced by the ſaid order of $88510ns. 


K 2 | | To 


RA 


— 4B. 


To this order, four exceptions had been taken z the feſt | 
of which was a material one: the three others were "Might 
and not neceſſary to be here ſpecified, becauſe" ther Hurt 
quaſhed the order „ wn Wh dy: eee we "taking 
wv eee ee, F 5% that 5 


N . "x 


„ > 


4 
+ 
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The firſt exception was. on $DR3eDICTION; of by 
$10Ns, to make an order upon late overſeers to pay. over mo- 
nies to their ſucceſſors, by way of eriginal order, in the firf 
inſtance z w1THOUT any previous application having been 

en N to the ——_ * 43 Hu. 


9 2.5 


* 
It was . in FG of this EXC 1 that all bor 
dinate juriſdictions muſt ſhew © That they have juriſdifion of 
« 2 they take upon — But here 5 
has been no previous application to two juſtices, or any appeal 1 
to the ſeſſions from any "ror hav th and the ſeſſions can 4 
not 2 it up Fn, nor ny e _— 2 


ee e eee 3 a 
ed in the caſe of Rex v. Bartlett et al.” . 1 10 AY 
and overſcers of Brackley St. 1 8 Ty. 7. 8 6. 2. . R 


T * Strange 983. 


2 bo ferns 3 bit wa upd wk ited fer times, ok 
and by the beach. | 5 21 * 


The e l objeklion 1 whe Segedt and 
Mr. Yates, was, That the preſent order was not made upon 
the ſtatute of 43 Eliz. (as that of Rex v. Bartlett was 3) but 
upon 17 G. 2. c. 38. f 4. which gives an appeal to the nert 
general or quarter ſeſſions of the peace, to Any perſon or | 
“ perſons who ſhall find him, her or themſelves ee a 
« any rate or aſſeſſment made for the relief of the poor, or x 
« ſhall have any material objection to any perſon or perſons 
cc being put on or left out of ſuch rate or aſſeſſment, or to 
é the ſum charged on any perſon or perſons therein; on 
. Which is the ce ſhall have material objeftion to ſuch -account as 7 aforeſaid, 
i ny 7 
account of the 44 or amy part thereof; or ſhall find him, her or themſelves 
1 52 ieved by ANY NEGLECT, act or ching done OR OMIT- 
0 TED by the church-wardens ee Wk pn 
. 4 any of his majeſty”s juſtices of the peace. ö 


The reply made by Mr. Solicitor General who had takes 
this exception) Was, that the Rate: af 17 G. 2. 3 
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And of this opinion was Tun CounTy, who fald that this 
in this reſpect, but had 
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worthy report, 
determined this 
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Feb. 17 763. 


Bankrupt exe - 


cutor pleading 
falſe plea, after 
commiſhon, 


liable to coſts. 
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EMOR ANDUM=—There was but one Sag caſe 

determined within this term, that ſeemed worthy | of 

being reported: though ſome few caſes were under the con- 

ſideration of the Court, which afterwards received their de- 

termination, 'and will follow in their courſe ; ee 
the 9 rod 15 4 5 e e Bloch 4 


+ 2 N Fa 
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8 42 2 rally: a ; 7 
* , Py A S — os Fob dh 3. deb abs Kod r 9 


goods; becauſe he had given up his all under the co 
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8 Widow, and 8 Executor, 


1 e Jemmet, Executor. R 


* ſhewing cauſe againſt ſetting aſide a feri facias, and 
| Pug bak to the deferens the eee dee 
it El hk that the defendant was a BANKRUPT, againſt 
whom a commiſſion had iſſued, and who had afterwards obs 
tained his CERTIFICATE ; and that the preſent action was 


it kim as exerntor, upon abomt-entered-imoby | 


the defendant's teſtator; and the defendant had, between 
the time of the iſſuing of the commiſſion and the time of 
obtaining his certificate, pleaded a FALSE PLEA (viz, © That 
« he had no aſſets,” where in fact he had ſome aſſets in his 
hands,) which was found againſt him; and thereupon the 
plaintiffs had judgment de bonis teftatoris fi (Fc, and againſt 
the defendant himſelf, de bonit prapriit Jer the cooTh. 


Mr, Solicitor General, on behalf of the PE IP FN; ur 
that by virtue of the bankrupt act of 5 G. 2. c. 30. The 
defendant was net liable to the execution as to his ny 


of Pakrapeeys and ſtood pucharkrn by the certificate 1 
4 


F Lo. 


erer 


EO ilary Term 3 Geo, 3. B, R. 5 

an demands which might have been made l 1763, 

effects under the. commiſſion: and he alledged, that theſe | 
coſts having ariſen from the neceſſity he was under of ſtaving Howans cat gti „ 


— — ö Net Fett. 


* * 


wy, 


But por Cur'—The pleading 3 2 Aiko fe uns his own aQ, 
and his o__ " : and the judgment and execution de honis 
propriis, for was ſingly owing to this his Falſe plea ; 
which was tene to te i iſſuing of "the commilſion, | ; 
Confequetitly, it could not haye been proved under the com- | 
— — therefore can not be diſcharged by my certifi- 
pate, 
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Wedneſday, 
20 April 1763. 
Principal and 
dere due on 
bonds conditions 
ed for payment 
of monjes b 
inſtalments, 
may be paid in - 
do court, 


® This word 

« ſuch” refers 
to the preceding 
clauſe, which 
mentions any 
4% bond which 

4 hath a condie 
<< tion or defra - 
4% zance to 

«« make void 
«« the ſame 

4 upon pays 
tc ment of a 

46 jeſſer ſum at 
4 a day or place 
«6 certain.“ ; 


(3 * 


nafous verſus Rybot. . 
R. Eliab Harvey and Mr. Thurlow, on the part of 


en obtained by the defendant in this action (which was 
debt on bond, ] for the plaintiff to Thew cauſe why it Ahquld 
not be referred to Mr. Owens, to conpute what. is due to the 

n e +4 0 ins ww wt » CSE RUE OED EP IT EIT 
plaintiff, of the ſeveral INSTALMENTS ſtipulated by” s ticles 6 
agreement bearing date on or about the 26tH day of Fanua 


1758, and made in defeazance of the bond whereupon this ac- - 


tion is brought; and why upon payment of what ſhall appear 
to be due, with intereſt for the INSTALMENT unpaid, toge - 
ther with the plaintiffs c to be taxed by Mr, 173 all 
further proceedings in this action ſhould not be fayed, 


This rule was obtained upon the a6 © liament of 4, 
5 Ann. c. 16. { 13. whereby it 18 aden, er if af any 
« time pending an action upon any & ſuch bond with a penal 
ce ty, the defendant ſhall bring into the court where the ac- 


ec tion ſhall be depending, ALL the principal money and inter 


ct due on ſuch bond, and alſo all ſuch fs as have been ex. 
« pended in any ſuit or ſuits in law or equity upon ſuch 
« bond; the ſaid money ſo brought in ſhall be deemed and 
« taken to be in full ſatisfaion and diſcharge of the ſaid bond; 
« and the court ſhall and may give judgment to diſcharge 


4 every ſuch defendant of and from the ſame accordingly.” 


The fact of the preſent caſe was, that the bond upon which 
this action was brought was a bond conditioned for payment of 
a groſs ſum of money abſolutely at a day certain (in April 1759: 


but no mention was therein page of paying the money by in- 


ftalments | 


the plaintiff ſhewed. cauſe againſt a rule which had 


I 9 


2 S R.S A 528 


. 
—_ das Dq£=O * * 


e AA 


which original * h 
But 45 
; cr Sd; Her Py Res os 5 1 Abe ove en : 
* Afterward: on heath of Januar 1758, the partice camp 
dude. agreement, and entered into artiales dated on 
that day. 3 by Which articles it is agreed between the ſaid 
plaintiff and/defendant, © That the money ſhall be paid by 
« INSTALMENTS”; four of which inſtalments were fixed to 


Midſummer 1749, i Midfummer. 1560, - Midſummer. 1761p90d | 


 Midfummer 154 3 and the las. cee 1769. ES 


* theſe articles is 8 2 Düpnasaen to che — of 
ay: ory caſa the ſum mentioned in che condi- 
| eof to be payable in grſi at the certain day therein 
rv ſhould be paid by 1NSTALMENTS. upon the particular 
days fpecified--in' this defeazance: PROVIDED that the ſaid 
— agreed to be taken by inſtalments ſhould be - pundFual 
and regularly paid by the defendant at and upon che 


very dh 
ſpecified, in the defeazance for making, the elpeclwe pay- 


ments; and that the defendant ſhould live till all the ſaid 
dae paſt. 8 


E aa ee eee 


19 59 and, 1560, and part of the inſtalment due at Miaſimmer 
1761 but tatally neglettad to; pay that Which. became due at 
Midſuminer, 19a, or even any. part of it.: Rt Miabuelmas 
1764, ( ſubſequent to the laſt mentioned inſtalment] the defen- 
dant paid to the plaintiff, and the plaintiff xeceixed of him 
the auhole intergſt then due upon the whole debt up to that 
time; including 1NTEREST for the ſum payable at the prece 
ding —— as oil. een, all the ne e 


: As 1 wer "7 4. + 7 vg 9 72 756 ' 


— i e of: this rule | 


W 


| ill. That che Sar ig „ a. hong, conditioned. for payment of 


money BY INSTALMENTS is nat within this act of parliament. 


For, it is conſined to cn and ordinary bonds conditioned 


for payment of a leſſer ſum at a day certain; and does net 
extend to ſuch as ate conditioned or defeazanced upon pay- 
ment of the 
DIG che eh ou paſt : as is manifeſt by the direction 
* That the money — in ſhall be taken to be in full ſa- 


& tisfaion of the bond, and that the oourt ſhall give judgment 


to DISCHARGE the defendant the ſame? which would 
deſtroy all the plainti —— 427706 


ora Huy phil men; . 


ile, this ee __ gene 


money by inflalments 2. at leaſt, not till after al . - - 


OO RITRY — 10. * 
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paying c r an e : 
oh be le. 


IE” 
Kehoe 


rr arr ry 
"Gi preſent caſe is, would be within it 


— — tines the defcazance, was not made nor thought 


of at the lime when'the bond was executed; but is 2 i 


| fubſequont ranfation, at x future time, and in a 
| or infirument rene ng fir he bond, | gle 


81 


put taking apon thenſolyes to try a cas in equity, upon 
offidevit. ily, without bill, anſwer, interrogatory, or 17% Bf 
nation of witneſſes; hr, re re hes one 
— 3 — vi Cs agai alt « legal ale ac- 
225 omp e ieee. 
tony nid, . r e bond 
and penalty in full foree ar la; and the defendant 

has no claim to be relieved ; 


tained in-it, telatin to the — — 
— E poet ele cnt 
2 MF EF: 3773 


| —— They e e 3 
enter into che equitable eircumſtanees of the caſe, they would 
appear to be firongly on their client the fu fie.” 9 


21 
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Sir Bleche; Norton, > Selicitex-General; und Mt, Yate, 
contra, for the defendant, maintained the woes z . ar- 


4 —.— A bond genes or efrpmce for payment 

—— after any of SORE 

within the intention and purview of this act: ſaid 
v. 2 Stra. thatthere have been = eee doe eu or 
$14.) Alx any in particular,” e RL: 


adly. Ire being upon S nee 
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No" M. —— the caſe S 
the act; or, at leaſt, that 8 proviſo in the defeszance makes 
no difference : for, that proviſo © That the defeazance ſhould 
be void on Fuilurerof any of abe payments by inftulmcnt,” 


imports nothing more than what wan aye bean: W 
| though it had 1 been inſerted. ee 20 OL 9 21 1 8 
89818 „ ie ark 
[W446i a 3 # nens 
| But: gd be e Gi Yue ts Ker OE 
Ack EU es the 'wvbole money due upon failure a - 19 2dlt bos 5 10g 
of the payments by inſtalment : and it ber to him, chat 
i the whole turned: upon this, - Den Aid 21 b «HP 
12 tho ali 104% de Ang 57 1115 © o re 
This 28 of F cram 6 reforms i in * — 


ought to exerciſe, their um — to —— 
* ws 7 5 -and venſon of this parliamentary interpoſison, 
4 For the S of in 00 
caſes unt mentioned in the act. BO Lon See did. 
When a cauſe ns ſet dovrn to he heard upon and an- 


ner und he dll ges, get, lain, by t | 
are 


the court, only paid 2 
for the cafe of the — iſmiſſin his — bill, 
being difmiſſed f- Ar: «166A z but does not 
the caſe of diſmiſſion” Eng 6 that te ae 
2 defendant to more enpence and vexation, 

gs, reparation. Ibis courſe-continged in chance — 
ake Taq 22 e; eee e 


e che Mane — 
, which excepts obligations-with condition, 2225 a Sf 0c. % 
9 of law did not conſider | 
intent of a bond to be principal, — +. na 
a penalty ; T 


eu by prforming the . 


It 


* 2 : : 
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extraordin CE 
ane and the 

_ every. party to a hond «nder/ipod it in ibis ſenſe ; : the coun of 
law did not follow equity, but ſtill continued to do aq 

as of courſe ; and [Age e eee e e 


„ eee e ee ent. tage 262) t 


9 15 bats Crap 45 oe 


"The. act of parliament 9 that — es of alticy 
by wa way of ſecurity, the clear final juſtice _ the wo $7 


be attained in eee * 0 e fi nl 


75 * "oF fi it's 55 3 2112 n 1H 81 $5 6 N. 19% 7 Mg 


BE. G81 * IF 80 . 


4 3 p. 
i 1 1 am ee bear chat be 
* Les 3 Stra. been ſo determined,® _ zahn ood com bar d ee 


814. Dridges v. . It 
Williamſon, 2 G v. Somner, Hil. ne Court, in a e 
, caſe, where the fir 2 25 7475 Wg. e 957 21 
mer; and the cout, efitation, t | * e | 

- mal gra 01 £57153 i "in SIG, cine ef un eg e 


The defeazance being dated at 40h bee, dies 1 
ten on a diſtinct and ſeparate paper from the bond, makes no 
difference.” wart) x: 043 2 At er Amarin 4 Fra $5 I at; 7 


F 627403 902.15 14 22ugrg 16 $1: 


But what makes the difference, is this. "The bend heb 
conditioned for vlt d gvoſs ſum, then due, ee 
nee e is a. ſubſequent ag 


favor of ern eaſing him! x 


. 
othetwiſ — and defeazance to be void. 
conſequently, as the debtor has nat paid 3 
they are e eee ee ts 
231.190. & Fic Fenn fe 3 
There is a diſtinction in the-courtel chancery. 0 Thatif 

g Aer::cent. be reſerved for intereſt on a mo ey. ee 
* banditian, to accept four if pundFnally paid 3 this 3 
F- muſt: bedtridtly — ary and the —_— _ 
e relic in equity after payment is elap 

4 cauſe the 1 per cent. was to be abated upon a condition which 
« is not performed : but if 4 per cent. be reſerved, with an 

©: aSfeement\ that if the 4 be not punctually paid at the day, 
the maxtgagee ſhall pay five, that ſhall be conſidered as a 
g pemityndded; ene rs Ga IJ var in ſuch- caſe, 
relieve againiſt it 19 3(17 1 Ingt9 7 In * * e 
ech on d en 16 YITEG ily 65 | val 
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No dhe preſent eaſe is, in eee, within te 1 
4 dne diſtinction; for, it is a condition u. Theres & 
fore the debtor cannot have relief in a court” of equity; any gere- | 
more than he can have it at common law : but the creditor _ rer. , 
mam ue 2 n CO a | . | 
* Hon. ea $31 $5& 
As to the wavmnizale could, at the 8 be 83 
ive one. S the — 
tere (even upon the ſums payable inſtalment} is * 
ee eee ro th nya there- 
„ 2297 


n 5 pom ql gh tt Ya nd 2113 10 
11 6 Ain OE VID £63 
Unleſs . ae the whole” he cannot be 


relieved from the penalty. However, this e muſt certainly 
| Tae, ha being mo pra 10 make i Ade. 


. Juſtice WiLuor expreſaly concurred: nd +” ® Mr. Jubilee 


Foſter was not 
Mr. Juſtice Dame ms N ne Oe 8 8 82 
bie“ ol. 8 -# oe | | 


48 agen a Cosre 4 
0 be wy "7 the defendant to the de fang); 
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Ig * Fo 
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21 1 15 & AX ' (x Black. Rep. 
 Moncaſter oops Watſon etal, | $50) 


Friday, 22 
„ April 2763. 


"HIS was à caſe reſerved from the Northern cies JET An exemption 

in an action brought on 2, 3 E. 6. c. andmoduswhich 
againſt the occupiers of lands in 2. 1 uit 1 33 

Tales in the county of Northumberland; for taking away emptin thei - 


their corn and 220 without ſetting out the tithe, or r agreding on 2 


r it, | | hall not exempe 
the allotted 


| The ſubſtance of the caſe Nated was, that they claimed es 
to be ExEMPT from paying any tithe 4 all for theſe ITE 
upon the following 6 W 


That a private act of parliament was p paſſed in che Near 
1753, (26 G. 2. c. 46.) © For dividing —— 22 the 
« common called Felton Common in the porta of A 

* the county of Northumberland.” 


That the lands in queſtion had been, till the faid year 


1753. (when the faid ee common was ſo divided and inchabed) 
PART 


2s, 


"Wars etal”, 


22 tore 3 TY 


. - COMMON, w 
uſed tb, have. — for theie cattle evan and 6 
, 7121 . 9 FI . $2 VII 20 W Kod eG 
4-1. 94 gommns © 29% 24647 tet - 
8 as r 1 he fad 
act of parliament, allotted to the owner of Swardland' de- 
meſne: under Which faid allotment, the defendants occupy the 


| ſaid 90 ares, — nen ee 


ae # nnn! e 7 he rf 93-7 


©: That we 8c direfts. \ that the aac 8 
of the common) ſhall be — * — . to hom 
the reſpeQive diviſions are allotted, ſubject to the ſame 
charges and incumbrances as Fer own former [aids to which 
they are allotted and conſolidated, were before ſubject: and 
it is declared in the act itſelf, ( That. it be conſtrued bene 


oc ficially to che ſaid 3 owners to whom. e 


cc divifions'are allotted.” n. fer 255 5 


Thatthewntts, of „„ tithe 
of corn, grain or hay; having been always EXEMPT ftom 
the payment of tithe of corn and grain, in confideration of 
having always kept in repair the North end of Felton church; 


und 2 r n the e wh ws of 1 


a modus. 
The 3 ſtated upon the caſe, (and che only Ae 


then intended to be brought before this Tg Was 0 


e of the common, but now allotted to 


« Whether the occupiers of theſe go acres, at pareel 
owner Sroard- 


. land temeſne, are or are YO OO e 


enen n 


But the counſel, when ahey as 9 us nl 


queſtions, ws . 


xt; © Whether. Sardlend;demeſne vas ax 3 
te from the payment of tithe for conx“: (it was agreed to 
be exempt from tithe of hay, by che modur.) 


-2diye «© Whether the 90 ER common. = 
«© empted en tithe of corn am 


e THE coun” would. not enter lo . 50 


4 queſtion. ( Whether non-payment of tithes can be ſet up 


8 lay impropriator, as a preſumption — 2 


it was never intended by the parties, to be 
wich by the preſent action, moſt — 


. . F £ 4 
* 

N 8 2 : A 8 F 

ee och CCC age; of foto 7 3+ 
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Mr. Wallace, who. 3 contended 
that as the allotment was to bear all the burthens of the an- 
cienb eſtate to which it ug new amexed; it ought chrrefore 

to enjoy all the priv of it: and as this aneient eſtate was 
enge From ti | ker ths: al; Ys pt oy ann 


_ And he reid very mark. pon. caſe. in \thie count 
of chans , determined by Lord Hardwicke on 1 Sth Fuly 
1748 Niels the cd , L N. the name of it was: 
wel! v. Terry.  Stickwwell was rector of the pariih, and filed 
his bill againſt the occupier of ſome land (chen plowed up) 
for tithe of the corn which grew upon it. The 
7 1 upon à maus of 187. in lieu of ALL. tithes 
upon the ERANGE: be op my — | 
—5 any tithes. he ſhewed, that the land for which 
Pucki demanded cis uche ef corn by his bill, had been 
part of a diwi Which Had been incloſt®by a private act of 
parkament, and had been thereby ollertad i» and had ever finct 
continued part of the GRANGE farm; and therefore ought to 
be exempt from all tithes, as well as the AN farm itſelf, 
And Lofd Hardwicke diſmiſſed the rector's bill, fo ſar as it 
related to this land which had been br pans was ſo 
allotted to the Grunge farm. | 


ou Thirlow, for the plaindiff, argued, Foes Ps 4-H 
g this decree. in StookwnlP's caſe yet in the preſent caſe 
N differs much from that) the allotted common & not 


erenpted from the payment of tithes, 


This demand of the impropriator, in the 1 caſe, | is 
d claim of the tithe of corn, grain, and hay. But corn, grain 
and guy could not be part of what grew on'a\'coMmMon: tlie 
tithes that aroſe upOH this commõöon (appendant to Swardlond 
— * could have been only tithes of 4g ment, or of tabs, 
_ cures, woo; on ag hte gy 


er a” . muſt be 5 how of 
theſe fee tithes, Nie exemption therefore ean not relate 
to any ober titles But ſueh as contd! in their nature have 
ariſen our of the common. So that it is not within the fubſtan- 
tial idea of the modus or compenſation inſiſted upon by way of | | 
EXD — te payitig tithe for cheſe lands, which were part 


common, but no bear eorny grain and For, 
decor evild habe uw beaeft fromm this wake We ich ws 


confined to 5 W epd 
any of that sogr' of tithe which _ e 2 


eee. . —— 15 DNN 9 


| 0 8. — — — dut by te ks vi which 
. the words, of it 0 only 
general words. Cro. Elia. 161. Parking v. Mine, T4 Co. 

| er AN ol eee bad KC 


r 1 ** | 
Es ae ee ee F en of 
2 | ew rent the fend: will deſtroy ite as. where a buchor a doe 
1, is to be paid out of a park; and the park is difparked, For 
which, he cited Hutton 38. Pale v. Reywold (upon a pre- 
Lene * To be diſcharged of all tithes, by delivering deer 

ually d. re PSA. 1. 


„ee eee en claimed is, * To be diſcharged of the 
= tithe of corn, grum and hay ariſing and growing on Sqward- 
ce land demęſne. But the common now incloſed and allotted 
was not, whilſt it was common, capable of producing either 
corn, grain or hay. 
* _ g ae. 


i a be diſcharged of 980 and e 8 
water-courſe but a very little way, and re-edifies his mill 
upon ſuch turned water-coutſe, this re-edified mill. ſhall nur be 
Nr 1 Ro. Abr. 652. Title Diſmes, Letter F.. 2 


80 that nine te bſtance of the exemption is ſufficient 
| ns e e fug ng it to have been a good one. 


1 Jon * 5 Sage caſe of Stockwell v. Try 
_ differed very much from the preſent caſe. / The modus, infiſted 
upon in that caſe extended to ALL kinds. of tithes; whereas 
the exemption inſiſted upon in the preſent caſe is. confined to 


the ſpecific land called Swardland demeſne, and does not extend | 


to the right of comMoN. Here is no equivalent at all for the 
tithes of agi/iment; of wool, milk, lambs, or any other 
tithes of uch a kind as could ariſe upon a COMMON, , The 
equivalent goes only to corn, grain. and hay z the tithe where- 
of could not n _— 550 en e it * ain 
amn. 


bead cined, the — was, as owner 2 & gh 
n/PARTY.to. the act of parliament ; here, the 


is not a party to this act of - parliament. - ITE the 


modus covered the right of common: it was a modus of 15 f, 


which was e in lin of all tithes ariling 


* 


2 


Bu it is nog "Our 9 * 


24 it, 
Cat 
(which | 
the modi, 
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« the al, 
« appur! 
T0 THOS 
other lanc 
tithe of 
a ccc 


Here, 
2. conſe 
and there 
ire due © 


3 
ſent caſe, 
waſte ant 
which hat 
ſubject to 
them afte1 


cited caſe 


common. 


They u 
„ and inci 
to mean o 
and not to 
of Felton. 


n it, c ondof ALL the tithes of all ths ca- and ſheep belonging 263. 


u js thaf farm that ſhould be DEPASTURED ON THE SAID DOWN.” 


appurtenances, but the common alſo : (which is not the preſent 
caſe.) Lord Hardwicke decreed, © That modus ou ftarid for 
« 2 ar wall x for the Grange farm and its 

enances ;” and accordingly, he diſmiſſed the bill as 
T0 Tonk lands which the MODUSs COVERED :. but as to all the 
other lands of the common, which had before uſed” to pay 
tithe of wool, a e and other {mall N he . 


ah account, 


Here, al} 50 are SAVED, Lys 7 0 this at of 26 5 G. 
2. conſequently, the impropriator's right to tithes remains + 
and there is no need to ſhew how they are due becauſe they 


are due of common right. | 


| b - 


the modus covered not only the Grange farm. itſelf with its warten e at. 


33 


* — 
” 


Tan + WHOLE COURT were very clear, that i in the pre- 
ſent caſe, the exemption and modus did NoT extend to the 
waſte and common; and therefore that the allotted lands, 
which had been part 'of that waſte and common, having been 
ſubjeCt to tithes before the allotment, muſt RRMATx Halle to 
them after it: which they held to differ materially from the 
cited caſe, where the modus diu extend to the 1 and 


anfetfiood * words © Subject to the fame cherger 


@ and incumbrances as their former lands were ſubject to,” 
to mean only incumbrances upon the fate, (as Tokiet 8230 
and not to intend its being * to the repair Li * churels 


of Felton. ES 


See the eaſe of Lal v. Cling; 2 21 November 
1723, in the Exchequer * Bunbury 139. 


Lord MansrItLD faid, that caſe wis determined ahve 
the fame ground as Lotd Hardwicke's decree went upon, E 
That what was be * exempted {hall remain exempted; 
what was not before xempled ſhall pay tithe, | wa 


Per Cur, unanimouſly | 
Let the bela be delivered to the Pianerirr. | 
(i Black. Res. 


April 1763 


[J2ON Mr. Dunning's N conſented to o by Mr. So- Leave given to 


licitor general, | 2 5 eee Terwrn 


Vor. III. 1 2 5 5 Tur 


Leben Len g Oer 8 a. R. _ 1979 | 


(which was afterwards incloſed and allotted to it.) So that — | 


5 2100 352. 8. (.) 
Rex verſus Barker et al. Th = 
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os bee bees s W 
| ode; 155 . vers works Nile 2s the defendants, to with 
SOT: raw Gols'® revs 3s Hragdentes SiO _ 

r +. damus was, by conſent on both ſides awarded; (the parties 


Barxen & al'- concerned 28 e the laſt motion, gone to a new cles. : 7 


V. ante, p. 
1265, 23 ** tion.) . > „ | . 1 | 
62» 


* . „ Nee > MANDauos. 
„ 5 8 | (by conſent on both ſides.) 
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| Plumer, Spr. 3 William Marchans, Adrmi- 


 caſtragor 4 Peter Marchant. 
: Tueſday 3 May, : 
Wat His afc reſerved From the aſi 
Adminiftrator was a caſe re 5 rom Su ex holden 
1 e * before Mr. Serjeant Wynne. 1 


evidenceor plead . 


it, at his 9 980 An aQtion of debt was brought, in- Midheelin term 1762, 
upon a bond of the defendant W illiam Marthant's ee 
in the penal ſum of 2000. 


The defendant, in Hilary t term 1763, . PLENE AD- 
-- MINISTRAVIT. | 


The plaintiff, in the ſame Hilary term, a & That 

& the defendant then had, and on the day of exhibiting the 

ce bill had ſufficient goods —— chattels, Sc, to have ſatisfied to 

tc the plaintiff the debt and — aforeſaid,” And. iſſue 

Was joined theredn, 7 


At the trial, the defendant 's | comune offered to give in evi 
dence the following covenant, contained in the aforementioned 
deed of ſettlement ; z VIZ. | 


. 4: By articles of agreement indented, dated a * 1759, 
3 between Peter Marchant the elder, of Hur, + + ant 
Suſſex gent*. and the inteſtate, Peter Marchant the younger, 
nephew of the ſaid Peter Marchant the elder, of the firſt 
part; Mary Lenghurft of Limeſter in the ſaid county, and 
Sarah Longburſt of the ſame place ſpinſter, daughter of the 
ſaid Mary Longhurft,. of the ſecond part; and the defendant 

* William Marchant, and John Balcomb of Angmerring in the 

.  faid county, of the third part; after Proviſion being made 

(in conſideration of an intended marriage between the faid 
_ inteſtate Peter Marchant and the ſaid Sarah Longhurft,. and 
of the ſum of 3301. and upwards, as a marriage portion, 
by * and ſurrender of divers freehold * * 


— 


and the iſſue of the ſaid in 


ee marriage; ie was" neffec as follows— 


205 „ 


u ae v. 


« And the fad Peter Maxcnaxr the — e en, 


e deration of the ſaĩd marriage, and as a proviſion for the 

« ſaid Sorah his intendedw in caſe the ſhall; happen to 
« ſurvive him, and for the iſſue of ſuch: intended marriage, 
« doth for himſelf, his heirs, executors and adminiſtrators 
te covenant: promite and agree to and with the ſaid Witham 


« Marchant and Fobn Ba/ltomb their executors and adm — 


« ſtrators, that he the ſaid Peter Marchant the younger 
« and will. in and by his laſt will and teſtament, On, that 
( his executors or adminiſtrators ſhall, within fix months after 
« bis death, vell and truly pay and 4: ws either in money, 
te good, —— out” of his I eflate, the full 
te ſum -# Jooli unto the ſaid William Marchant [the defen- 


« dant] and John Balcomb or the ſurvivor of them, or to the 


; executors or adminiſtrators of the ſurvivor of them; and that 
the intereſt and produce of the ſame ſhall be advanced and 
te paid to the faid Sarah, for and during the term of hey natu- 
« ral life, for the maintenance of herſelf, and for the main- 
« tenance and eduration of the children of fuch marriage: 
* and after her decegſe, it is declared and agreed to be the in- 
« tent and meaning of all the faid parties to theſe preſents, 


« that the ſame ſhall be equally divided amongſt the iſſue of 


“ ſuch intended marriage, and to be paid to them reſpec- 
* tively as they ſhall attain to the age of ages of 21 years, or 
if any of them are daughters or daughter, to be paid re- 
ic N to ſuch daughter or daughters at their reſpective 

8 * ages of 21 years or day or days of marriage; and in de- 
e fault of ſuch iſſue at or after the death of the ſaid Sarah 
i Mot. to be paid to ſuch perſon or perſons as he the 
« ſaid Peter Marchant the younger ſhall in and by his laſt 
te will and teſtament Rust E. and bequeath the ſame. | And 
© for the better oe ormance of the ſaid covenant, article 
te and agreement herein before: mentioned to be by him the 
te ſaid Peter Marchant the younger done, paid and perfor+ 
© med, he on. ſaid Peter Marchant the younger doth hereby 
* bind ad obligt 


* Balcomb their executors and adminiſtrators N 
* of 14000“ 


Which articles were ſeal and detiveted by the Py Peter 
Marchant and the ſaid John Balcomb. 


The ſaid matriage afterwards took effect: and the ſaid Pave 
Marchant the huſband died inte gate, in November 1762; _ | 


the ſaid Sarah his widow, 2 * iſſue of the laid m 
o 


e bimſ⸗ ef his heirs,” executors and adminif/t rators \ 
* unto the ſaid — Marchant [the defendant] an . | 
ſum 


| as 
a 


Pont v. 


The defendant William Marchant," the truſter named in high 


the ſaid articles, admits effects ſuffivient to ſatisfy the plain- « fo 
tiff's debt; UNLEss he has a right to RETAIN the ſame, to- 3 
| Mazenan7. yards ſatisfaction of the 700/, above · mentioned: Which he * 
| inſiſts, he 4 a right to do, under. * covenant * * H. 
| above covenant w. EVIDENCE, 29 ; 4H HH 
The bien ſubmitted. 1 95 the ont. Ny 60 « Whether * | "= 
40 2 As adminiſtrator of the inteſtate Peter Marchant iſt 
en the younger, could, upon the plea of plene adminiftravit, had 
VE IN EVIDENCE * covenant een to ſupport * have 
e r oy ee 8 7 | 
{ 
Nr. Eliab 22 for the plain, 5 argued that) he could aw, vanes 
1ſt, There can be no retainer at all, in this caſe ; becauſe a 
here could have been no action of debt. brought ainſt the 2d! 
defendant as executor z it not being a debt in the teftator, and .eonld 
conſequently nat in the executor : the teſtator has only cove- | 
. nanted * t his executor ſhall pay.” _ Perrott v. 8 zal 
| . Elin. 232. is expreſs to this purport. = | ſettlec 
80 in the preſent caſe, no action of debt could have been 4 
brought upon this covenant: and as an action of covenant ' + ſeire 
only ſounds in damages, this covenant cart not be infiſted upon ately | 
by an executor or adminiſtrator, to be ſet off by way of re- 1 e 
tainer, againſt the ſpecialty-debt for which he is now ſued. Ad 
2dly, The ground of retainer, flowly, « as it ſtands here, is Mr 
not ſufficient : there ought to be ſome previous requiſition made lu 
upon the executor, by the wife or her truſtee; or ſome act of _ 
the co-truftee, to juſtify it. It does not appear that the cove- ther p. 
nant was or would be inſiſted upon, againſt the adminiſtrator. 
Beſides, here, the fix months after the inteſtate's death Ah 
were not expired : ang. nn, 10 right 7 4 action had theſe 
| e. | | death « 
3dly, This retainer * attended with very Serial circum- 4 1 
Kue it ought to have been pleaded : and if the truth of « tain 
the caſe had been diſcloſed by 23 the plaintiff might e 
have then taken judgment of aſſets, quand» acciderint. But Ane 


as c plene adminiſiravit” was pleaded; and as we knew we 
could ſhew aſſets, and did not non could know any of this cove- 
nant, we are now — 2. this . | 


 athly. 


This plea is not ſubAantially true, e. That he has 


85 
3 


« ful dunn 5” when the afſets rom during 


the 8 bfe. 5 1 


„ n 45451 


He herefore prayed, that the o pos night be einer 
the plaintiff." * x 1% JOSH I8ST 6 


* 1 5 ; F 7 BY 5 * 7 * 
. 77 K * 22 dee 7 FEAT” WA ** 


Mir. ce, contra, for the defendant. ne ved Ro 


48321 £15 Ute; 3 14 
ſt This is a „ debt. This r 


| * UA v. 
Manczan t · 


had not been alſo a fry p< as well as adminiſtrator, might. 


have immediately paid it to the truſtee afloon as the inteſtate 


was dead: for, the: ſix months is only an enla of the 
time of payment, allowed to the defendant for his 3 and 
benefit : but it is a debt, before that. 2 46 * re- 


tain i it, againſt a demand of equal 1 . 


2dly. No requiſition or other act was neceliry. As he 


eould not ſue Aae he might getan. 
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| Mr. Juſtice Demon thought it the cent eaſe that 
eould be, and not to differ from the common case. This is 
a real debt, and the aſſets are bound by it 3 and it. 5 n debt 


| by Aevialy therefore it 1s of an equal nature — 4 another 


rought upon a debt by ſpecialty, the adminiſtrator has a 
Wl n cle N e e t At © 


This caſe is de e as 5f eee cn; 


hin; payment to one is enero mages a 
what he might have paid. 4 DER 


An a tion of copmnantiaa9 much a len af 
os dye gen won he 22 


Les. 


1157 64% 


Judgment of ns quand accidrint, would hay dna 


th2 debt. 

eln av). 5 i 26 NY 
18 0 Gene . this pls and the comumen 

| eas: the ſpecial circumſtances Gignify 1 _ 


Mr. Juſtice Winner had no doubt. 


Wag the executor might have been ag he! may r re, 
And'this is a debt, af cual nature with that for which 


the action is brought. Therefore he may pn = 
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The inteſtate was himſelf 8 and the — * 
ä 1 be Ane ow Wy OT Ara hea 
as 


But without that, 1 think chis is 2 deb for a ſum certain, 
and ſecured by ſpecialey, therefore chere is no diſtinction, 


whether the man "EE: was to pay it, or his W e 


# a8 the woman Luan L may 


the money may, at her death, be out of THIS man's 


in which "30 no new Wn dey 6 woe pp REY 
againſt lim. 


Lord ie W ee 3 | 


Gi in the method of TIO at de bonis pets roy 
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2 e eee, 28 
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ay 1763. 


rox me wing cauſe apainiſt + 2 rule which had been EP pos what if 
tained by Mr. Solicitor General 8 on behalf of ſs between 
a plaintiff, for à new trial, upon the 
by the judge of aſſiſe, it appeared that the action was an 
\Aion o treſpaſs brought by the lard of a manor againſt 
the commoner 0 iling and 4 
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ner pleaded a F mon d un 5 a right of common in and 
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and beneficial a manner as he had uſed and had a right to do: 
and therefore he tuft fer the breaking and removing the faig „ g 
n fling vp the holes, Sing We ogy.» as Was oh ts UF 
a er u , g 2 


The. plai iff (the lord of the a replid, chat the 
Jen dan d the treſpaſſes de injurid * proprid. chips, 2 


cauſa. Upon which, iſſue was Joined. 
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1 4 e of common ha 0 * | eh 


; evidence, that 
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mon left. 


| 17 the merits Bad need 

y the 8 0 "ti the preſent verdict for 
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288. ſides declared a defire to have the real merits fairly: and 
tried ; vis. Whether the lord had or had 'not a' right, and 
| By rad eri. had always uſed, to dig peat upon 7 ee and ay it | 
Y ewas. i cms 2. 1 ; 
1 V. 1 Siderfin Rx Gee 1 V. . where the lor 
| . r ' 
\ | 
rn 6 1 The Rex verſus Corporation of Welt Loe. . 
4 4 
| Mandamus ro go ON Monday laſt (the ſecond of May). Mr. Dunning: moved Mr.! 
=1<-tion upon for a mandamus to the corporation, to go to the election ſtart « 


4 1 1 a mayor; there heing a e of 4 nk Mr, was p 
- be moved for, the late . 3 to his 
tin judgment he 15 8 ment 
1 n 2 Mr. 7 ebb, contra, then object! way FE rome foo car | 
A 206 with their motion: for, that judgment againſt, Mr. Butter 
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Was nt ACTUALLY SIGNED, but only 2 . given on the poſe; to th 
which is a four-day rule, and net yet out, (being given but cordir 
the day before 3) ſo that no judgment can Ly ha bai and 1 
MM e ee it ever 1128. be. Poke gy 


| IE int vj. . Re v. Oerbead, in _— term 1759, 32 26. 2. 
| * e N the like mandamut was granted on Mr. ris mo- 


1 | tion, the day after the giving the rule on e and . 1 
: * e zen Judgraent, 


But THE. Cour d that 7k way fo ene. 
j tha caſe 3 it was rung. 


Nothing was cherefore cken bythe 3 Mandep 


Taz four-day r. rule. being now expired, the adverſt 
33 had a trial of ſkill, „ ich of them ſhould ger the 
of the, other in moying for a N - Conceiving 


ns they ſhould get ſome. Arantage, Þ T. being beforerhand 
with their opponents, * 85 * on Blows +74 
The profeeuterts clerk in, court ap pled to wy fs court, 0 De 
fign the judgment againſt Mr. Bulle z which 1 y were for th 
nu become regylarly and ind When Thad intitled to aſk,). L im- hereto 
mediately began to do, Mh bad, wrigert, { n the 1 put o 
per ſtampt parchment) the follow words 2. ga cli 
judgment is ſigned for our lord the king againſt he & Fir zhen ; 


| #6 dant”—; and before I had proceeded any 1 towards 
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F be taken” ) 
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« ment being / ſigned againſt Mr. Buller the preceding aQting 
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av Aſphurſh moved, Aa ew days ago, on behalf of the de- Witneſs indi& 
ſendang, gp gpfio the /acgnannot the court upon hi . 
M ichaelmag term; having been nvicted (as Was 


22 till ed for perjury, 
| no reaſon for 


upon the ſingle 51) wh of + John Burbage, © Of having poſtponing judge · 


ment againſt 


« promiſed him to give him 3 guineas, at the election for the perfon coa- 


members members of parliament. for Avyſbam, Ses 4 which ſin le victed. 
vitneſs, Jobn Burbage, now ſtands indicted fon RU .. : + v. ante 


giving that very evidence, and was indicted for it as early as w: . 


poſſible after committing the crime, . had an afidavit of e 
all this matter, bande by his Thomas Ble) | | 


1 Boncien General ( Nerion) and Mr, Morten, cont -on 
for the —— eee that as this deſendant Pal b. — 
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rought againſt him, the caſe ought to ſtand. now as it did 
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Was the 1 hd and that all the -reft of the 

+ witneſſes, except one Clarke, were actual exa- 
mined at Haydor's trial. : | 


Lord: Ma P the court wore to defer pro- 
nouncing judgment . Hayden, he could not be a . 


upon the trial of this indictment for perjury a inſt . 
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upon Hayums trial; and it does not appear, but that Clarte 
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| thiscaſe,-yet as it was actually given, it ought not to be di/+ 

But rh Cour were very clear, that as the original 
debt was under 10/. the inhancement of it by adding the coſts, 
and fo raiſing the total to above 10/. was nat ſufficient to oblige 
the defendant to give /þecia/ bail; the intention of the act be- 
ing only * That ſpecial bail ſhould be required where the ori- 
* gingg debt amounted to upwards of that ſum.” And they 
were equally clear, that as ſpecial bail ought not to have been 


at all required, the bail-piece muſt be diſcharged, (though ac- 


tually taken,) and common bail accep 
Note There was judgment by default and a writ 


df error brought: and it was part of the motion, 
To ſtay execution till four days ſhould be expir- 


te ed after the determination of the writ of error.” 
|  RuLE made ABSOLUTE, | 


Le Breton verſus Braham, ; 


[JP ON the motion of Mr. Caldecott (made on Saturday 
> laſt) on behalf of the defendant; the court gave him a 
rule upon the plaintiff who was by profeſſion an attorney) to 
ſhew cauſe why proceedings ſhould not be ſtayed till he ſhould 
g've the defendant an account of his demand; and that the de- 
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N 3 Maxsrikl k t * n ade; in all 
caſes, (as well where attornies were plaintiffs, as where other 
perſons were plaintiffs) the plaintiff 5 6 to give the defen- 


ant an account of the the particulars of his demand. | 
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Sa T irc”, permit him to 
1 | „ Pa Ih, 85 ring this whole 
. . Ty Rex verſus Showler and Atter. (1 Black, Reps 


1 #250 419. 8. C.) 
R. Eliab Harvey ſhewed cauſe againſt quaſhing an Friday 3 

order of ſeſſions which confirmed an order of two June 1763. 

juſtices of Lincolnſbire-Lindſey, nominating and appointing Order for the 2 

Thomas. Showler and John Atter, being ſubſtantial houſe- bee 

holders of the Zozwnſbip ar village of Haugh in the ſaid parts, poor for village 

to be OVERSEERS of the-poor of the ſaid TOWNSHIP OR VILLAGE 9r townlip | 

of Haugh, for the year next enſuing, according to the direc- IT 2 

tion of the ſtatute in that caſe made and provided; and alſo not ſo. 

againſt quaſhing the ſaid original order of the tw juſtices. 

The caſe was, as follows. | 17 4] 

' TuoMas SHOWLER, one of the ſaid overſeers ſo appointed, . 

having appealed to the general quarter- ſeſſions, from this 

warrant or order of appointment, the firſt ſeſſions adjourned 

it to the next. They ſtate, that it appears to 8 Boy the 
bour- 


{ 


faid John After in the ſaid appointment named is a 
er; and that the ſaid place called Haugh conſiſts of a capital = 

meſſuage, in which, Thomas Showler in the ſaid 2 7 
named, with all his family dwells; and of uo ſmall antient 
cttages ; and of one other /mall cottage, lately built; all which 

cottages are let along with the ſaid capital meſſuage and the 

therennto belonging, to the ſaid Thomas Showler 3 and of an- © 

ther tenement, part of the ſaid capital meſſuage; and all of 

them inhabited by families; and that one of the cottages is 

inhabited by the ſaid Jahn Atter and his family; and 
another of the Aaid cottages is inhabited by another day-la= } 
bourer, and his family; and the other of the ſaid cottages is 

inhabited by a ſhepherd and his family; and the tenement 
part of the ſaid capital meſſuage is inhabited by a poor vw 


. 


No. 3 
f a. v. 1 defence. 
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1963. and her 5 children: all which occupiers of the ſaid 
— andof the ſaid tenement eee. of the ſaid capital meſſuage, are 
Rex v. under-tenants to the ſaid T homas The. ſaid court of 
aun ſeſſions therefore orders. and — « That Hayugh afore- 


r 7 18 a village or t z and that the ſaid re 


&« order of appointment be confirmed. 


Mr. Harvey and Mr. Kemp, in anſwer to the tx two dien 
that had been made to theſe orders, (via. 1k, That the facts 
& ſtated ſhew that this place is neither a townſhip nor a wil. 


c ſage; 2dly. © "That Atter appears to be pai a labourer, 
9 not a ſubſtantial houſchoker;”) inſiſted, 7 
I f. That the ſeſſions have determin icht in 0 udging 
Haugh to be a village; for, it appears upon Rate of the 
caſe, to be ſo. 
6 1 Inft. 11 * dafiner 8 0 RT man- 
SED Jonibus et pluribus vicims. And here are diſtinct man- 


ions: which number OA to the derm = HPures?” 


- An$ both Spelman's ri illare Higlicabint Ka Combilin 4 Bri 

tunnia mention this place as = village: which is, at leaft, a 

reaſon for ſending the order hack to the — in older 
"an facts may be more fully ſtated. * 2 


They ſaid, the two eaſes cited ont of Sir — Re- 
ports, viz. 2 Sir J. S. 10894. Denhamv. Dalbum, and 2 Sir 


J. S. e e and Grafton, are not applicable to the 


preſent caſe, For, the h former was upon an order of re- 


rare eral 3 and Southwould park, the extraparochial place, conſiſt- 


ment Caſes, 


2 12. Rex v. ed of only two houſes and two families; which could not be 
ned plures +. The latter was a nobleman's ſeat, converted 


* set · ¶ within time of memory into five houſes and farms : but that caſc 


— Daſes, was never argued ; and e was made 2 without 


— . . 


tants of the . 
manor of Grafton, 


Tus Cour were ey . at 3 ofopiim 
te That both theſe orders ought to be diſcharged.” 12 


Lord Mansrretp obſerved, that by this edo 
place might be made into a village which in fact was not ſo; 
and the — of it might by this contrivance tvithdraw 
themſelves from contributing towards as fupport of the po 


of theit pariſh, 
If it be really a vill, you ee 7 


* 


7 PUT 209% PIG BY * * a * 8 
. E . Os. a 
* o 
* - 
* * * 
1 7 4 
7 * 
- = 


vice ad Ga. 


! 


Trinity: Term 30% 3. 


Mr. Juſtice Wil or citedand laid a good deal of ſtreſs 3 
upon a caſe in M. 173071 E. 8 . R. ® Kex v. inhabitants . 


263 


of W elbeck: which r. J ice eniſon alſo aid he very well 47 RW . 13 


remembered. It was a mandamus to appoint overſeers in and Rar ni wa | 


| for the village of Welbech : und the return was, © That it was 


« extraparochial, and is not nor us nor is or ever was 18 „. 3b 


4 puted to be a village or a townſhip; and therefore they 1 3 


6 cannot appoint any perſons to be overſeers of the poor fk 
« it,” And this return Was allowed; upon the prinnigle 


1 That the court have no power to iſſue ſuch mandamus, but 
« upon the ſuppoſition of its being a vill or townſhip,” 
. 8 . I 17251 ; 1 51 


Note—Their apf toche 2. objection was tht the or 
ginal order expreſsly called Atter a ſubflantial hous * 


But, as the Court were ſo clear againſt the orders 
upon the ff objection, as to it without even 
hearing the counſel who were to argue in ſupport of it; 
this ſecond objection was not diſcuſſed, nor even entered 
into. | | THEO" 


Nn 
15 75 


Bates verſus Gamble. '- Saturday, 4 
5 v2 | June 1763. 


Urox the application of an inſolvent debtor, on 32 G. 2. When inſolven 
c. 28. 9 13. The court ordered the petitioning debtor debter to be 


tobe brought up again upon the 4% day. of this term, (inftead sant dns. 
of the firſt day of the following. term.) For, this laſt act 1 + p. 43 =; 
or rule. Net off 13.) 


only directs, in general (That the court ſhall by order 
«© cauſe the petitioning priſoner to be brought up on /ome other 
day to be appointed by ſuch ſaid Court, ſome time at fur- 
* theſt, within the firſt week of the term next following the 
© time of ſuch examination; hut $00NER, if any ſuch court 
ce Mall fo think fit.” And as Se perſons live Lick in the 
* ſame town, and the plaintiff has already had a copy of the. 
ſchedule 14 days at leaſt, {as the act requires,) it would be 
hard to keep the defendant in priſon. during the whole long, 
N. B. By 2 G. 2. & 22.5 9. p. 424. If the creditor 
be not ſatisfied, but ſhall deſire further time to inform 
himſelf, the court ſhall remand the priſoner, and appoint 
another day ſome time within the firſt week of the term 
next Yollowing, (which was the former practice.) But. 
the preſent act leaves the time of bringing the priſoner. 
up again, to the diſcretion of the court. 


Glover 
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T was A "SE 8 1 the: Gig bete Lord 
Margo, a mn. eee. 


| "Sat xc CL 
e 5 _ ing date the 16th of — 1760, in on GOODS and 
et,  MERCHANDIZES loaden or to be loaden on board the good ſhip 

| | Cy —C RI 

| William Tryon, ar AND FROM BENGAL to any ports or 

«. places whatſoever in the Eaff Indies, until her fate arrival 

c in London : which policy was underwritten 5 che defen- 
yo woods MN I men as pq N 


* 


2.2 


The ng declared for a total loſs. | ; 
"The defendant pa the general iſe. 5 


The cauſe coming on to be wiel at — 3 on 
1ſt December 1762, dee Lord 2 it appeared in 
evidence. 

That the defendant eee the — and received 
the een as ſtated i in the declaration. 


+++ "That before the andre wtiei of the policy; 4 bia 

bad lent to William Tryon the maſter of the ſhip, vrox 1E 

$00Ds then loader” and to be loadem on board the ſaid ſhip on ac- 

Fo of the er William Tryon, the ſum of 764 /. at rESPON- 

DENTIA : for which a RESPONDENTIA-bond was executed by 

captain Tryon and _ ofeph Buftall to the plaintiff. The 

bond was in That Genin and recited “ That the above 

% named Alphonſus Glover bad on the day of the date lent and 

&« advanced unto the above bounden William 7 ryon the ſum 

« of 7641. UPON THE MERCHANDISES AND EFFECTS laden and 

« 72 be laden upon the account of the ſaid William Tryon on board 

ic the good ſhip or veſſel called the Denham, of the burthen of 

| « 499 tons or thereabouts, now in the river of | Thames, 
4 "BY | « whereof he the ſaid William Tryon is the commander.” 

| And the condition was, “ That if the ſaid ſhip ſhould with 

iN « all convenient ſpeed proceed and ſai] from andout of the ſaid 


was at F 
inſured; 
mentione 


ber lading 
egal, 


« river of Thames on a voyage to any parts or places in the 7 the aid 
c Foft Indies, China, Perfia or elſewhere beyond the Cape of E 
jury found 


a 


God * and from __ ſhould fail and return 2 60 
1 66 
| e Vol. II 


& ga river 407 hens Jt i 5 the <p or Pn gon 1763. 

« 26 calendar months to be accounted from the day of the 

te date of theſe preſents; and that, without deviation (the Grovery, 

« dangers and caſualties-of the ſeas excepted; )..and. if the Buack, 

« abovebqunden H'illiam Tryon and hb Buftolh,. or —_— 

« of them, their or either of their heirs, executors or admi- | 

« niſtrators ſhould within 30 days next after the ſaid ſhip or 2 

veſſel ſhould; be arrived in the ſaid river of Thames from 
« the ſaid voyage, or at the end and expiration of the faid * . 
« 76 months to be accounted as aforeſaid (which of the ſame 

times ſhall. firſt and next happen) well and truly pay or 
e cauſe to be paid unto the Cid dpbonſus Glover his executors, 
« adminiſtrators or aſſigus the ſum of 1008/7, and gs. of 
« lawful: money of Great Britain, together with 127. and 47. 
« of like lawful money by the month, and ſo in proportion 
« for a greater or leſſer time than a month, for all ſuch time, 
« and ſo many months as ſhall be elapſed and run out of the 
{aid 36 months over and above 20 months to be accounted 
« from the date of theſe preſents; or iin the ſaid voyage 
and within the ſaid 36 months to be accounted as aforeſaid, 
© an UTTER Loss of the ſaid ſhip by fire, enemy's men of 
« war, or any other caſualty, ſhall unavoidably happen, and 
© the ſaid William Tryon and Joſeph Buftoll-or either of them, 
their or either of their heirs, executors or adminiſtrators 
| ſhould within 36 calendar months next after ſuch loſs pay 

« and ſatisfy unto: the ſaid Alphonſus Glover has executors, ad- 
4 miniſtrators or aſſigns a ji and proportionable AVERAGE bn 
© all the goods and effes of the ſaid William Tryon carried from 
England on board the faid ſhip, and all other goods and ef- 
C fects which the ſaid William ener ſhall acquire duri ire 
P * ſaid voyage, and all v NOT be unavoidably. Igſt; then the 1 
« written obligation to be void; or elſe to he and ſtand i in ful # | 
a force, virtue and effect.” | | | 


That on the 3 1ſt of 1 5 che Laid ſhip DANY 
was at Fort 2 in the Eat Indies, within the limits 
inſured; and had then and at the time of the loſs hereafter 1 
mentioned, divers goods and on beard her, which 
were the property of the ſaid William 4 ang: of greater un- 
e rowed, 


That on the ſaid 3 iſt of March I LE the: hd ſhip, with 
ter lading on board her, was BURNT. af Fort Marltorough 
aforeſaid ;, and thereby ALL the goods. and merchand'zes bond 
of the ſaid Wuhan Tryon were TOTALLY canſumed an bot. 


* , a. 


Tits pros given o the 8 INTEREST, the 
jury * a e for the plaintif, 3 to the opinion of 
Vox. III. M | the 


— 


e 


tis money had an 1NTEREST in the goods, though they \ were 


we 9 8 — 
Nl V 


\ 575 ; Go? I 0 x 
Trjni rinity * V Texm 392 9. $f NE. 


the court, « Whether, on THIS 2 22 8 ere * 
F 2 W e * 
; See 1 2. c. 9. n 11 10 
en: ted“ That all in t on bottomfee or t 
„ peſpondenttia, upon 185 By oozing to an of his 

Launen « welt fubj bie cts bound to or from the - 
05 4 tall be lent om nly on the ſhip, or en the gr hunde 
2s on board of ſuch ſhiß; and ſhall be / expreſſe 


, "4 


n the condition of the bond; and the Bengt f 
5 N ſhall be allowed to the lender his agents or af- 
&«& ſigns; n Axon ſhall Have à rig e uur 
&« anct on the MONEY fo lent.” And no borrs wer of morie} 
* on bottomree or at reſpondentia”ſhall recover mort on 
any affurance, than the value of hir intirift on the 
or in the merchandizes or effects off board; ex- 
tc Murs of the money ſo borrowed, * And in cale't hal 
ic appear that the value of his ſhare in the ſhip or in the 
effects on board "doth nat amount to the x ſum or 
-& ſums he hath borrowed, ſuch "borrower Thall' be re. 
e ſhonfrble to the lender for % much of the money bor- 
© rowed as he hath not laid out on the ſhip or merchan- 
ec dizes laden thereon, with lawful intereſt for the Tame, 
4 together with the aſſurance afjd Il other charges there- 
“ on, in the proportion the money not laid out ſhall 
« bear to the whole money lent, e the 
e ſhip and merchandizes be totally loſt. 3 » 


DIE ATION SY 
* 


1 


This caſe was firſt el on Tweſc 1ſt of Karge. 122 
by Mr. Yates for the F and ra Harvey for the defen- 


dant; and again on Tueſday 26th of April, by Mr. Morton For - 
the phintif, 1 72 Nr. N enen ( wn Tor the te- 
fendant, ; 


Tus Counser. for the plaintiff inſiſted that 00 Tem - of 


the property of the borrower : the lender i is s the adler, agai 
the riſque of the ſea,” mt 


Reſporidentia i is an intereſt whe? may be egen =} it 18 
not neceſſary to SPECIFY in the policy, © That it is a reſponden- 
&« tia intergſi only, which is inſured,” It a appears by 19 G. 2- 
c. 37. $ 5. that a reſbondentia intereſt may be infured as mer- 
chandize : and this e is upon M 88 merchandise. 


Here wall be no "Sandi nor is any pretence of fraud | 
proved, If the inſurer had had a double intereſt, both of goods 
and of reſpond. nia, the inſurance would have covered both. 


ber 


: » . : 
Indies, 
ſed 


erty 3 Ces. 3. KR. 


They chad Gd ares: . 
where Meibshm and Tames had boch of them conſigned * 


to Amyand ; and both inſured; and it was holden * 
each had a ſeparate intereſt, each might inſure. 5 


Tu CounsBL for the defendant inliſted, thr ho ale of 
nn Lo pon reſpondentia has No intergſt at all in the 60oDs 
that the borrower either carries out or may acquire in India : 
and conſequently, he can not inſure them. The borrower 


had the wvhole diſpoſal of them: he was only bound to allow 
for the ſalvage, if any happened upon the loſs of them. The 


whole of the bond turns upon the $81P's en Te 
The lender has nothing to do with the goods. 


This therefore differs greatly from a mortgage, where the 
thing mortgaged is bound to the payment of the debtz and there- 
fore a property in the thing mortgaged is veſted in the mort- 
gagee, and he may inſure it: whereas the lender on reſponden« 
tia has we wh * intereſt, either general or mm 


in the 


Upon Eaft India DEP fre thigs may be inſured ; viz. 
goods, reſpondentia, bottomree, freight, and the ſhip itſelf : 
but it is abſolutely neceſſary that each be partieularly SPECI- 
. in the policy? and the reſpondentia intereſt. in thid caſe 

to have been ſo. For, an inſurance on a hip is no in- 
is of freight, though it be the ſame owner: much leſs is 
the general inſurance on goods, the property of one perſon, an 
ang of a N of another perſon. [+ % 


An 3 on goods can only mean ſuch intereſt hs 1 5 
proprietor of the goods had : and here the gen Ow | 


82 remained in Captain Tryon only. 


The under-writer ought to be 88 WHAT tf is, the he 
does inſure : and it is extremely eaſy for the inſured to ſpecify 
this particular intereſt, But the inſurer can not otherwiſe be 


— 


apprized of it: and it woul be moſt unreafonable that the in- 
{ured ſhould avail himſelf o E conctaled particular intereſt, un- 


der a general Ny TI CONTRARY to cuſtom and Vage. 


There is a ſettled known form of inſuring the reſpondentia 
and the bottomree intereſt ſpecifically and nominatim. And this 
is the very firſt inſtance of ſuch a claim as this, except that of 
one Mr. Spar, of a loſs founded _ a . 


M 2 


* 
— 


But 


1397 


1763. 
1— 


Grone „ 
Zraer. 


* V. ante, — 
vohe 1. pa. 489. 


* 


133586 5 0 rinity Term 3 Geo. 3. R. 


1763. But tw the inſurers refuſed to pay itz and 233 
—— eſced, and received back his nenen ] Ws 2 | 175 

Gon VJ. 

Baek. The anne of all inſurances is to mention 5 as Aer 

* , *. preciſely : and a ſtrong reaſon why it ought to be aſcertained, 

| * becauſe the cour/e of returning the premium, or part of it, 

differs according to the different nature of the thing inſured. 

The under- writer returns to the inſured ſo much a the pre- 

mium as there was, in fact, no riſque upon. But there would 

be an end of all chance of that, if the lender of money on 
ralpondentia could inſure it as goods :-for, if the ſhip eame home 

ſafe, he might receive his WHOLE PREMIUM BACK, upon ſhew- 

ing * That he had uo goods on board;” and yet might keep | 

| this his reſpondentia intereſt IN PETTO, to claim _ it, in 

| . it wann 


1 : | " Therefore pot of a eee * bt no evi- 
dence to ſubject the inſurer to the payment of the money 
s pretended to be inſured on the lender without ſpecifying 


is R 5 
By | 4 


. to the latitude here taking: the rnfired might 
" Hooks his election after the event; and it would lie quite open | 
to fraud and uncertainty, if he ſhould be left to declare in 
future, what it was that he meant to inſure, after the event 
has happened, This cannot but be introductive of fraud. : 


Nay further, this is a fraud. This money lent is to be re- 
paid on the return of the ſhip to the port of Landen; the 
riſque is At and from LonDoN to London: whereas the pre- oaths 

_ «ſent inſurance is only At and from BENGAL to London ;" It m 
Which is enough to anſwer for the ſafe bringing home of Wl ere 
Glover f goods from India; but was only an inſurance of Bal average 

= | his reſpondentia-intereſt; as an inſurer on reſpondentia. runs 3 
1 the riſque of the 20h voyage. Therefore it never was ori- 
| ginally intended to include the reſpondentia intereſt in the preſent 
policy. So that here is an W *. No” this” face of 

the policy. | „ 


By 19 . 2.6 . 37 (which was made to prove wagering 
policies,) the inſured ought to have an intergſt on board, equal 
to-the ſum inſured, In refbondentia-inſurarices there is eye 

2 clauſe, That the repongdentia-bond ſhall of itſelf be a proof 
© that there zs ſuch an intereſt on board :? and the pREMIUM 

#5 accordingly, Many inſurers will not inſure reſpondentia in- 
tereſt at all: and that very circumflance proves that it ought 15 

be ſpec 28 'y named. 
gument 


In Raſon j 


[Trivity Term 3 Geo. 6. 3. B. K „ e 


ln caſe of a general. average, the inder of a reſpondentio- 1763 
atereſt never contribute : the . is g dannen n 
by the inden . the goods. a” 1 10 | Fats e N arr 277 Gr oven v. 
e f SL 4 Bracx. : 
In G47 caſe, both the mien bed ir 8 
But thabcaſeis) by-no means 2 e « 1 a e | 
intereſt can be inſured As gad. : 


PMA 2 1 * i Fan 7 1 i F4 5 * \ 24 145 # 5 
Therefore they A that the pins can no tre- 
cover upon —_ kalen hg 20h ae, 7500 N in 
er e ee ee al Þ 


£4 


Tux Courant for the plant, inrephy 6 faid chis wat 5 
e 2h ie 2 


5 wp 8.45 2<6) Ry Mae 8 EE ok © fag 
e he had no intereſt at all. (Sia Hat po, it is Nb 
ij th prove an intereſt, ® | Fer! $79 | COTS, Ny 25. 


Lk bene i is an inveſt; and 3 is 0 more 
reaſon for ſpecifying this intereſt, than for ſpecifying the par- 
ticular :forts of goods inſured. The plaintiff Sor | 


_— the woe n. and he * dona his wt 1 


The ie rer ul not have . in a better ** if 
he had bnown what ſort: of intereſt the plaintiff had, than if 
n mat may 225 waar hg ue GP, VE we 


1 


"by may 5 5 ſometimes. be ths . of the; rej NE 
tia creditor, to name it in the poliey z becauſe it frees. from 
W and he is yet intitled to the benefit of 929 PEST 


As to 93 lender might have been ſatisfied to and 
his own inſurer outwards; and might afterwards ſee reaſon 

to inſure his intereſt homewards. But uo fraud appears; 
nor was there the leaſt attempt to N any: N none 
gh be preſumed or l 0p | 


Taz Covar took dome FAA to think of this caſe. 2 


And now. 


\ * 
* 


Lond Sane delivered t their reſolution; (nic, | 
6 fad, they had very fully confidered.) 


He owned, that at the trial, and alſo ſince, upon the ar- 
zument here, he did lean to ſupport this inſurance: and his Ry 
Raſon for fo doing was, that he was ſatisſied of it's _ a — 


M 3 | Fair 


5 7 - 
* 
f 
14009 
. * 


1763. 
\ | 

ov v. 
Brack. 


— 


"0 Intereſt.” g 


EAN - - 7 "A A Amn 2 
; . . « 
: 4.5 
2 
us 

: : 1 
x 
1 I 

33% 
1 * 7 
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Try ren 3 Ge 4 . l. 


fair infurance; and that the doubt which had 2 wpod 
was only occaſioned by. a flip in omitting to ſpecify. (as it was 
intended to have been e “That this wur a 1 


5 n 


Thi ground of pl ada . 150 
bern ſupported, was a clauſe of the act of 1g @#2: 4. 37. 


vix. the 5th ſection; which runs in theſe words 44 That all 


and every ſu and ſums of money to be lent on bottomree 
= en upon any ſhip or , fhips bele to any 


cc of his majeſty's ſubjects bound to or from the EH Indies, 
4 ſhall be lent only on the ſhip, or on the merchindize or effets 


laden or to be laden on board of fuch-thipy; and ſhalf be 


* ſo expreſſed in the condition of the bond; and tlie 

4 ſalvage ſball be allowed to the lender his agents or aſſigns, 
ct au Aline ſhall have à right to make aſſurance on the mo- 
« ney ſo lent. And no borrower of money on bottoinree of 


cc at reſpondentia as aforeſaid ſhall recober more, on any aſſu· 


« rance, than the value of his intereſt on the ſhip or in the 
« mercharidizes or effects laden on' board of ſuch ſhips ex- 
i cluſtve of the money ſo borrowed: and in caſe it Thallap- 

* peat that the value of his ſhare in the ſhip: or in the nicr- 
© chandizes or effects laden on board doth not amount to the 
« full ſum or ſums he hath borrowed as aforeſaid, ſuch bor. 
« rower ſhalt be reſponſible to che lender for ſo murh of > 
C money borrowed as he hath not laid out on the 
« merchandizes laden thereon, with lawful intereſt for the 
* ſame, together with the aſſurances and all other charges 


b thereon, in the proportion the money not laid — ſhall 


ec bear to the whole money lent, e Py 


and merchandizes be ly loſt,” 


| Now this aft, to the purpoſe 4 e n the 
borrower as hiving 3 a right to inſure only for the soul us value, 
over and above the money he has borrowed on bortorntee of 
at reſpondentia, And lenders at reſpondentia- or on bottorrit 


may, to many purpoſes,” be faid to have a LIEN. : 


Yet we are ALL. very well ſatisfied after a more particular 
confideration, © That this act of ent never meant or 
intended to make any alteration in the manner of infurantts. 
It's view was to prevent gaming or wagering policies, where 


the inſurer had ns iutereſt at all. And if the lender of mon 


at reſpondentia was to be at libefty to inſure fot M than þ 


wvhoteintereft, it would be a gaming policy: for, it is obvious, 
that if he could inſure all zhe goods, and inſure his reſpondentia 
intereſt befdes, this would amount to an inſurance id his 
whole intereſt, ; The 


SKA AFS. gr 


SD . r 


Py 


' | 1 15 h 46k4 *. i. 


The ad conſiders the form of the policies juſt as tþ ipod _ 


before the making of it; and Sfovides, * that oh all actions 
brought on policies Y e the . laintiff or his attorney 
of agent fhall; within 15 days after he ſhall be required by 


the defendant or his attorney of agent, declare in writing 1 


„% What ſum or ſums he Bath afure or eauſed to be afured 
in the Whole; and what-ſfum he hath bortowet at reſpor- 
« dentia or bottomree for the voyage or any part of the voy- 
4 e reel in ſuch ſuit or action.“ And in deſcribing 

intereſt, it gives the — right to make 


9 — pg e de tis ed ke gon. | 


the PRACTICE. 


= 


| UisJordthip;faid,, As had locked into the priate; and he 


found that bottomree and reſdondentia are. a particular feces of 


inſurance in themſelves, and have taken a particular denomina- 


tion : and he could not find even a dium, in any writer, fo- 


reign or domeſtic, * “That the reſpondentia-creditors may inſure 


« upon the goods AS good. ” And in 7h17 very caſe; the rer 
ia-intereſt was intended to have been ſpeci * 3 but was 
omitted to be 905 ot Bog e 8 


He declited; thit he "WY By hing vie intellig 
perſons yer very converſant i in the knowledge: and practice of in- 
firances, ? That they always do mention. e 
2 whenever chey mean to inſure 1 


A 


4a This their preſent. determibiition would not, he ſaid; VER. 


fere with mae of Godin et al. v. London afſurance company, With 


regard to a lien on the goods becauſe hit 8958 of antereſt | 


has taken a particular denomination. WI pM ab 


It might be greatly inconvenient, to n | Kay ON 
varus to general uſage. And r be ſom . 
fraud if it be not On 1 45 | 
WE 27455 * Pan 50 
He declared 1 of 0 3 e to. be 
this—*©, That be [hed now, as the /dwu..and pro e of 
©, merchants, that RESPONDENTLA. and BOTTOMREE niaft\ be 
« mentioned-and ſpecified i in the policy, of inſurance,” But he 
declared, at the ſame time, that they did not mean to mm 
mine genera{ly,, 4 That xo ſpecial intergſi in goods may be 
. given in eridente, 3 in aber caſes than thoſe of reſpondentia 
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1763. | TEE 
= | Mayor of Yarmouth vgl Ease. ae 

une 1703. 8 if 6. 
| Ps ma action upon the caſe on H. The 
Toll thoroug declaration' contained ten counts; which, in ſubſtance, 


UIres a c WH 2 
5 5 amounted to no more than this; that the plaintiffs: and thoſe 
Gown, In ener; whoſe eſtate they have, have had and received; and been uſed 
demand of it. and accuſtomed, and have a right to have and receive a cer- 
tain roll L upon exportation of corn and grain from their port 
| of Great Yarmouth to parts beyond. ſea; and that the defend. 
ant exported certain TE of corn and grain, A n 
| paying the toll, , 88 | ANTS ant vg 
The dete, dete edel G d 

1 alſo to the ninth: and to the Ith, 8th, ui ow he 

e the e LE: e non er e e, en 


The ben joined i in eee, 308 the "hr deren 
counts. L : e ene 

' "The FOR rden turned 9 vpott che Rs of de. 
murrer to the firſt count, (which. ame cauſe was alſo aſſigned 
in the other fix demurrers.] So that it will be, ſufficient, If 
8 oft count. be e 18 n COLIN with 

STE 1 4 hed i 17. 


It was in theſe Words. Wherens the 3 Gieat 
cc Yarmouth in the county aforeſaid now is, and fm time 


] 


whereof the memory of man is not to theigontrary,” hath” 


ce been an ancient burrough; and whereas the ſaid mayor, al- 
4 dermen, burgeſſes and commonalty of the burrough of 
1 Great-Yarmauth aforeſaid, on the firſt day of May in the 
« year of our Lord 1752, und long before, and ever firice, had 
« and received, and have uſed and been accuſtomed: and of 
« right ought to have had and received, and ſtill of right ought 
« to have and receive a certain DUTY or T0 L, called mea- 
. ſurage, of and from every merchant: exporting corn or 
4 grain, in any ſhip or veſſel, from the port of Great\ Yarmouth 
c aforeſaid to parts beyond the ſeas; to wit, two penoe by the 
« laſt for every laſt of corn or grain meaſured and exported 
« as aforeſaid; the ſaid mayor, aldermen, burgeſſes and com- 
c monalty in fact ſay, that the ſaid Chriflopher Eaton between 
* the ſaid firſt day of May in the year of our Lord 1752 
“ and the firſt day of April in the year of our Lord 1762, 
tc being a merchant exporting as aforeſaid, did export, in 


6 certain * or veſſcls from the port of Great Yarmouth 
6 aforeſaid 


00 laſts of corn * 0000 las , 
= i rt of which. ſaid. ae e 6 


« 50 
by the 125 0 

1225 by ls as Aerea; "that, is to jon —— ja h 
« mouth aforeſaid; and being ſo liable, ig d Chriftopher, 
« in conſideration "thereof, afterwards to, wit on the ſame firſt 
« day of April. in the year of our Lord 1962, at Great, Jure 
« month aforeſaid, 2 and to the ſaid mayor, alder- 
men, burgeſſes and ce hen and there faithfully 
« promiſed to pay to them the ſaid ſum of £24 hen he 
« ſhould: be thereunto aft 

2.1 5 . 4 


7 SPECIAL. cauſe by demurrer. Was — : tha defend. 
at in the following words—*, And for cauſes of this de- 
i murrex. in 1 n law,.,, the ſaid C ben, according to the 
« ſtatute in ſuch Fake Fe and randep, aſſigns the-follow- 
40 1 objections, t 15 0 to ay for, that the ſaid. mayor; 
ermen, bur and commonalty have NO ſpewn- an 


3 


8 * 


1 « alle ged in the jog firſt : ſix counts of the above, ee e 


e or in any "of th of, — counts, ANT, BENEFIT which: be ſaid 


“ CORPORATION perform or are bound to perform to the PUBLIC, 


wards required.” na] ati on | 


e OR ANY, CAUSE. er .CONSIDERATION evbat/aever GpoNoywiion 


« their pretended preſcription. is, FOUNDED :.and for that the ſaid 
« fix. counts are and e 


" ROT and defective, 4 in form, Mes. granny I Mix 


The ſingle queſtion. PROP This demurrer Was, £ nee 


ie it was incumbent i upon the plaintiff, in this action on 


them is, in 4 nee ee. 


« |, en to 4. 201 {et 73 1 in his declaration 2 n | 
the te le e demands. Tobit: i -v iin 4 \£ VS, 84 | 


It was FR] firſt, on Friday the 29th of 
Mr. Yates fot the defendant, "wo: Mr.. I. allace. for 
tiff; and again now, Mr, Piller for the 


= TE 1 


LY 


Mr. Solicitor General ( orton ) for the plaintiff, * noitsrs! * 


Tur COUNSEL for "Se defendant argued that ag 1 Was 


not an aQion brought againſt a Wrong-doer, for a5 but 


an action grounded upon a demand of a, RICH, it was ne- 
ceſſary for the plaintiff to stiE x, a, confederation, for the right, 
he demands: and to prove the diſtinction between actions 
againſt wrong-doers, for torte; and actions which demand a 
right 3 they Fited | Owen log. e cot. againſt Lauremy, in B. R. 

And! it is more e nece 5 Ip ae Ling caſe, a as. s this: 
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and 1 Sir 8. 12 
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Zig, Marini d, Mau prove « th 
fone 7 ah reg eng pry? ty. clain a ch 
$0 alt des the cafe of the mahot of Werften v. « of 
—_— 12 G. 2. in C. B. öf al el eh ng ib 
H appearing che Court w obey 2 
proc jpmen againſt the, plaintiff Xs 


There je o difference, ca, between 
An ane; and it's oe a plea; we the 2 55 


2 * 
They made 4 difference between pre 3510 LAY 1 
rights and preſctip ions that a 84 rien For lic. 15 5 4 a 
that in the „ 4 Cofifideratipn may be implied but 1 
latter, a ſilkcient conſideration Wü be uu. 5 4 
"They aum eg allo; [ "O88 S n ff chi aſe, 7 # . « 4 
pri” upon the Jen: 5 wa at the 0 * was ſhe\ 
88 n Hat vol © Rave Bl an « fy 
6 
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are the owners of it. And” the im lied con nh he. 15 
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can be where the NTI the | 
Py Hb. 175. e one” 8 


Tar: COUNSEt, for che ais anſwered, that PRES? pre 
toll has no ſimilitude to the prefent caſe : "Bt is bow ne 
through a town, in the * which, 105 common 1 
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md comin right, is free to every body. neee it uy 


- 1 f btn 


Tvinity Teng 5 Cen dA 


| MATS) hc yr A yl a ſpecial conſideration, 


1k 2 ** ie, 8 ; Ft 5 Yanmovrh 
But the Nüssen Sei imine: Dconfddiition : 2. Tay 
gn ING. and was made out of private pro- 
e public. 1 pony rh ch 
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murred generally to the declaration. The caſe was twice or | 
thrice argued upon n A That | © 
% no conſideration for the duty was ſet forth $* and all the 
ate) we * taken 3 were the ſame as were now 
d it was. on if it had 
| 1 have 3 +20 
y to bring g into a 45 e 
= 23 Hh 6 Ca ph * 


b irs net appear, hi fe of th ae 
That the e ng wad of the port ꝰ . We have 


ſhewn © That they have always. been accuſtomed to receive the 
all, and that they always. de reretue it, and that yl 
te are intitled to receive it ;” atitt al this muſt have. 

proved at the trial, if it had gone on to a trial: and if their 
bring e of * 0 was e it mf} have been 


at. Bo 88 4 87 Ke müde ry Af wil 
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This is Good iehoug „ on demurret: it ih aun d for 
cauſe of demurrer ; and it is therefgre upon 8 
if it was a general demurrer. In-afſumpſit, the delt is the 
conſideration. Hibbert ws-Courthorgs" csi 6: on 
ih nenen we 220 32 8177 SP ben Finne 4260 8 ⁴¹ bat, 
To ; xx] for the defcndant! in dt mitte 
it goods are b delt into a pofr and unladed, deration' 
. for the 5 to the owner of tlie port thalf be wel. va 


the : 
ER or > wi Ry Th al he 
fore, Where the Bau a Fight to che port, do Fro 


bly i. h eaſe, Where "Have it nur. e d. tho- 
rough-toll \are (app ire to exit caſe; dee pr 


T. public ri 15 can not ae with out 2 conlide-. 
5 ration.“ An gh' iP Wk 18 unde. 
ion may' be pez Holt which'go 2 1 e ic 


ent o $A Tights, i it 'q Top ak pars 


47: 4vat THI ” H. ty erer Neri 
D Te mg 325 1 : 55 19405 Ne 27 
be only eaſe in. point, that tbe 
mayor of Exeter v; Trinket «but ee ti 
trary to that of the mayor of N tin ham v. and was 
* demurrer, whereas this 3 is, on ſpecial, — . — 
s cauſe particularly aſſign 


A 1755 2 5 3s 


A. Upon a general 
night not anden it as W 0 Tub W 5 


1 e e e e Koln tels ah 24 Nee Bats its 

UP — could grant the duty, ene en 

| Long ee muſt iow he gran 6? Tore Ito bi * 

1 | * 070% "1. Noe ont be k 

48 ' Lotd MansFIEL This ia „ a v e Indesd. 5 

The plaintiffs ſet out ty ha IVE a Ap ght, 70h S 

to a Port-duties of Larmout f 10 . 

$3 hüt 

bete a | Wheber they re aue to; et i a 

4 nete 4 A cn «Fr 447 

55 re Vel 2510 cf NW 

— eaſes like the preſent, are of e 
the reſt are all ou of . + 37 904 . Dn W 
S 4 | 211 © te 3; 


The MAKING A Por is « if aeg, It i is 3 a i 
evident convenience to the merchant : it ſpeaks for itſelf. 
may never; require repair: therefore I do not know that it 4 


* 


* to > ſhew repair. og by pug be lee” AE 
% W ' : 1 . 5 n 


The Mk. Fre E he foil is out of & cake 


But 


' of: court in ** — upon ſolemn argument, and 
after conſidering. all the former caſes and precedents: and Nissen 
this precedent is punctually followed in the preſent caſt. 


Tas alone would be On 1 yt the thing 


* 


a. Jie Denon ao hou i e. — — 


ftanding the Ipecial ner. 


. 5 


He chought the title auf ben. 4 way not 5 


want repair in 200 years. 


The declaration ſhews a er "title 2 out E 


: 
x $$ 4 


E 


y- 2 brei 1 1763. ; 


a 


mind, for theſe port-duties. The conſideration is ſelf-evi- 


dent; vis. the benefit to the ſubject. It is not neceſſary to 2 2 
or repair it. 7 3 


hew that the corporation are owNERs of the heil, or 


It is not now neceſſary to ſhew repairs of a pew in a __ 


becauſe it may. ſcarce ever avant NO 


And here is an eſtabliſhed precedent, beſides the- ſelf-evi- 
dent conſideration. This is not like the caſe of gy: 


Mr. Juſtice Wi dor remembered the caſe of the 


mayor of Nottingham v. Lambert; and obſerved, that though 
that was ſaid there That the plaintiffs could not have * 
« covered, for want of ſhewing that the cm were 


« lords of the manor,” yet it-could not alter the 
in that caſe. | : * 


As to the confideration—It was moſt & fully ſettled in de „ 
of the mayor of Exeter v. Trinlet : it was clearly held, “ That 


IND 


« in a toll-thorough, a conſideration muſt ” hewn, becauſe 


« againſt common right; but that a 
© IMPLY a conſe — to — . 
ſettled. 


The next e i « Whether the co 
© thewn a title to receive i it,” 
title ſhewn. 


* 
521 


Tux crown has a . to create the duty, and to a 


the duty to another, 
a grant 3 and e it. 


Per Cur? 


This MI MI! is 888 to ſuch 


J UDGMENT for che PLAINTIFFS. 
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aſked late, yer mga nnn by 
by”) the court granted. 8 Lig 
. Lonk Moreno Walt I 1 ee 8 
ö | #hir declaration is now 1 5 cſtabli 25 
"1 | n 99 was, 
n Black. Rep Serben and Another 5 Coſtar ag King 
413.423. S. C.) 8 Another 13 1 8 in th 
; ev 10 June 1 855 9 9 5 10 
1763. 
Wharfingers in r reſerved . rere. the t 
London are not ball, Filer 
e ee, « ds 
n I was an ation upon the eaſe c on gte for WHAn- « pa 
— _ FAGE and CRANAGE due to the plaintiffs as e / cayſ 
83 e of Book 's Wan in London, for f. $$" 
of malt brought to, and unkaded aT their N Fn: 
| ſeet © 
| The declarati ſet forth that the plaintiffs are wharfin- * 
A and have Wk and fake poſſeſſed of the wharf, Ee; j 2 
„ and are intitled to a TOLL of 6d. a ſcore for all male bro ught the f. 
| to and unloaded ; at their wharf: and it ſet forth act of Mort 
Parliament of *22 C. 2 % 31+ . which enaCts that ſuch Fg 
907 and no | other ſhall be taken or yharfage a1 and ae and þ 
lis mz jeſty, With the advice of his privy council, {hall be At 
by bio ws and allowed to be taken; and biges wharfingers bad 
5 1 under a penalty, not to refuſe to ſuffer any goods or mer- whirl 
| chandig e to e "OY or Dunes at or from W wheds at | prop! 
© rates aoreſ; aid. may 
lame, 
"1 likewiſe ſet out ſections 44s 4 5 , 246 of the faid 28. an d al 
cil; 1 
. Then it ſhewed, that an order of council was made gr Fr 4 
| 2 iſt, of March 1674, purſuant to the ſaid act of parli- cans 
ament gf 22 C. 2. 2. 11. $ 23: by which n. malt 1s dule | 
ried of $0. fr ore. nice 
efenda alegilors of the fa 
Then it averred, that the defendants were co dh 


e cargo of a Weſt-coun barge, which came loaded with 1 
Ie to the plaintiff? 8 dad hart, and was faſtened at and fr - 
Hy there; and that part of the ſaid loading was there 21107 
landed, and other part, though NOT ACTUALLY LANDED UPON pe Foc: 


 *=' | ſaid 
i | * iy was put on board of lighters, WHILST the A 
44 * remained faftened to their Wharf. And therefore 124 owner 
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the two fn ntieth year of his now majeſt 1 7 75 in- 


| titled © additional act for rebuilding of oy cit 
« den, uniting of pariſhes, and rebuildin the . ang 
« parockin churches Wich the faid city,“ it is by ſever 
; clauſes in the ſaid act contained (amongſt dae thing 8) aged, 


that there ſhall be left a convenient tract of eus all along 


from London bridge to thè temple, of the breadth of wi 
ſeet of aſſiae, from the North fide of the riyer of 75. 
to be converted. to 4. key or public and open Wharf ; and 


that no lighters, boats or other veſſels ſhall lie before 25 of 


the ſaid — or Les between e places aforeſaid, on the 


for the loading or heading of Len without the 11 
and permiſſion of the ſaid Whar or proprietors thereof; 
aud that it Ra and may be lawful 4h Uk 10 ns to 


load of unload Kill 2 or merchandizes at an 


wharfs or ke "Ws or _wharfoge and cranage wheregf, Wau | 


nger or other perſons concerned ſhall and 


Kore "Wh 8 
= demand — receive ſuch rates and no other for the 
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and allowed by 17 maſe ſeſty 155 the 1 — FH priy coun- 
cil; a table of which es ſhall be hanged up at every of 
the ſaid wharfs relpe tively ; 1253 majeſty, this day preſent in 
os TY ae d of the 25 gates in the ſcher 
e hereunto annexed, hath hereby, with the ads | 
vice of 925 7 coup 1 * ſet * and appoint 
che hues ſey = ec lire rates on contained, and 
doth order an e at the ſame ſhall and may be taken 
for the wharf; 1 e 2; all ſuch goods in the ſaid ſche- 
dule alſo 4 the ed a$ 5 ka at wy time . by any 
pou rſon Cbalfdeder brough unte, ſhipped off, loaden, or un- 
den, a'r Bros wharf rf or key, adjoinirig to Dueenhithe | in 
London ; and that it ſhall and may be lawful for the preſent 
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= ang Every perſon or perſons that ſhall Kereafter being any goods 
unTo, ſhip them off, and load or unload the ſame at the 
| . ia aforeſaid key or Wharf, the ſeveral rates for eranage and 


| « pay the wharfingers, according to the rates mentio 


guns, 


00 at 205 N hereafter, to demand and receive 


wharfage, which by the aforelaid ſchedule is appointed to be 


paid for the ſame, and no other: and to the intent that all 


fons concerned may know What they are. to; pay for the 
age and wharfage of their goods as aforeſaid, and not 


5 to e ſed upon by the wharfin ger, and made to pay 


mböre den their juſt due, it is furder ordered that the ſame 
be printed and publiſhed ; and that a copy of the ſaid table 
and rates ſhall, coqraing to the directions of the aforeſaid 
act of parliament, be kept conſtantly hanging up in the moſt 
public part and place of the faid . ee or key, and another 
at the cuſtom-houſe for all perſons concerned to GAS: to 2nd 
make uſe of, as they iball have occaſion. | 


That in the ſchedule annexed to the ſaid order, jap ben 


neter I unto, malt is rated at fix pence the Lahrer, FE 


That the plaintiffs were, Ant the time in che 8 
mentioned, wharfingers, and poſſeſſed of Bros wharf or 
bey abovementioned ; z and intitled to the faid rates. | 


That the defendants were conſignees of a loading * malt 
which was brought in a Weſt-country barge; Which Welt- 
country barge was FASTENED and lay at Broot's wharf, and 
unloaded a SMALL part of the ſaid cargo upon the ſaid wharf; 
and whilf fhe lay faſtened, the other part of the cargo was 
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Mr. Wallace for the plaintiffs, and Mr. Serj eant Burland for 


the defendants : and, being a queſtion of great conſequence 


and a new one, it was ordered to ſtand. for further argu- 
ment; which was made on Tuęſday laſt the 5th of this pre- 


ſent June, by Mr. Solicitor General { Norton f for the W 
un, and Mr. e n for the defendants. , 21 5 


Tun Coons for the plaintifh argued 158 the efendants 
are liable to pay the duty for thoſe goods which were brought 


to the whart, and carried away again elſewhither, Tg 
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lend. For, at : comman lau none could either unlaad at ak 
Wharf, or come to it, and feſtem their barge at it, without the $72razy and 
conſent of its owner: but this. ſtatute of 22 C. 2. impowers Aether 
them to do it without the owner's conſent, paying the toll. Fes, 5 


Therefore the owner of the ſoil, whoſe we . Vor at leaſt Another, 
e e ns Ws ne . 


intitled to al/ advantages. 
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mult mean ſomething different from “ 2 he wharf: 
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that he ſhould receive zſation for it, according to the 
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| The weſt of our ods were not UNLADED Ar THE ln, 
within the meaning of the 46th ſection; and, by the 32 


ſection, we could not lie before the wharf egen than n "Was 
85 neceſfary. | 
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is not to be reſembled to the caſes of of fairs and markets CE ng 
have e to the ent caſe. 3 . 


"Ys, the barge-maſter has 2 right to come tothe what 
yet. if he only comes there colourably, r 
under that pretence, or exceeds his 1 he Hall be con- 

ſidered as coming thither, with an ill intention 3 and therefore 
ſhall be looked. upon as a treſpaſſer -ab initio, Such a ſub- 
terfuge would be for We of a n in an baſe 


of OR: 4 


| Ir the unlnded goods were to contin bable to * 
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been landed on the wharf. As the defendants have had 100 | 


vg of the wharf, ther ought to pay the duty. 
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1763. To go by ſteps -In the firſt. place, it ig dot contemded on- 
— we the part of the wharfingers, that any meaning is to be put 
$7zruzx.and upon the words All ſuch goods and merchandizes ax ſhall 
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; eas, 4 bes yen ; 
min the! next 8 it is HAR, that if the veſſel Ice comes to 
| the wharf unloads only part of it's Ry upon the wharf, > 240 
ES and goes forward with the remainder of it's lading, in onder hi 
| Th ja to be unleaded elſewhere ; the duty is only to be paid for ſuch 
, TY part as 18 unloaded there, _ not for the rey FS | is 
; ſo carried WS e ebe fo ahh ee. 0 
| Thirdiy—It i is 50 contended, on "the poet cf 3 whar- A 


« fingers, that the owner of the veſſel or a ig obliged to 
« pay any duty for unloading the goods into 1 5715 on the 
15 river, UNLESS he has FASTENED The * to the wharf.” * 


Peach Abe PEST Graumfance ſtated i in | the preſent 
caſe, is, that «© WHILST the veſſel was and remained moored 
«. and faſtened to the wharf, the goods and 'merchandizes 
« were put on board of lighters brought to lie long-lide of 
« her, but NEVER landed ON the wharf.” IM 
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that nothing can render them more ſo; and one is therefore 


under a 55 deal of e in wine i manner "MY por oy 
argument upon them, 


Ye a 
- 8 
— ENS — Ss 
rr 
- "7 : ER ny 
* 


* 


"35 
4 
1 
1 
I : 
A 
* 
7 
bi 7 
. ; . 
1 
13 | 
avi 


n 


— 
ee 


1 
N 
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tiffs upon theſe goods thus put on board lighters, it muſt ariſe 
upon this a of parliament.; on which alone, their claim to 


" ſuch duty is founded. 
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And a duty for WHARFAGE and CRANAGE can not be due 
where the party has net had the usz of the 4wharf or the 
crane. WHARFAGE is due for landing on the wharf; and 
CRANAGE, for the affflance of the crane. r or 
1 are very different things. "BP 


Ir any injury has been done to the ee by hing 


before their ws or Nes faſtening the veſſel to it without right, 
or in any. other way tever, they may have their remedy 


in another nan Led 3 not ee this act of parliament, 
which relates only to ware and Tenn, and gives ws 
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4 muſt bear a different meaning from ct % 
«the Wharf ; and that every veſſel coming to the wharf and 
landing fome of it's goods upon it, and putting ather' part on 
board à lighter, is liable to the duty for chat other = which 
is only put on board of the * 


| - Butthey might as a. un 2 veſſel, coming and 
yy: the wharf, without even anus ah ex 
be liable to ke. 1 
| Clearly, the te caſe was neither within the idea of 
the ac of parliament or the order of council; nor would the 
legiſlature have give the ſame duty for this, (if they had really 
meant to give any) as they gave for landing the goods upon 
the wharf: they Souls certainly have given a ſmaller duty 
' for this alone 3 becauſe the duty muſt ſtill be paid again, what · 


ever wharf, they ſhall ar Ia be landed upon. We can not 


ſuppoſe that they will be landed at private fairs or freewharfs : 
for, goods conſumed in the port of London muſt, in general 


de landed upon ſome wharf where ſuck goods are uſually 


landed ; and it muſt be a very inconſiderable NET that 
one can ant col to 2 ge 1829. 


But it is ſaid, « That 0 owner of the + or veſſel 
« has the benefit of the wharf given him by the act, even 
« againſt the will FE wharfingerz that the wharfinger can 
« not hinder him from coming to it; and hing at it, nor even 


from mooring and faſtening to it; and that there is no reaſon | 


« why he ſhould receive all theſe advantages, without making 


« 2c 1/ation to the Owners who is RY. to repair Ws 
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the "= of the act; 


intention of loading or unloading upon it; or if it ſtays 
there /onger than the act permits; which expreſsly prohibits 
the ſtaying longer (without the conſent and permiſſion of 


the w aces) than is neceſſary to load and unload. „ v. $45 


And this coloyrable coming thither, with an unfair intention, 


muſt depend upon circumſtances z and is a matter of fact, to 


be tried by a jury: an action upon the caſe will lie for it; and 
a jury wil conſider it in damages. 
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3 againſt the expreſs words and meaning 
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| Ces res and * -ment are extremely plain and clear. action 8 * 
Another „ men NE on 
ng. a 


2 e | * 
N — OTIS | at 
9 8 of Parliament. 7 1 


1 „ 9 88 
U wg or eng en, 2h 9ung on 
Jn thei en 0 Taggie' + ch e gs ED 2 8 
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tled to recover e OR Ee ges 
of the goods as were not unloaded UPON their Fn gb | And 
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+ ks NONSUIT muſt. be entered. 


= CSC.) _ Lade, Barr. ee. Holford, Eſq; et ux. et a 


Tueſday, 14 


ne 196 7 
[+ nfl of the Tul was a caſe ſent ther frond thy court of = 
proviſce in a for the opinion of thir court. 


awe ts! hy Fi, Lade, Bart by his will dated 19th i 193% 


till . deviſed his manors, &c, to four truſtees and their heirs; 
at the age and likewiſe all his leaſeholds and copyholds and perſonal 


rive at the 


of tuenty- ix. eſtate, to be laid out in the purchaſe of land; urox TxvsT, 


and to the usk of his couſin Jon Ixsxrr, in ſtrict ſettle. 
ment; with divers remainders 1 0 in ſtrict ſettlement. ' 


In 1740, the teſtator died. 


After his death, Tnſkip took the of Lans. 

In February 1751, he attained his age of 21. In 1766, the 

. ſaid JohN Laps (afterwards Sir John Lade, Baronet, at- 

| tained his age of 26; and married Ann Thrale, In 1759. 

he died; leaving his wife enceinte of the now: 1 3 Sir 
John Lode, B Baronet. / 


In the will there © is a PROVISO * That ſo often as, and 
ce ring ſuch time as the perſon who for the time being (in 
* caſe the teſtator had not otherwiſe 3 would 2 
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F 
were to enter, and receive all the rents and profits of the 


1 v. 


4 real, and all- the intereſt and produce of the perſonal Hozronm | 


_ « eſtate: out of which, they were to allow, for the mainte- 
« nance. of ſuch. tenant for life or tenant in tail, ſuns par- 
« ticularly ſpecified : and all the ref was to 4CCUNULATE, 
. « and be lid out in de ieee per dee 

e eee 4c ann | 


o e hs: A; We digi whe 
TENANT IN TAIL, the proviſo of limitation to the truſtees 


« To take from him the profits of the eſtate, for the purpoſe 


cc of accumulation,” ee 2 N | 


ae voip. 5 22 


1 


| The defendants, who niet hinder Kinhtathers tn N 
er, inſiſted, it was a god legal limitation ; and that the t 


for which it was created, ought not to make it void  There- 
fore, till his age of 26 the infant could only be allowed, for 
maintenance, the ſums l in the will. 5 


On the 14th of mani 1763, PE cauſe was heard be- 


fore the Lord Chancellor Henley ; who ordered a caſe to be 


made for the opinion of the judges of this court, upon the 


following queſtion, viz. 


tc Whether the defendant Roſe Fuller, the heir at e of” 
© the ſurvivor of Anne Lade, John Fuller the elder, Hugh 


©* Offiey, and John Fuller the younger, the truſtees named 


« in the of the ſaid Sir Jahn Lade the teſtator, did, 


© upon the birth of the preſent plaintiff Sir ohn Lade (the 5 


infant, ) zake any and wHAT gflare in the premiſſes deviſed 
' © by wor fond er view the faid fcſtutor's will.” PETE 


This caſe was twice argued; firſt, on Tuęſday zehrt 


laſt April, by Mr. Serjeant Heuutr for the plaintiffs, and Mr. 
De Grey for the DO + ; and now, by Mr. Marton for 
the u, and Mr. Wedderburn for the defendants, f 


As it was a new Rh and the matter of value, the defen- 


dants preſſed for another argument; and ſaid, counſel of 


eminence W am ha it. 


But THE ber aid 3 the allowance of maintenance 


was TN in the mean time, which was a hardſhip upon 


the mother; 0 all the 
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And onthe te of Jane they made te th llc 


JS +Y 


| | Queſtion--Whether the defendant Reh Ralle, he heir a 
| liw JE the febivor af aoies; = AO Fuller the elder, 


Hugh Offiey, and Fohn Fuller the Fe e's 3 nmel 


in the will of the 4 Sir 7 teſtator, did, upon 


che birth of the preſent g Sir Jin Lade take ann and | 


1 _ what eſtate in the premiſſes deviſed, by weve: Re ee 
dl | 1150 in the will of the 1 teſtator. We 


Haring heard counſel on both ſides, _ Ft © hong this 
caſe, we are of opinion that Roſe Fuller, the heir at law of 
the ſurviving truſtee in the will of Sir Jahn Lade, did xor 
tale any efiate in the premiſſes deviſed, by virtue of the 
ene in the will of che "nnd teſtator. 


MANSFIELD: 
E. WIEMOT. 
17th June 1763. 
Ce Black PR 28 _ Chen. ; 


Tueſday 17 


June 1763. > 138 x 
Aion lies for Tus was a writ ee Pa the e Plans | 
brought upon a judgment for the plaintiff there, in an 


licious com- 


m. f n of bank= action upon the caſe, for falſely and maliciouſſy ſuing out a 
rupt, notwith= commiſſion of bankruptcy againſt him, to which, the defen- 


rl 0 dant pleaded the general iſſue; and a verdict was found there, 


given by 0. 5 and judgment given for the plaintiff. Upon which * 


9. 6 3% the defendant below eie this writ of error. 


I 23. 
Pieke ” Mr. Serjeant Hewitt, for the plaintiff; in error, objected 


Mich. 3 Geo. 3. to the action, and faid it did not lie; becauſe the ſtatutes of 


145 
146. ſeems to itſelf ( 
be the caſe upon 


bich thi 
= 456) Bog „ Ie a ſtatute mater a new offence, and — a 


5 2 ' * bankrupt an have provided a particularly ws rand nd the thing 


ptcy) did not exift at commori IA 


2 


| brought, remedy, an indictment will not lie. Cro. Fac. 643, 644. 0 


4. Caftl's caſe. Placod. 206. a. Stradling v. Morgan ; 


34, 35 H. 8. c. 26. The ſtatute of Valet was aa as 
nn a negative. When there is a W remedy 657 | 


Sr 


N 


„ee 
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br 


wad 8 t, N 1 | | | 
2 iT aber io end DFAS fo. — 
theſe particular, caſes. ALY. 59. Dr. e ys and Bae y. 


Carter 36. © Go) . mo EY tg is CARA: 
' The, bankrupt lap dne os ane ies Abe . 

laws, or as one ' like thoſe. 2 7 

faſtical perſons, in T Ventr. 246; Bay Marte. ne 


y 1 749+ | ee Ire. 


1 I. c. Is. and TiN 35 Co ON E gre, 6. 22. 72 | 
dc material 


« for preventi = 82 aut commiſſions of — 
« 255 ly, bei enacted ; and directs a bond in the pe- 
nalty of 200 1. conditioned to proye the bankruptcy : Which 
bond is made MN to und af ons ban kf 


for the penalty, 


-  Anichi Bulbimacs memes tile pideidier W/eiAGghe 
' proviſion. It would be unpolitic to make the ſuing out com- 
miſſions of bankruptey too dangerous. | 


Lord MansrikI p There is no clauſe i in that act, that 
takes auay the common law _— nor that ſays, © That 
hos the party ſhall not recover more an 2004, damages. 


It com mover be; d the benefic of wide! that „ Sed duds 
be at liberty to ſue out commiſhons of bankruptcy maliciouſly. 


Mr. Albburft, contra, was beginning to ſpeak : But 


” 0 clear, that without hearing him, 


4 UNGMENT to * AFFIRMED. 
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| The ſame day. 
TH H I 8 was FF IRR ale reſerved, at niſi prius at Guildhall, Falſe warranty 
before Lord Mangfield, for the opinion of the court. 2 


inſurance, will 
vitiate it,thou 
It was an action on the caſe brought for the recovery of a 2 — >. 


total loſs on a an of inſurance made on goods and merchan- in a manner 
dizes on board Re ip Br ee nd from Nets 2 
8 Beten 


7 


c0LMER and 
er v. 
VIEMAN., 


. 
23d day of September 176. _ 


The defendant having pleaded the 3 ths * pad 


this cauſe came on to be tried at Guildball, Lo 
| | 21ſt day of May 1763, before Lord it 
was admitted that the Plains had intereſt on board the ſhip 
| | to a large value, 1 81 to the amount of the ſum inſured. 


| The fhip, p, with the goods and merchandizes ſo loaden an 
being on board her, h 

and before her arrival at London, proceeding on her voyage, 
was by the force of winds and ſtormy wea caſt 
away, and ſunk in the ſeas; and the e , nag 
ane were thareby wholly loft. . 95 = 


It was expreſsly ſtated, * That the tip or weſſt called the 
% Bona Fortuna, at and before the time The was loſt, were 


. LS. NOT NEUTRAL perth, as warranted by the faid pelicy.” 


When 


ac under the circumſtances 


| | IE e 08 
787} & action.“ 


defendant. But 8 FA 


l Led Mamas dune Fury tft 
too plain to argue. 


perty: And this was not. neutral property. Therefore we 
muſt | a 
| Jovenant for tho mmer. 


(x Black: Rep: my © Rex verſu Doctor Harris, , 


| nay =p ; (In the Crown paper—) 


Lis pendens is Urn 2 MANDAMUS to adnit and ſevcar CHURCH= 
mob dere WARDENS of St. Olave's, Southwark. 


turn to a man- 


Onan op orap ECT 


Tart 


EDT 3 


ap ta 


fat on the premium received by him for the ſaid inſurance, 


EOS BEDEES 


er departure from North Bergen, 


The g Ti e Kerr 


„% 


Mr. Wallace was for the auen and Mr. Tate for the 


This was No contra#? : For, the man infired neutral pro- ; 


2 


R. 


= E 


and elect 


commands him, without delay to ſwear and admit, or cauſe 
to be ſworn. and admitted the ſaid Henry Griffith and Thomas 
Garner into the faid place and office together with all the l- 
berties and privileges thereto Og. 52 men 3 
or ſhew caule to the contrary. =» | 


4 alſo 3 W 


admit David Grin, Philip Cox, 1 ipbitee and William 
Strickland into the SAME office. 


He returned, that there were two cauſes depending before | 
him, which had been afterwards conſolidated into one; in 
which, it was diſputed © Wuo were elected church-war- 
ec dens;” the former, on the promotion of Griffin, Cox, 
| Applebee and Strickland, aſſerting themſelves to have duly 
elected, and praying to be ſworn; the latter, on the promo- 
2 of Griffith and Garner te others, againſt Griffin, 

Cox, Applebee and Strickland ; and the parties on each ſide 
reciprocally denied the others to be duly Wer 


1 reaſon whareaſthe could not, confiently with bi. 1 

and the law and practice of the epiſcopal court, ſwear or admit 
or cauſe to be ſworn and admitted the ſaid Henry Griſſib and 
| Thomas Garner into the place or office of church-wardens of 
the pariſh of St. Olave, Southwark, UNTIL it Mall have been 
Judicially determined, in the cauſe then depending before bim, ac- 
cording to allegations given and proofs made thereon, . That 
« the faid Henry Gri and Thomas Garner WERKR DULY | 
© ELECTED into ſuch office.” All and ſingular which ſaid 


things he ſubmitted to the judgment of the court. A 


The return to the other writ of mandamus at he kiflance 
of David Griffin, Philip Cox, Jſaac Applebee, and William 
Strickland, was the ſame (mutatis mutandis ; ) only that it 
added at the v yds (after the words © were duly elected into 
« * fuch office, v) 0c by a ** of legal votes.” 

4 Note 


85 ogg fir argument; "and. he like rule ak made in 
"bath But it was the only. that was aftually a © 
N and che fate of this, of EF] determined the 


”. fi 
* 1 1 


* N 3 


Mr. Yates, pro rege, EY tha this is' le Jags, The 

commilfry is only mimfterial, and is obliged to execute the 
àct; whether it * of any validity, or not. The mandamu 

| gives no right; only a legal poſſeſſion, in order to try it. "To 

Prove which, he cited 1 Sir J. S. 60g, 610. Rex'v. Simp 

| 55 and 2 Sir F. S. 893. 894, 895, 896. Ne v. Dr. Ward, 


| | e e is a queſtion which this very commiſſary Bimſalf is could 
| 805 n And i it does not + at al pe” when oi will de- tity 9 
termine it. N N 1 11 

The defendant can a bring no Alen, till adm . | 


* . A latter caſe in point is Rex v. Reynell Tr.*9 6. 2. 

SER. Upon a mandamus commanding: him to ſwear . 
church-warden of Temple Holy Croſs in Biiftol ; he returned, 
« That in a ſuit depending in the biſhop's court, he himſelf 
ec had decreed in favour of Whitchurch; and that an appeal 
, was lodged; ' and was depending.” This return was 
2 and a n d eb b ee ante; e e 


. Mr. Blackſtone, for Dr. Harris.—The doctor i is totally af. 
intereſted, ppm ons. or 
culties. 


. FJ Mu- is an > obo return. Meter 
no right to try the queſtion: He can not try the legality of 
the votes. The king's 227. OI IRE) (ms 

ſwear: And he muſt obey it. 


© Mr. Blackſtone, cited 2 Ld. — 1008. The Qpeen v. 
＋ 3 Salk. 88. and 6 Med. 189. (All 8. C.) proving (he 

) © That non fuit elactur is a good return ;” and hkewiſe 
That. ſpecial matter may be returned, UT > 


„ . + And the daft dons va 8 
; know which to obey. | | 8 
® They | Lord MansrrELD awd Mr. Juſtice W mon . mar 


that were in 


1 


the only — —＋ to wor both. It is without prejudice to the * of ets 


F ANSFIELL | Buck fo « He ng te: 
e "Cre * ac 4* 1 Aa Saen . 


OR 


the return is — like 5 1 and the reporter 


lay We granted a writ to ſwear Carpenter; becauſe the 


« eccleſiaſtical court re 


« church-wardens. Which caſe ſeems to imply, that 
dhe eccleſiaſtical judge can not try a cufom, 9 
Ee e N r r — 


* #1 
j- 45 te 


if 


ee 40 the caſes cited on both phe 2 


e. this return to be wrong." It would be ſo, even , he 
could try it; ee vis he cn e 


een 1 
211 443 Þ 

- Mr. Juſtice Wituor—theſe rin give nope aur he 
mat an ore : Os oath 
6 bl Soren a | : ta 
b a e 


we Nervs muſt be DISALLOWED?/ / : br 7 


| And: 2 ranmgyron Manwaxcs 0. 


5 * Comme e end 5 — * 3 
| »y the right ial feigned Yue and the execution.of the peremp- 


tory mandamus: to be Suſpended till after the trial: and then 


the peremptory to go, © To ſwear in the victors at 
© the trialz unleſs the judge nan Xe Rn bes 


(elf an d-with Ir 
i; * | n * a 
| Combe, Ely, nerf Pitt. . is 1 5 (Ce Back. Rep 
Tus: was an * of bur for 1800. Wa by — 4 
Richard Combe, eſq; one of the candidates for mem- 144 Teste 
ber of parliament at the laſt * election for Ivelcheſeer,. againſt 21 ditto. 
W Pi, for unlawfully corrupting three ſeveral FA Vide ants 
to give their votes for Mr. Lockyer and Lord Percival. 4 80 5” 
.2 G. 2. 
| The declaration, was of Michaelmas term 3 G. 3. with" a ee 
memorandum ers to . next after the morrow of per eny 
cannot be pleade 


Al Souls, 
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ed to a popular 
Action, but de- 


r _ ſhew the other aQion to heal ng in point of time. 
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L. and exhibited DE 
debt for 4000 J. For the 
Nl identical offences. es 


Re COM RD I Sep Rar 41. 
ſeveral-offences in his bill mentioned, and long before the 
. erhibiting the ſame bill, and alſo before. pop wh 

ibiting the ſaid George Lakes bill, that is to ſay, on the 30th 
dex of, 2270 6 3. Tie che. fabd Richerd Case for th ro 
2 of his aforeſaid debt, ſued forth out of the court of our 
now king before the king himſelf, a' certain writ of 


our ſaid lord the now king called a LaTITAT, againſt the faid 


Benjamin Pitt, directed to the then ſheriff of the county of 
Surrey, by which ſaid writ our ſaid lord the non king. com- 
manded c, ſo that he might have his body at N hſmigſber on 


"Saturday next after the morrow of All Souls then next coming, 


to for to the ſaid Richard in a plea of treſþaſe, and 


that the ſaid ſheriff ſhould then hos there that writ: which 
ſaid writ he the ſaid Richard Combe ſued forth with intent &c, 


And that the ſaid Benjamin Pitt, afterwards and before the 
return of. the ſaid. writ; to wit, on the 29th day of July in 


the 2d year aforeſaid, was in due manner ſerved with the apy 
of the ſaid writ, according to the form of the ſtatute in ſu 


caſe made and provided; and that he the ſaid Benjamin Pitt 
afterwards at the return of the ſaid writ, to wit, on 
next after the thorrow of All Souls now laſt paſt, appeared in 


the ſaid court here to the writ aforeſaid Wes: and 3 


upon the ſaid R. Combe, in this refent Michaelmas term . 


wit, on the ſaid Saturday next after the morrow of Al 
according to his intention aforeſaid, exhibited his aforeſaid bill 


inſt the ſaid Benjamin, in aforeſaid, for the recovery 
his aforeſaid debt above demanded. And this he is ready 
to verify. Wherefore he pra and that his ſaid 


prays 
bill * r 80 and I 114 2 74 op mY 


The afendant! rejoins, 5 after * e of het faid 


| ſuppoſed offences in the fame bill mentioned, and long before 
the day of exhibiting the ſaid reſpective bills of the faid Ri- 
chard Combe and George Lale, that is to ſay on the ſaid 30th 
2s, fy the 2d year of the reign 4 our lord the nor 
a 


king, id G. Lake ſued forth out of the court of our lord 
the king. before the king himſelf (the ſaid court being then 
and ſtill at We/fminſter in the county of Middleſex) a _ 


faid 


| writ of our ſaid lord the ns latitat, 1 


5 
+ 
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1 * $ x. 
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Ergen agg Free 


5 bo] 
1 © 


& 2 
= 2 


&c 


— 


J K 7 =. 
Trinity Term 3 Ged. 3. B. R. 
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— to the ge de avanty of of * 
Surrey, by which aid writ our ſaid lord the now king Com- 


n 
n 


manded the then ſaid ſheriff Er, ſo that he might have b CAN 


er wer Un e e. ar Weſtminfler on Saturday 
3 een err, next coming, to anfwWer 
. ing pier of ue an t the faid 


n have there that writ. And that 'after- 


was fwd -with'a'copy of the ſaid crit fo fwed our 


54%, Richard: or had any notice of that avrit bring fund out 


or intended to be ſued out, to wit, on the ous 1 2 
the 2d year aforeſaid, he the ſaid Be e f 
copy of the" ſaid "writ fo. ſuad hy the ſai hr rhe wat 


Enghſb: notice-at the bottom thereof, according to the form 


—. and e the faid writ, and before n 


Pit. 


CN A ORG IN = 


that in obedience to the ſaid writ, he the ſaid Brrjamin, ac- 
cording to the eourſe and practice of tlie ſaid court, at the 
return of the ſaid writ ſo ſued out by the ſaid George Lale, 
to wit, on Saturday next after the 'morrow of All Souls no 
laſt paſt; appeared in the ſuid court here, to the ſuid writ fo 
ſued out by the ſaid George Lale; and that thereupon the ſaĩd 
G. Lake, in the ſaid term of St, Michael, to wit, on the Fa- 
next after the morrow of 4 Sent now laſt paſt, ex- 
hibited his aforeſaid bill againſt the ſaid Benjamin in form 
aforeſaid, for the rechwery of the fuppoſed debt by him de- 
— And this the faid Benjamin is ready to 


Wherefore; as before, he prays judgment of the ſaid 


bill of the ys - nee = be N 


Sc. . 


The plaintiff Ae that by the 1 Hunt of 
this court, writs of Jatitat ſued out after the end of any term 


are read as of the term next preceding the time of their being 
ſo ſued out: but he àvers that the 145d writ of latitat above 
1 fued forth out of the ſaid court here by 
the above · named Grorge Late, although the fame as teſted 
on the 3oth day of June aforeſaid, in the ſaid 2d year of his 
uo majeſty's reign, being the laſt da per Ao of an ri 7 * in 
that year, was REALEY AND IN FACT 
day of Fuly in e ſame year, — ne? entry Ad "har, the 
aforeſaid writ of Jatitat which he the ſaid Richard fued forth 


out of this court as aforeſaid, and which was teſted on the 


zoth day of 2 aforeſaid in "the fad 2d year of his preſent 
majeſty's reign var REALLY -AND IN FACT ſued out by — 4 
3 apainft the ſaid Benjamin for the cauſe Zone 

long before the faid writ of latitut in the aforeſaid reſide 
mentioned was really and truly ſued out by the ſaid Georg 
Lale, that is to ſay, Vie is ore day of Fuly in the aid: 1 24 


year of his ſaid ah reign, to wit, at Toelehs 9 afore- 


faid ; 


1 o 
/ 3 - 
[2 > : 
PEA 


Taid; and that he che faid- eee 
gy to wit, on the day and in the above repli- 
cation for that purpoſe mentioned, did ſerve à copy of his 
ſaid writ upon the faid Benjamin Pitt, and on the appearance 
r aforeſaid bill and 
deelared thereupon againſt the ſaid che 
and in the manner  Sforefaid: and this 
ready to verify. Therefore he prays ju 
ſaid bill may be adjudged good, and that the faid- 
e, bers neger pn, pot, 6h Abe. s iN 
39 6X; 3 
| a ee the 3 
* | fhews, for cauſe, iſt. That it drs nat ſuſtain th above. replica- 
0 ties of the ſaid Richard; but it is a depunture tlierefrom, in 
| this, that by the ſaid replication the ſaid Richard; in order to 
maintain a priority of ſuit, hath pleaded and inſiſted © That 
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fant was 2 'marriageable young lady, who lived with her 
— 4 A man eldimed her as his wife : ſhe deniei the 
The court could not try the marriage by affida- 

vit: Nth could not deliver her to the man a er bi 

Sand, wich allowing che marriage. She-choſe to remain 
with her guardian: and the court, upom being informed 

« That the man had « deſign 10 nen tp 

home with her, to protect her. e 554 111 HU D255: 


| In the ſecond caſe (Rex 2 ire) abe dbl we 
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e her ed in the inden. 
2 for vocal muſic3” and 
e — to Barts her maſter. During her 
= — being then about ſe uentnen, ſhe is aro 
ir Francis Delaval, whilſt ſhe reſided in the houfe of Bat 
father; as Bates himſelf was'a "fingle man and no bin 
keeper. In April laſt, Bates" her maſter mdireQly gn; 
ber to Sir Francis, as much as it was in his power to aſfign 
her over: and this is done, plainly and manifeſtly, for bad 
ol BaTEs at the ſame time releaſe; the penalty to the 
father, but «vithaut the father's application or even 
and receives the 200 J. from Sir 1 by the hands of his 
taylor; who is employed to pay it to 3 and alſo enters 
into a bend to BaTEs, to. ſecure to him the profits ariſing 


the is 5 of 
nM: and be covenants with him, both i in the uſual covenants 
of indentules of apprenticeſhip, : and likewiſe in ſeveral others, 
as d. ot to quit euen his apartments,” ) Sc. Theſe An ric ts 
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bond is drawn from him, in the penalty of- 200 J. for tis 
daughter's performance of theſe covenants (Which he never 
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ground, both Sir Charles, Se and Curl, who had been | 
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are clearly and — within the proper err Others. , 


this court. 
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' Barry, the maſter, clearly new of the connexion between. 
Sir Francis and his apprentice, in February; but he 
notice at all about it, to Her father, till à conſiderab 3 4 
after he knew it himſelf ; and at laft, neither tells nor hints 
do him any thing further than that had been ſeen riding in 
the park attended by a ſervant of Sir Francis Delaval's, and 
that ſhe neglected her . and his inſtructions ; and 
rerommended her mother's taking 3 lodging for her and 
with her. In April, he enters into this tranſaction 
ir Francis; who is to pay bim -the penalty of the ori- 
indentures, and then to HAVE the girl. Yet of all 52 
| apathy no notice to her father. BaTts's own aff : 
hight e and though the gir/ ſwears, in 3 to 
3 Bars as well as Sir Francis Delaval, yet it ly 
diſcoverable from what ſhe ſwears, ©-'That BaTzs's account 
« is gt a true one.” Bars therefore ought int to be 
included in the rule for an information. „ 
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to be ignorant 228 of this tranſaction: he 
could not imagine bound herſelf to Sir Francis, 
to be taught muſic by — but muſt undoubtedly have been 
confine of hr ‚ ea or. HI held eqs. coil cadet 
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nom. and Another = his 6. 
one ot! ee e ee e Id 15 e 
T8 was a Caſe reſeryed; upon an ejectment wida 1703 
* the Weſtern ſummer-circuit in 1761. It chrned upom ales fur eas, 
the conſtruction of a power: and the queſtion was,, We- s be liberally” 
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* ther the power was or was not well executed,”  - T 0 
At the aſſiaes, there. was .a-yerdiCt for the plaintiff, ſub- 
ject to the opinion of che court, on the following caſe; - 


Jen e N being ſeiſed in fee, in confider-: 
ation of an intended marriage between him and Mrs. Au 
Prideaux, conveyed. to truſtees and their -heirs, to the uſe of 
himſelf and his heirs till the marriage; then; of himſelf for 

| life; remainder to the. truſtees, to preſerve contingent re- 

mainders; and after his own death, then remainder to ſecure 
a rent charge to his intended wife for her life ; remainder, to 
the firſt and other ſons of the marriage, in tail male; re- 
mainder, to ſuch uſes as he ſhould by deed or will appoint; 
remainder, fer want. of ſuch appointment, to the heirs of 
2 L | | b | . his 
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miſe, r which, 2 

| A. 4 Eſtates and limitations aforeſaid are ſubje& t title 
. '- Another, = Thar ® ſhould be la for himſelf and a = 
their reſpective lives, and the fon e of - a 

< reſpective bodies, and the heirs male i 12 

« and his own heirs male, as they ſhould be ſeverally and 1 

* ſucceſſively in the poſſeſſion of the freehokl hy virtue of | I 

« the Imitations aforeſaid z; and for the ſaid TRUsTEEs and 9 

n the ſurvivors and ſurvivor of them, and the heirs of ſuch yea 
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4 two, or three perſon or to be named in every ſuch 

F CO: 2 all or any part of the ſaid premiſſes which had been 
5 blu fo dmiſed and letten; fo as thee ſhould be no 
ER | * more: than three lives in being at ang vun time; of or a 
« any one leaſe or demiſe ſo to be made and granted; and fo 

' ® as upon every ſuch leaſe or demiſe ſo to be made, there 

© ſhould be reſerved ſo much or more yearly” rent as then 


uns or had been given or received for the ſame premiſſes 4 

| r the 
% nete here 4 greater or leſſer part of any farms or tenements, int 
I 1 either tely or apart, or er with other part Tre 
IHR > ow fn NS m_— of ] 

8 or quarterly or otherwiſe 3 and to con- mei 

| © zinue during the eſtate and term thereby 4ranted, and to be trad 

& incident and go along with the reverſion and remainder, bat) 

* expectant on ſuch leaſes reſpectively, with uſual covenants in 

80 on th leſſee's part and ſo as no ſuch leaſe ſhould be diſ- 104 

„ puniſhable of waſte z and ſo as in every ſuch leaſe there mo 

4 ſhould be a condition of re-entry for non-payment of rent, nan 

Vs and for waſte; and ſo as every leſſee ſhould execute 2 the 
1 _ « counterpart of ſuch leaſe, And it whs-by ker, Tre 
| Es « rare e bent b. agreed, tall uch leaſe, grant af | fou 
« ſetts as ſhould be made by virtue thereof ſhould be. good, the 

© valid and effeFual in the law, to all intents and purpoſes; any 

cc and that the reſpective leſſees their executors, er, ſhould fort 

tc and might hold and enjoy the ſeveral, Oc, to them re- aid 

« ſpectively demiſed, for the reſpective terms and eſtate for the 

« which ſuch leaſe ſhould be made. „ | An 
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The - ſaid:»Zobn Pendarves Baſſet! died on 19th September 1763. 
17739, without making any appointment of the premifſes; -. 

leaving his wife enceinte with a ſon, who was born on 22d Reer 0 De- 
titled: to an eſtate” tail in the-premiſles,.. ſubject to the [ſaid Tuomas and 


rent charge to his mother and ſuch, other ancumbrances as 


JCCFF !!. dd 2H 03-OE: oils 
Zy an order of the court of chancery, Chriftopher Hawkins, 
was appointed receiver, and was empowered to make 
contracts for leaſes for one, two, or three life or lives, or 
years determinable thereon, of all ſuch parts of the ſaid 
eſtates as had been uſually ſo granted, and to fill up and re- 
payable thereon, "fs: e r 7411 > ins Fo 


In purſuance of which order, the ſaid Mr. Hawkins con- 
racted with Nicholas Trefdaer, for a leaſe of four fields &c, 
| parcel of the premiſſes in queſtion, which by the death of 
Henry Pendarves were then fallen into poſſeſſion 3 for 99 
years, if Mary the wife of the ſaid Nicholas Trefidder, his 
ſon, and Ann his daughter, or either of them, ſhould ſo long 
live; in conſideration of a fine of 175. to be paid as herein- 
after mentioned, and the yearly rent of 13 5. 4d. and 135, 
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4d. for a heriot. 


Accordingly, by an indenture of leaſe, bearing date on 
the 24th June 1742, and made between the ſurviving truſtees 
in the ſaid ſettlement on the one part, and the ſaid Nicholas 

Traſade on the other part, reciting the ſaid proviſo and power 
of leaſing in the ſaid ſettlement contained, and the appoint- 
ment of Mr. Hawkins as abovementioned, and the Taid con- 

tract made by him with the ſaid Trefidder, with the àppro- 
bation of the maſter, ' in chancery, the ſaid ſurviving truſtees, 
in purſuance of 'the ſaid power, and in conſideration of 87 1. 
10s, then paid to Mr. Hawkins by Tigidder, and of 87/. 101. 

more, to be paid in fix months, and of the rents and coye- 

nants therein aftermentioned, and with the approbation of 
the ſaid maſter, demiſed, leaſed and granted to the ſaid U icholas 

Trefdder his executprs, adminiſtrators and aſſigns all thoſe 

four fields, &; to hold for 9) years, if Mary the wife of 

the ſaid N. Z. Nichslas his jon, and Ann his daughter or 
any of them ſhquld fo long live ; yielding and paying there- 
tore yeardy the rent of 135. 4d: payable quarterly during the 
ud term, and 134. 4d. in lieu of a heriat or farlief at or after 
the ſeveral reſpective deaths of the aid Mary, Nicholas and 
Ann; and alſo repairing, &. And in the ſaid indenture is 
contained a proviſo, that if the 87. 104. ſhould not be 
pard within the ſtipulated time; or if the yearly ſum of 13s. 
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0 any agrecraents ſhould 
11857 on De- one year after the fame pours to be bad er performed; or 
Mie, if the faid N. T. his pager hs; ſhall do of ſuffer any 
$A and waſte on the ſaid premiſſes ; then ſhould be lawful to all 
ether. and every perſon or perſons who fre this eikie key ſhall be 
intitled to the reverſion of the ſaid premiſſes, to recenter and 
the ſame to haye again as in his and their former right and 
eſtate. And the faid Nicholas Trefidider executed a eounter- 
— rt of the ſaid teaſe : and the laſt mentioned 897; 107. 3 
duly paid at the 8 And N. T. oo Nene 
his fon are ſtill ring f | 
t 4. 8 * 
. e y 1756/4 the faid Jin Trias, Buſts died m | 
infant under 17, inteſtate, without iflue, and unmarried : 
whereupon the leſſor of the plaintiff, who is remainder-man 
under the limitations in the fettlement and. alſo heir at law 
to his nephew the ſaid 7h Prideaux Baſſet, and heir general 
to the fa faid John Pendarver "Baſſet, claims the premiſſes in 
Te, by virtue of Fe; faid * to him, Innited | as 
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Then bu caſe Kiten mal eie 4 were nine in the 
PRs of ſettlement, feveral tenements other than the Barton 
of Pendarves, which were enjoyed by the ſaid dh Pendar- 
ver Ba et and his anceſtors at and before the ſaid 11th of 
April Tj 37, by leaſing the ſame from time to time reſpectively 
for terms of 99 years; each of ſuch terms being determinable 
reſpeQtively on the expiration of three lives: ald that there 
were feveral other tenements in the ſaid deed of ſettlement 

-likewife contained, which were on the ſaid 11th day of April, 

and had bern before that time, holden of the faid John Fen- 
darves Baſe and bis anceſtors to farm by leaſes at a rack rent. 


" Phi there are Rotel Hereryl old leaſes of he Barton of 
Pendarwes &c, as far back as N Eltzabethis time, and 
reciting others in H. 8th's time; ſome for terms of years, 

and ſome for gg years determinable on three lives, at different 
rents; and that on 15th September 1631, che fee-ſimple of 
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the laid Barton of Penidaroes was conveyed to William Pen- we 
dare; a, by him, afterwards (in 1738) to Samnel Pen- bis 
darves; and in 1738, on the death of Thomas Prndar ves, | ary 
came into the poſſeſſion of the faid Fohn Pendarves Baſſet. And m⸗ 
an indenture tripartite is ſtated, bearing date 1 5th "December As 
| 1638, whereby the faid re Pendarves, in conſideration = 
4 of natural — and fatherly affection to his ſecond fon The- 
| Prat Priggrves, and for his b better advancement, livehood and ha, 


maintenance, covenagted to fland ſrifed to the uſe of the faid 
Samuel,” * fe ; then, © pe” Tad Thomas Pemlarves 5 his 
Sa ec .xecutors 


0 


445 


2 4455 of bh bop . 
long live; paying yearly unto the heirs and aſkigns of the ſaid Nigxz R- 


Ruth yer pat of payable quarterly s with cove- , 8 „. 


on eee e 1752 pad 
7 he eie 25 
Jr ns Rated, that the r. e on the Lid Lae-of 


— th of une 1742, to Nicholas Txghdder, is nume than a 
pe 4 02 the ent reſerved for the whale Barton 


- The faid Fraticis ws deitiiſed the; — to he * 
x; bnder- which dewiſe, the plaintiff entered, and was 

poſſeſſed,: ang, being fo poſſeſſed, the 3 ensred, 
— ejected him. 5 


The queſtion e the counts dvds, 
'« Whether the leaſe bearing date on the 24th of June 142, 
c and made to the ſaid Nichalos Trefdder, be + grod and = 
© feitual leaſe, by virtur of the power herein before men- 
« tioned as part of the deed of ſettlement made 12th April 


0 ieee * bene dee to 
* recover." CE en e 


Wu cad "0 vo] by Ae. Thunb or ur plaigti'; 
dtr. Garjeant Bund ar he defentiabgs, 


Mr. Thurtw argued, that this leaſe Was nat of dhe HJ 88. 
unde by the power; nor was the gl uf reſetosd, nor 
the ' covenartts contained on the oiicels purt. Lame he 
intention of Mr. Jahn Pendarves Baſſet was to eontinue the 
eſtate in his name and blood: and that the truſtees d ν 
a naked power, without any intereſt. ;_ and could not deviate 
from che literal berms of the power. Rad that the word 

4 uſual” can not be ſatisfied by mon ern on or * 
#300 inſtances. | | 


Serjeant Burlond gad, chat "a oh 8 at ts trial 
was, * Whecher a cache d Land Ae could be babe 
nas an evidence of the aal manner of demiſing.” And he 
argued, © That it -zght 5” and inſiſted, that a leaſe may be 
made by a covenant to ſtand ſeiſed, upon good conſideration, * 
as of —_— or blood, A covenant To ſtand ſeiſed, 
Fa conveyance of | the land, ſince the ſtatute of 27 H. 8. 

eſe lands have been uſually demiſed for years, determinable 

upon lives: and the power is, To demiſe for any number 

<« of years, determinable upon the death of one two or three 

* perſons named.“ And the preſent leaſe is within the terms 
ns intention of * power. 5 | 


<A "Pan deter Wane this as plain a 0 * 
276g. te on the part o the defendant. 2 wy dts 
Mia nd; * | R VERS + 15: 
Hh miſe, Mete io an eſtate ſettled, on > e 
83 ment; and a power ended to the guardians and truſtees for 
Another. infants, To demiſe, leaſe and grant for one two or three 


4 Ives 4 in being, any * as 8 a" N alas. og 
F 60 . the aul re rent,” | a 


4e lives, or for any number of years determinable on three 


| N 


"or this 4 is no donde. but theſe luis, . 10 
ener for les; and the wha! profit made by * | 


| But itis objected, ® That the lat leaſe was made by * Neg 


«© venant to flan ſeed bei 8 Aue, 


A covenant To ſtand Go” entered inte n the owner, 
role 0h8 Ls 


But it a - That thi ve of poi T7 
* younger child. · | 


dlufeninca This | is every day's „ 1 fo. 


| © common, as making theſe leaſes for the benefit of younger 


children. And it would be very inconvenient,” were it other- 
viſe. For if the truſtees were obliged to let the lands at a 


rackerent, it ow be quite inconſiſtent with the Sature of theſe = 


| ns. 


N — 


Powers: -are devivid from A ck oo even at — 
to be conflrued equitably. And this is the caſe of an infant 
tenant in tail; who 8 ME of. enjoying his 


_ eſtate. | 


RE ks ho 8 dies n foo 
the time of Lucen El oe be fat 5e. 


Fer Con. (Lord MaxsFIELD and Mr. Juſtice waer) 


1 ns | Jupcunxr for the Dan 


ee e eee Bk ng | 

e e 1703 1 

"Rex eee, Jahabirans of Tinga, ae 1 

This caſe is already publiſhed in the quarto edition of my 
8 CAE No. 15 Page $1 1. 1 
Jennings verſus. Martin. Monday, 28 KK 

Noy. 1763, = | 

N Mr. Recorder's motion, a * was inde abſolute for Affidavit of i 
diſcharging the defendant on common bail, for defęct of _ —— I 

the plaintiffs affidavit to hold him to bail: which was only deſendant was + [4 
« That the defendant was indebted to him in 8 a ſum, as indebted, as ap- io 
# appears by agreement bearing « date ſuch a day.” „ Ss 
Ant diſcharged BY 

This was alledged to be a ſettled fatal obj ge dio, . al- on common bail, ul 
ways 79794 5 the W net oY 8 1 the act re- 12 0. 1. 14 
RY it to Et 25 T.. WW 
"ard W ad, that FP this was a ſettled ole | ; 17 

i: muſt be adhered, to: but he owned, he wag net ſatisfied 14 
with the reaſon of it. For, if the party had ſworn poſitively, 84 
« That the defendant was indebted io bim in ſuch a ſum,” 14 
bis adding the words of reference would not excuſe | him Wi 14 
perjury, if the fact ſhould be untrue. 1 19 
But Mr. Tuſtice DexISoN 8 tha vaſt num- i: 

bers of ſuch afhdavits had been held inſufficient; and the de- i; 
fendants had always been diſcharged on common bail, Where k | | 
the affidavits were only couched in terms of reference: for, that 1 
the aCt of parliament required poſitive oath of the debt; whereas | 9 
ſuch affidayits cannot be ſaid to be peſitive oaths of itz being | Wi 
onlNexpreſſed i in words of reference to * elſe, and not = 
7 terms of abſolute , em | f — 0 
ULE made ABSOLUTE for diſcharging | 1 

FE the DEFENDANT on ee i 


See 1 p. OE Homp v. Tudvi vighn M. 1758. 32 
G. 2. B. R. where this point was fully ſettled, agree; 


maya? nn ed OS a oy wr arr Is — 
— — — — 


een I. 
— > => * — 


Tall to Mr. Juſtice Deniſon's opinion, rn js not to Mr. 7 1 
ice Fe . 1 have * ane all the caſes e on OY 1 ij 
this head. _ BY 

* V. rot 1999. Barclay © al. v. Ent, . 1586 7 G. 3. db 
2 3 Rex Jt 


Ft 4 3 — 
6 — E. Rey. 


443. 8. C.) 
Monday 28 
Nov. 1763. ; | 
This cafe i is s already zan 1 in my Gs: ern © as in 
A 
EE 2 ROT. * — 
ger, AP Tollen a vai, Whine, 1 "= 
| Br: Ang 10 ; ae we het ether the defendant wa 
ater ee > not, intitled to be lors upon f Ys 


To 7 21, and the rules of & co . FIG * 


_ > 
9. 


— tor & - 5 W. & 
8 cc quent to it; upon theſe facts, b. 
ue 4 e 


e. 
THE ufendant bad heck ined vir 
of four days before the end of Ea 8 term 1 RETURN; 
ABLE on the laſt day of the then next (and now ſt): Triniy 
tern 2 The arreſt was within two days of the end of the "a 
| E er term, May ph 7 iſſued. The defendant re- 
mained a priſoner i in cuſtody the ſheriff till after the-end if 
Trinty. term following „ being charged with any d 
gration. 1 then e a pplied 3 a » judge ta be. 4 772 
upon common bail: but the judge, ha me 'doub b JEN 
it to be moved iy art. end 


: _ Accordingly, Mr. 8 iner General Seb ad i move the, 
our bene of the defendant, 


;ourt on and prayed that he might 
diſcharged on common bail; 3 ang had a N to ew cauſe 
1 ſhpuld not be lo. e 


Vr. Walter now ſhewed cauſe m_Y this "I 


queſtion. „. pens. upon theſe words of the ſecond 

gout 5 FL M. . 27 * That if any defendant be 
taken or Agen in cuſtody up on any writ out of the courts 

« at We eftminſter, and detained F priſon for want of ſureties 

d for 4 a ppearange wy, the plaintiff ay, before the 
re end 8 6 th NEST term after ſuch writ «Foes ſhall be 
ee RETURNABLE, declare againſt ſuck priſo ) and 


upon! the 6th clanfe of a rule of this court, made in Eafter. 


term 5 W. & M. (© That if the declaration be ot filet 
N N thy nd} the met tore ater the vrit or procels by w 105 


Michaelmas Term 4 Ces. 3. B. R 


is the priſoner was taken or charged in cuſtody is returnable; 
« and affidavit made and filed thereof before the end of 20, 


« days next after ſuch term, the priſoner {hall be diſcharged —_— : 


« on common bail ſigned by a judge; ) together with the 
under mentioned rule of Tr. 2 G. 1. „ 
Mr. Solicitor General cited and reliet on a cafe of Lang 
v. Murrel, M. 14 G. 2. 1740. in this court, as a caſe di- 
court, after ſolemn diſcuſſion and deliberation. 
But that was a caſe where the defendant was wf in cuſto- 
dy of a SHERIFF (as this defendant is,) but of the MARSHAL, 
(to whom he was committed by virtue of a habeas corpus 


brought by him, to remove himſelf from C. R the | 
the court de- 


2 


plaintiff's action was originally brought:) an 


termined it u ule made in Trin, 2 G. 1. 116.“ That 
«ita Ae e Fe ths i marh or charged in 
© cuſtody of the age z OR charged or fo; virtue 
of the proceſs of this court, to the cuſtody of any SHERIFF 
« or other officer whatſoever, at the ſuit of any plaintiff; and 
« ſhall ſo remain in cuſtody for two terms; and the plaintiff ſhall 


« not declare againſt the defendant within that time; that 


« then ſuch defendant after the end of the ſecond term after 
« SUCH IMPRISONMENT, ſhall be diſcharged out of the pri- 
« fon where he ſhall be detained, on Kling common bail 


t ſigned by one of the juſtices of this court, without giving 


« notice to the plaintiff or his attorney.“ In orHER reſpects, 
the caſe cited was the /ame with the preſent : for, that writ 
was taken out in Zafter term 1740, and was returnable on 
the laſt day of Trinity term following, (as this is;) and hat 
defendant was taken in Euffer term, (as the prefent defendant 
was,) and removed himſelf by habeas corpus before the writ 
upon which he was taken was returnable. The court, in that 
caſe, grounded their opinion upon the words of that rule of 
Trin. 2 G. 1, And ſhall remain in cuſtody for tern terms :” 
and in virtue of thoſe words they ordered the defendant to be 
diſcharged.) „ 


„ | „ 
Tux Covyrrt were of opinion, in the preſent caſe, 
likewiſe, that the defendant ſhould be diſcharged on filin 
c:mmon bail; Lord Mansfield ſaying, that there was no dif” 
ference (in 2his reſpect) between the man's being in the cuſ- 

tody of the /herif, and his being in the cuſtody of the mar/bat. 
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Sir Josern Tong | (being — — a JoboE (x Mack, FR 


of this Court,) went out Serjeant, this day. 3 23 
Sir wee took: his place = J UDGE of Tay 


Jan. 17 


En - Fare 


* 8 


Ir Ti 2 4 rer „ yu" > 44 - 
$ PO 1 1:4 40 n nnd 


F 3 Faun, ane; Jones 2 7 
„ 010 207% 23209 057 46 . Hagar . 457. 
Oo? N a queſtion, „Whether an executor ſhould be Thurſday, 26 


&© ted to diſcontinue, WITHOUT payment of coſts,” Ian. 1764. 
Executor on diſ- 


Mr. Abhurſt, for the phintiff-executor, urged that an exe- continuing his 
eutor hots = pay coſts in any inſtance on FL he vix. — Iron 
where he had brought 212  executor,. which he might has knowingly | 
have 2 in his own | which he 2 — Sir 7 S. | porn. rp He, 
a. Parton Vo Came, 5 4h Ht, »oYt, Ayr ret WE 


But nE Cour were clear, ha the ale ap executor „ 
heme diſconti af, was 2, piper i, diſcretion in t the „„ 
ough FT ve him fuch leave, in. any 0 fc where 2 

15 Jp bought his 


e unlefs woold oe 

cnet e re 
5 | its A 

35 £4 * * 7 1 475 7 7 V 1 85 . o v. 2 


Wbereupon Mr. 8 agreed b rut for leave ee a. Hants . 
fo pr PIE I. wr at i, 
Z. R. 
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1 6. „ a i 
of ACS. Weſt verſus Radford.” 
| Korice to plead — was find onthe taft day of chederom 
" dae term after the return of the writ : but the notice 65 
. n before the eſſoin- day of the fal- 


a declaration lowing term. 


mult be filed. 
TS tant Aba ed. "ae 4 ireqular fr 
that the notice * To plead” —_— to have been gi *2- tab 

end of the ſecond term, as well as the declaration filed be re that 

time: and the defendant had obtained à rule to ſhew cauſe 


/ + | hy the proceedings ſhould not be ſet aſide for irregularity, 
| wh coſts 
n r 429 2 5241 it, guled | 11. 118 . 

(402 þ But.it Was ares holden to.be well 5 a 


ing it td b be the pratitice:- N 449 [> , EFT porn Ne Fr 
Tos Gapinoged hi rc hb 


31410.) ect; 


» BA 5; tx 4 — 
? Roi: q JA. ' 0 g . 9 A 1 
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(> Black, Rep Rex ve verſus Inhabirants of Salford. 

433 
Teng at This cuſs is already fri Print, In che hues eiiien of my 

* de 3 * you Page gens any 10 174 
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Wedneſtay, Un ON a” "YE laſt wy of ow Baue wid 
1 Feb. 17 4. 245 Morton ſhewe Pa FR 728 85 hoe + Fr? Firr'y en 
*V, gl G. 1. Ec is 1 | 
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In rule for a 15 0 5 ſet, Cop a 


# 45 J 98 Ts 1 9 upoii. Rae 8 * 

mandamns to aid E 4 Ke up Henry Ba Aker, e wr 
elect a doe * leet and * and 4 fo upon 12 5 
alſo u 


ſubſiſtihg 
roſe, - 82 740 e Bon 


de CM 
ns WEE FE RF 
K, et * James a 8 Go ar 
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EN. George. T — 2 ht, 
Sarge Of: e, Mee, 75 07 nnd David Ralls, 


Joy Stockley, Thomas C.i/h, 4 N:rman, Thomas Nor- 


en, | 


Hilary Term ꝶ G66: 3. B. 


William Rallr, Roe; John Roe, 
* Dre 
8 rere k day + of Olfibes | bs 
; to ſhew eauſe EY a writ or writs of e . 
band not iſſue, directed to them, requiting them the faid 
of the burro een ſteward to ho/d 5 ue 
and for 7 igh, manor or lordſhip of 
hens and requiring the Banter, of in his er 
the ſaid Puvid Hill. eee, J. im ae e! 


aid 
coURr-LEwT OY or tier of the jury by him the ſal 
mimon on the 24th day of Of Older Hey = 


— mer to 5. RO SATD Jury; and x 


a 
e as aforefaid in dude fotm at the 
ſaid court, ind then und thee wo 1 ELEC + 
TON of @ MAYOR of the ſail burroug Nn for this 
ee e. 1 by chem 
r any of dem re e he 
rim of the Teatate in ry dae and provided. 


3 4 


Tun eee ee Mr. Ae win wr Un thi 
merits ; (for which, ſee the cales of Tintagel, Hil. 8 G. 2, 
B. R. ahd'Rev v. Newſbam et all. 1 of 
Carmartben, P. 755, 28 G. 2. B. * * ve: oo 
to the want of NOTICE to the naher 
| faid) to Rade been made af F 

the offict already; and Rel 

be Hardin Ain of W. Heh. 3 en 
damut to proceed to the election of Ewe yi . „ 

And he cited the caſe 6f &. Mithel, Rex . e $eatden, in * Or rather 
Michaelwis term 1 — 27 G. = TBee t e rule: & of Arundel of 
Monday next after 18 ys 7 4 Marin, 2 B. 2.) Where wardour, who 
this matter was and een eve was Jord of the 
mination, as he ſaid. Mur I Wake of the e ſolemmity A 
becauſe, though I was in court upon that dy- TWEW! fore 
of it. l Lee wasthen abſent. ) 


Fur Cohn f were of the Aarne Gin Ae 


— — that the rule ſhould be ann I. TT” 
inſerting the name of Mg. Price the mayor de oP ; Lf 3 
that he ſhould | he ſerved with it. 


Aſterwards, on Saturday 1 January,) M 
Ms orton, on 'beh If Fer A: er ſhew * . 
making che rule abſolute. 


1 


He 


+ He infiſked (2ſt. ). That this. ele tion of the mayor de fog 

— Was NOT APPARENTLY and CLEARLY ſuch dana was mer 
| r hz calourable only and void: (adly.) That if it was, yet the 
rech. proſecutors would not be intitled to this /becial mapdamur, but 


only to a general one, 1 s wet . 


if! ty * 
4 


To prove the pit, point, ( That any ſuch an election can 


” 2 


« be a ſufficient foundation for the court's granting a mand. 


N E 


nm, he cited the abovementioned caſe of Tintage, 
H. 8 G. 2. B. R. where Poſbow Hoſkins and Robins, were the 
contenders for the mayoralty. z. and Robins was the mayor d- 

Fado; and the other applied for the mandamus, which was in 

| that caſe granted: but the court declared againf; granting 
ſuch a mandamus, if they ſhould conceive. the leaſt doubt in 
the world concerning the lawfulneſs of the pretended election, 

and unleſs it was the clears calc, .imaginable: and profeſſed, 

1 5 where it ſhould appear to be a very clear-caſe * Thaj 
there had net been a due election. - For, if, there.was. an 

" doubt concerning the Jawfulnels. of the election that was ſet 

up, the truth of it ought to be left to be tried in an informa. 


* . 
1 * : 7 * by — 4 
| Eo a qu rau. 
J 183 3 * * 8 * o o * „ 
* 8 8 * * » * T — * 


FF t0 2avie 69 ol ge ee ak} nn 
-., _ Lord, MANSFIELD propoſed; that the-counfel for the 
defendants ſhould je their Aide itt; that the profecutor's 
| counſel might be able to judge, whether, upon the affidavits 
v. poſt. zoos on both ſides compared together, it ua a * dgubtful election 


wer: Meyor and fit ta be tried upon an information in nature of a pus war, 
Burgeſſes of 707; or whether it was a * mere colourable election and 
Cambridge. clearly void. For, if the former ſhould prove to be the caſe, 
— 1 the court ought not to grant a mandamus : in the /atter caſe, 
| e$* v1 2 5 th ey eugbe. * But ſtill, he ſaid,” this SP ECIAL © mandamus, 
which confined. it to the very individuals who were ſummoned 
on the 24th of October, war certainly wrong : ſo that tlie 


3 sk 18 * £ i MY . 4 5 N be 

182 16.45 +. Fpls.can,not. be made abſalute in its preſent form 
- +: s 1 ke i ; ioo } 9 þ 21 1 36 1275 
3 Whereupon Mr, Marten conſented to file his affidavits; 


And Mr. Serjeant Davy, who was for the proſecutor, in- 
timated that if he ſhould find it to have been only a dowbrful or 
„ n de election, he would not purſue che rule any fur. 
A FED De ab 265% FL NL 9s 'L e J0- Graber 00 au 
Hotmes, H, Q | . „„ Ty BY BY 1 D . 
G. 2. B. R. Lord Hardwi:ke mentioned the caſe of Tintage! as the only caſe where ſuch a mandg- 
dus had been granted: and he ſaid, the reaſon of it was, becayſe it was à guite clear caſe z and 

Ihe corporation was without a mayer, Qtherwife, he ſaid, it woyld der have been granted. 


#4 
* 
5. 
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. 


7 ks ” R > E 


> Abou 
for a few days. 


Four 


Four a 

"over the alfedavits filed on; —— 

content to give up bis roles in 22 hy e c would not e 9. 

inſiſt upon colts.” Ho Sartre * Bar 
But Mr. Barber not bein . to quit his claim to . 

on the rule anon i eee eee | 


The Covnr, having heard both fd 
reaſonable, upon the circumſtances diſcloſed ale am, f. 
| N Tn without coſts. 


rot HT nd bond nu dnanung pr, 333 

| 4 Kon N ha LF. * N N A. * a * 7 

A 8 W a 
Taller eee, Linfield. 4 . 6 


Fe b. 1764. beck 


ties PO N I= Owen's repart, 3 . 8 A month's the 

of a judgment, the queſtion was, * Whether a month's Teer 
« time to plead, (which had been given to the defendant by 
15 a-judge's wa ns be underſtood a calendar _— 


er alen ane 


| be attorney ho the alaincif, 3 it in the lat- 
ter ſenſe bad 6 ſigned judgment after 4 weeks were expired, 
but wvithin the 268 month: which the defendant-com- 
plained of as an e ; and it lin 0 _ 895 
eee Tr | Get 


4 


Tu Coba r were EINE 440 e t ot. 
nion, © That it was to be b a lunar * month, or 


N erde 4 1 7 Forge © 74 * > Pg 151 N . 


fur laid that in all — pocetings math 3 means 


©. 5 | bo) ty 5 bn 
, 


On a Werd fi Wel are ndern to 1. 
ix calendar months. But that is (as Mr. Juſtice mot ob- 
ca becauſe! it is manifeſt by the words of the ſtatute of 
13 E. 1. (V. 2.) c. 5. that by fs months, half a. gear is 
there meant. The words are If he recovers, pre- 
* ſentation, within lix 1 e hall. be 1 to 

by e e | „5 

n Mi. Juſtice Denteor 815 FEY was 4 aid . 

tion berween the e and e Ls Jaw, in Inter- 

" pretin) 


i 1 8 : : 1 x 
„ | * * 2 312 0 = - . \ TTY TE Lan > — 
* - ; 


* — 


ings to a day 
ſubſequent to 


* of an at 

| parliament, 
their juriſdic- 
vp. — 8 


bat for 


E act, then fubſyting in its full foroe; and u 


4c jnſolvent 


debtors.“ 


|  Cuſficient reaſon, and without the defire or conſent of any of 


A frm trans 
e wee pere pr he ” 


K. Pit; ſuppotted Mr. Attorney ey Generil 
{Norten) moved for a wt by to be directed to the 
Taltices to n upon a e 7 hy _ 15 
„ 53Þ03an APP on N made ta 
„ clauſe ® 2 ac 1 G. 3. b. 17. y the at of 
2G. 3. c. 2: which application had been duly and in due 
time made by Fare Lawiy againſt William Milner, a debtor 
in their priſon, upon the compulſory clauſe, in af av 


tion, all the. #equifites — — 1 5 
ties concerned ; and Miner had appeared, and given in a 
ſchedule of hin effects on oath, and had ned them over 
for the benefit of his ereditors; but the court of quarter-ſeſ- 
fiong, in whom jur;/ſdifion was thus properly attached before 
the repeal of the elauſe, voluntarily and without neceſſity or 


the parties, 4DJOURNED the matter till a day which was fi. 


uent to the time when the I the or 
uſe nab place _ 


They urged, that as. the ruriſdifion was fully 0 | 
in the 3 whil, the clauſe ſu ed; and os th e parties 
concerned tly complied with all requiſites ; and as the 


_ priſoner had Sammy A his ſchedule, and a#ually affigned his 


Himſelf of his all, and rendered himſe 
worn; it would be hard upon all the pci 10 the "repeal 
Mould be e as meant or intended to incl this 400 


effects for the benefit of his credit Ty and lg 11 
8 to felony. if for- 


but. pgrticular| 13 exceedingly injuri 

— oth e if e ſhould not lingly als be 
titled to his diſcharge out of priſou. " Therefore they i inf ith, 
that the repea/ did not extend to this cafe, according to 


trus intention of the legillature.. And it world be contrary 


I lr party. e juriſdiction was full y attached i in the court 


of quarter-ſeſſions, — appearance of all the _— on 


n Tenn 4 Gov. 3, BR. 
tes. "Then © ſaid ſelions-s 


tober; which was ſtill within time; for the repeal takes place 


only from and after the 1905 of (176 d a 
the parties then attended, and had done every thing incum- 


dei pat them." But on this 19th of Ofaber 1761; the lord 


mayor declared, that he had promiſed ane-Wchfer, an attor- 
concerned ' againſt. Milner, * That Milner ſhould not 


e diſcharged that day.” Whereupon the cdurt of ſeſſions 
——_ Milner : and then the repeal took place... But. as 


this was the act of the courT, they ought to proceed to do all 


— _ and 28 1803 the 6 once artached in 
. . n nh $524 x Az Ts 
W nero iii das 14 


of the court concurred. with am 8 n no . 28 
bs wow e in the ſeſdons““ : 


Sat e eee Sad ada abs ate. | 


clauſe: ' The legiſlature had the whole affair under 
ray wands and they have not thought fit to 
any juriſdiction to the juſtices, after the 19th of November 


1761. Tlie honls-a66; & That from ond after that day, fo 


* much of the former act as relates to creditors compelling 
s priſoners charged in execution to deliver up their eſtates, 


“ and to ſuch priſoners being thereupon: difeharged, ſhall be 


Ms oo tans pe tg REPEALED to e 


Wr 


And it is ais t Sm abs « Whether choſe words 
would not have extended fo far as to render the priſoner 
free from a profecution for any perjury committed upon 
« that clauſe ; prior to the repeal :* for they add an expreſs 
proves * That this act ball nor extend or be conſtrued to 
ws to pardon, indemnify-or diſcharge any perſon who 
« hath incurred, 1 the ſaid 19th da of ay av uy 1761 
4 hall-incur, any or forfeiture by committing any 
« offence an e ſaid act of he firſt year of his preſent 

6 wv jeſty's reign ; but that every ſuch offender ſhall bo liable 
forfeitures and penalties ineurred, or before the ſaid 

4 98 of Member 1761 to be incurred, under the ſaid 


« acc, F n 


* tinued in full force.” = 


Therefore, Adee may 1 1 the hardſhip: of this particu- 


Wen ve hie bo - dat mage re, re en 
imandamur as Þ prayed, © Gf Is 
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edition of my SETTLEMENT: Cas88, 'No. 16% page 520, 
"re But there is a ſmall error, in ſaying, That Mr. 8 
. 2 nee 
o "AAS ee e 
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Fhb. 1764. 


bourn and 8t. George the | 


| nage upon \N Friday erih eee, 1763, Mr, Solleitor, General 
Ges 8 Norton) moved for a certiorari, to be directed to the 
quarter ſeſſions, juſtices of peace for the county of M iddlgſer, to remove into 
er this court an order of ſeſſions, made by them at their laſt 
. Hieb o- Hall ſeſlions, quaſhing a ſcavenger's rate, and mak- 
fiſting rate. ing a new one. And he prayed this ; certiorari; notwith- 
' ſtanding” the clauſe in the act of 2 N. M. fl. 2. c. 8. 5 

12, which ſays, „ That perſons aggrieved may have recourſe 

ec to the general quarter-ſeſſions of the peace: to be holden for 

tc the plate herein the matter of grievance; doth ariſe: and 

cc . their determination and order therein ſhall be FINAL, 


4 quithout any appeal to Ax x other court whatſoever.” And, te 


4 juſtify his application for it, he cited Rex v. The Inhabitants 

of St. Leonard's Shoreditch, Tr. 11 G. 1. B. R. [reported in 
1 Sir J. S. 630. ] And alſo a cafe between St. eb#'s pariſh 
and St. Sony: Clerkenwell ; (without A when 8 
was e 95 pc or where to be found.) e 36h 


N . — made coho cauſe: 


hs on the 21ſt. of the fame month, d nit vn ave 
bſoluts {without. defence.) i 


The order, being accordingly now removed hay . cer 
rind, appeared to be an order made by the juſtices of peace 
for the county of Middleſex, at a general quarter ſeſſion of 
the peace hold, en by adjournment at Hick#«-Hall upon the 
18th of October in the third year of king George the Third, 

- upon the appeal of ſeveral of the ffs and houſeholders 
of the pariſhes: of St, Andrew Holhourn, above the bars, and 
St. George the Martyr, againſt a SCAVENGER's. rate. 


** the inhabitants of dhe ſaid pgriſhes for the year 1763, 
according 


This Anh ety: veineds; And „ the Wins 


anole, 1 Rex verſus nn of s St. Ang ew's 1 


eg Set os, in e ebe nid 


two - juſtices of peace for the ſaid county; 
mer 75 i That the lad 


ic three pence ether with the ſurplus in 
« hand, Fat raiſe a e e m; and that the impoſing 


« a higher rate was therefore pi prejudicial to the appellants, 


hearing which appeal, and counſel on both ſides, and ex- 
amining witneſſes on oath, and duly conſidering all circum- 
ſtances, the court of ſeſſions quaſh the ſaid rate of aſſeſſment, 


and thereupon make, ſettle, impoſe and ſet a NRW rate or a Rf | 


ment according to a pound rate at three pence in the pound for 
the ſaid year, upon the inhabitants of the ſaid pariſhes z and 
appoint, impower and require the ſcavengers to demand, 
gather and collect ſuch new rate or qſſeſſinemt of and from all 
and every the ſaid inhabitants of the Nabe g in the man · 
ner therein Ar expreſſed. 


| The exception taken to this order; by Sie Fletcher Norton, 
now Attorney-General, and Mr. Coxe, was, Fe 'That the juſ⸗ 
x tices at the quarter ſeſſions have — their unf, in 
taking upon themſelves tę mate a xR¶M¼N rate; whereas the 
have no power to do any thing more than to quaſh that whi 
was appealed from, if they ſhould find 2985 the e were 
really aggrieved by. I | 


Mr. Store, on the other Ge, . to ſupport ho 
order of ſeſſions, by comparing it to the caſe of an a 25 


from a poor's rate, upon which, the juſtices at ſeſſions 

it in their diſcretion (as he alledged) either to male a new rate 
themſelves at ſeſſions, or to remand it to the church-wardens 
and overſeers for them to make a new one: in proof of which 
afſertion, he cited the caſe of the pariſh of * Lund, Ster. ä 
wich, in 2 Salk. IG e K 


And he obſerved and urged; that by a 10 felon of 


2 . M. ft. 2. c. 8. the juſtices in their quarter: ſeſſions 


are impowered to hear and determine all matters to them com- 
plained of; and 1 755 determination and order therein is made 


FI * "4 


However, if 4 of e 
rate ſhould be eſteemed going a /ep firrther than their juriſ- 
diction extends, yet their er 4 is at leaſt good fo 1 as re- 
lates to the enen * the former rate. 


But Mr. Attorney General and Mr. Core replied, that a 
Poor's rate differed very much from a a ſcavenger”s rate ; for, the 
Ver. III, ; * hs former 


K 5 


rate or afſefiment of 


vc four pence in che-pound ras 00 high, and that a rate of . TY 


— the 
MasTYay'" 


« and illegal, and that they were thereby aggrieved :” On Inhabitaotss | 
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1764. former is by the 43 Eliz. c. 2. to be made by the ch E 
| . wardens and overſeers; the latter, by 9 „ = 
Raz. © at 2 V. AZ. Cs Be: 910. is directed to be made and ſet. 
[> — = tled by the conſtables, church-wardens:and overſeers and fur. 6:48 
Dorn, and vyeyors of the highways, and ſuch orher ancient IxRABTT Ars XN 


9 SAA r 4 as according to cuſtom are uſually preſent at the election of 0 
Manrys's  Pariſb-officers, or the greater number of them preſent. f wee 
They alledged alfo, that the caſe of St. Lemard's Shore. BI The 


| _ itch, in Salk. 483. had been always complained ; and is 
referred to and expreſsly contradictad by the 17 G. 2. c. 38, 


— 
5 6 
1 Gt 4's 5 * 
yy Ws . 6 
— * 
Pn © 2 


Begddes, the quarter-ſeſſions haue power given them by 
= | . 43 Eliz. c. 2, © To take ſuch order, upon an appeal from 2 
e poor's rate, as ts them be thought canventent : and the 

fame is to coriclude all the parties,” [See ſe. 6. 


p But no ſuch power is given to them by this ſtatute of 2 V. 
MA. c. 8. Even the n 2th ſection of it only impowers them | 
. «© to Hear and determins all matters to them cumplained of,” con- 
cerning grievances by ſuch ſcavenger's rates c: and sucn 
their determinations and orders are to be © final and without ap- 
: Þ#al.” But in the preſent caſe they have gone beyond their 
. boundary ; and have themſelves made a x. rate, which they 

had no pretence of authority to mate; for, it is to be made by 
the pariſh officers and the body of the inhabitants, who arc 
charged with the payment of it: whereas this new rate of 
theirs, would, upon the ſuppoſition of it's being a good one, 
finally and without appeal bind all the inhabitants, without their 
being even conſulted in it. 22 e | 


Inis order is therefore a bad one, and muſt be quaſſied in to tria 
toto, and not for the latter part only. And there is no harm in 


this: for, if there be an overplus, it will go in aid of the next Mr 

year's expence. But, on the other hand, if the old rate was cutor 

to be vacated, after the ſcavengers have made their contracts might 

for the whole year under it; that might be attended with princi; 

great inconvenience. +14 05 3000A ceed ; 

CO d ML YO, EM EO RY (EF; 28 in exec 

Tax Cour, being perfectly ſatisfied by what had again 

been urged by Mr. Attorney General and Mr. Care, were electio 

E clear in their opinion, © 'That the juſtices at their quarter- of the 
a . ſeſſions had u power to MAKE this NEW rate; and he cot 
oh ORDER of SESSIONS QUASHED in tato. Was 2 
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e Tengibrotte ig | | | I» | Feb. 17 
N Thurſday laſt (the geh inſtant, ) Mr. Clayton, on behalf If cots have in- 
of the proſecutor, ſhewed cauſe why the recognizance of e he 

| the ban ſhould not be diſcharged *, ev TOO: ag as ' : i proceeding, bail 


F © * o 
„ ern 7 cannot get their 


The caſe was een was indicted at Hicks's-Hall, for gry ar ah ; 


3 
' 
Io: 


« 


perjury ze and removed the indictment hither by certiorari 5 vithout pay- 


e ment of them, © 


previous to the iſſuing whereof, he entered into recogmzance 

with two ſureties, as uſual, * T6 appear and plead in the next ppt ante, 

« term, and to give notice of trial, and go to trial in or at the wy 

« ſittings after ſuch' next term, unleſs the court ſhall other- 

« wiſe direct; which condition this man was ſo far from 

performing, that he neither gave notice of trial, nor went to 

trial either in or at the ſittings after the then next term; and, 

in the ſubſequent term, though he did then indeed give notice 

of trial, yet, inſtead of going to trial, he withdrew his re- 

cord: ſo that this recoghizance was clearly and indiſput- 

ably become FORFEITED 3 and was agreed by Mr. Store, of 

counſel for the bail, to be ſo. But after this, the proſecutor 

had moved for 69ſt againſt the defendant Lyon, for not going 

en to trial after he had given notice that he would do ſo: _ 

which coſts had been actually zaxed, and then regularly and 

duly demanded of Lyon; and upon non-payment of them by 

him, the proſecutor had obtained and executed an attachment 

againſt him; and he was now in CUSTODY pon this attachment 

for his contempt in not paying them. ©, 

But, with regard to the merits 4. the proſecution, the defen- 
dant had given notice of trial in the following term, and went 

to trial according to ſuch notice; and was ACQUITTED. 


Mr. Stove, on behalf of the bail, inſiſted that the proſe- 

. cutor could have bur one ſatigfaction for theſe coſts z tho' he 
might have either required them of the bail, or taken the 

principal in execution: but having made his election to pro- 
ceed againſt the perſon of the principal, and gotten his Bopy 

in execution, he was not afterwards ſtill at liberty to proceed 
againſt the bail z, who remained no langer liable, after ſuch 

 *:fion made by the proſecutor, to proceed againſt the perſen 
of the principal; notwithſtanding the recognizance being (as 

he confeſſed it was) actually forfeited, „ 


Mr. Clayton very ſtrongly u ed, chat, as the recognizan ce 
was acknowledged to be ac forfeited, the bail ought not, in 
Point of law or reaſon, to be diſcharged from it, till theſe colts, 
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1 8 2 


. 9 


= 
—_—_—— r— Sr —— — — — — 


1764. 


_Hiliry Term 4 Gee A 
which were ſolely owing to their principal's own wifi 


Ts fault, ſhould be our to the ere pe, © 


EX v. MA 
ron. 
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wo imo jt. 


bs | N the bail. 


Tux thor, 59 Went adifed, — eats to think 
that the proſecutor, having made is. election to 
_ againſt the perſon of the principal, and Raving taken his body 
in execution, could _ after. tht take . Few 


1 


eren, they ge Me cu. 4 or wo, © look 
eld bt range o K dle ahorn. 


& $18 F355 UN 
. WES now, mans invites, that de recognizance 
—_ not to be difcharged, till the. — — be paid the coſts 
which, he incurred by the drfendarn's gory gets een 
e $0 his notice. 55 


And he urged, in i that by PR. 1 of 676 
. & A. Ca 11. $ 3+ 66 If the defendant proſecuting the 
ce writ of certiorari be convicted of the offence for „eh he 


cr was indicted, the court ſhall giv e reaſonable coſts to the 
ce proſecutor e; which coſts 


all be taxed according to 
« the courſe of the court: and the proſecutor, for the reco- 
« very of ſuch coſts, ſhall within ten days after demand 
© made of the Jefendadt, and refufal of payment, on oath, 
ic have an attachment granted againſt the defendant, by the 


44 ſaid court, for fuch his contempt; and the ſaid recogni- 


© Zance ſpall NOT be Md TILL the coffe fo taxed * 
Nan 


Therefore this x recoptirance CES nt, he fd, whe. diſ- 
charged till theſe coſts ſhould be paid. | ,- | 


Mr. Stowe, for the bail, 5 


ment, made © To prevent delays of proceedings at the quar- 


& zer-ſeſſions of the PEACE,” relates any to quarter-ſeſſions, 
not to indictments for perjury found at Hicxs's HALL; which 
is before the Juſtices ; as Juſtices of OYER AND TERMINER . 


Beſides, this clauſe, now inüked upon by Mr. Clayton, 

thus—** Ir the defendant 3 ſuch writ of 

it certiorari be CONVICTED of the for which he was in- 

« dicted, then the ſaid court of s Bench ſhall give tea- 
&« ſonable coſts to the profecutor, 10 be the et 

« or u juſtice Sc, or other civil officer proſecuting as an of- 

« fcer:“ whereas this eee ee but, on 


the . was acquitted. 
| More- 


Moreover, the coſts 8 qui are rt dere 
the act of parliament, even if” the defendant had been cun- 
Her theſe are colts for not going on to trial'; and the attach- 
ment and execution are all ee of this act of parliament, ' 


ane A a 
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But THE- Cover held, that as the recognizance was 
afually: aftually' for feited and the proſecutor hag had coRs "taxed to 
im for the defendant's neglecting to go on to trial; and as le 
had received no ſarigfuctiom for theſe coſts, (for the man's body 
being in ouſtody is *no rn ſatisfaction to him for the coſts j) 
dent Gi wag #-tx for "their. diſcharging the —— 
for there is no pretence for ee to 241 # favour, 
dae dong oi, wo e 


Where 7 —.— 5, ce ue es 
IS K e ut 1 ed wo 

E Con. The uE «To ſhew aus 

« why the recognizance ſhould. not 

cc be diſcharged,” Was [Itſelf 15. 


| CHARGED. r e w 

FF Lea al acai Ga r. 2. (e n Khows 
Ne verfus Sir Edward Simpſon. 456.5. Cc.) 
p onday, 13 


or Friday lalt (the oth inftant) Da. Corrits, in cop. wet r. 


"Afar of a rule of © Leave for a civilian to attend,” cute who has 
ſhewed cauſe againſt a rule made upon the judge of the pre- formally re- 
. rogatiye court of the archbiſhop of Canterbury, to e ok eee ere 
why a writ of MANDAMUs ſhould not iſſue, of fed ta him, tract before pro- 
requiring him © To anMrT of the RETRACTATION of Eanumnd vat to his co- 
« Brotone, one of the executirs named in the Jaſf 4 ligd el. 
10 7 of Sarah Elizabeth Angelica Latour 5 deceaſed, 

of his RENUNCIATION of the leid will; ; and to grant a 

4 Ls thereof with the codicils annexed, ro the ſaid Edmund 
« Browne. and Anne Laye „ being Ge urig Fpeqyeors 
0 named i in the ſaid wi 


3. 15 


The doctor ſtated the facts to have been 6 
Che Figs 74 \ DO 19 0 „ 
The teſtatrix by her will made Ae IA, two. 
whom were his client. Anne Layton, and this Edmund Browne : 
which Edmind Browne was 2 a legatee in the will, and a 
mitneſt to it; and ſo alſo was Mrs. Long, whom this Edinund 
- Browne afterwards! married. There were ſeveral eaveats en- 
tered, and many /itigations about the probate, and likewiſe 
woe ene ee the codicils to it; . 
3 „„ 


g . | ; | | : | 


1564. courſe of which litigations, this Browne was two or three time, 
2 ear 1 witneſs to prove it: and, in order to render 
Rexv. him a d unexceptionable witneſt to prove the will, he 
— had nd leſs than three times formerly RENOUNCED the execy- 
oat 41 as. well as releaſed his and his wife's legacies under 


WI 


The were ſeveral ſentences in the prerogative. court in fa- 
vour of the will and codicils ; and affirmations of them by the 
delegates upon appeal; and the cauſe remitted to the prero- 
gative judge: and at length, aſter ſeveral caveats, ſentences 
and appeals, the delegates had decreed © That probate ſhould 
ps e de immediately granted to the ſaid Anne Layton, under 
3 e ſeal:“ and the judge of the prerogative court, being ready 
to give his opinion (after the laſt litigation of all) was ſerved 
with the preſent rule; againſt which, the doctor now came to 
ſhew cauſe. (So that, in fact, no probate under ſeal was ye! 
ACTUALLY , FE pens 


The doctor infiſted that the judge of the prerogative court 
was, after this decree of the delegates, merely minifterial, and 
had nothing to do but to carry the ſentence of the delegates into 
Hl ce aſſerted, that by the ecclefiaſtical hw and by the prac- 
- 4+: ticeof the ecclehaſtical courts, tis the conſtant and eſtabliſhed 
rule © NEVER to allow a. retraftation .of .a renunciation made 
c yeon OATH :” which the renunciation at preſent in queſ- 
tion was. He has ſworn © That he has not intermeddled 
„„ R WILL intermeddle with the effects of the teſtatrix; 
„ fbut renouncef all right of execution of the will: So help him 
"44+... * God.” This the doctor alledged to be the ſettled form of 
the oath: and zhis, oath this man tent; and is conſequently 
Bound to keep. It would be totally againſt good conſcience, to 
diſpenſe with this oath, in any. 5 but where a man has 


* 


been drawn into it by fraud and impoſition. 


He inſiſted that by both canon and civil law; it was irre- 
By the canon law, a renunciation fponte facta deveſfts the 
right. (To prove which point, he cited the decretals and 


| By the civil low, any renunciation ſhall bind. 

And he declared, that he had examined their books, and 

5 could not find any inſtance of a retractation of a renunciation 
| 9 upon oath. LO SBS AND AS; hoe | nr B 

| "Where an executor does not renounce, but reſerves a power 


. 


1 KR. 


He mentioned likewiſe à common · law caſe, Broker v. Char- 
r, in C. B. Cro. Flix. 92: to prove © That gui ſemel repu- 
« lioverit, ſhall not de afterwurds executor.” * | | 
rn arr dre; e eee 
it was pet aan : II 


| Hendnowindgaly arid oral cf HD 


retractation of a renunciation was ſuffered : but that, he ſaid, 


EN RO, which he TR 
to be "cauſe Tallcjent. | 1 1 


Mr. Leigh, ow: the de Bil * for Wi Lins a 
againſt the ;) cited Henſloe's caſe, g Co. 37, 38. and 


Hardreſs 111. Pawlett v. Freak : which ſhews that by our 
law, if one of ſeveral e ecutors proves the will, this makes 
them all executors, even though the reſt refuſe. Therefore 
(he ſaid) a joint-probate would not at all alter the l: it will 
ſtill be exactly the /ame, as upon this ſingle probate. Why 


then ſhould this court oþlige the ſpiritual judge, who ought not, 


by their law, NE EN Rn rules 
of bis court, to wo purpoſe i I 


- Beſides, it be attended with miſchievous 1 : 
for the grant 45 probate to this Edmumd Browne will inuali- 


date his and his wife's teſtimony . in evidence to prove the 


will; which may be overturned, eber aps, upon ſome future 
er 


conteſt about it. 2 . inconveniences may at- 
ent . ens 7 


y arguing to the following effeft, 


Here is no probate at all, granted to any body. There. 
fore the only queſtion is ©. Whether a renouncing executor has 
« a right to come in and demand probate, at a e 


* FORE probate i is ut all granted to any one,” 


for a » 


Mr. Sr (en, 1 We a ile | 


* 


[ 


1764. 
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N Ye. 


Sir EDwand 
SIMPSON; | 


This queſtion is r eren cn gr | 


but by the N a. 


And by the. 
has yet a right to come in and. demand ng whenever * 
ken X notwithfland 


law, an executor ok * 8 
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7 1 11. gh om ys in point, Gantt ont pores 


N= ks: þ 7% P —— bl laid wn by the ford "EA hed celler, in 
Peere 2 dliams * "8 Bronco v. Fo in . bef | 


311. whe ts oi hs, 
Loory caſe it c that the common law courts and th 
2 2 Fer on this point; the civilian;,i contrary to 
th opinion o the f eee, holding a renuncistion 
be perempre Mil ber wh HEY ne * ts 


+ 4 q * 7 
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1. 1 125 % +8 . 5 * 
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2 even. 'now,. 55 exelefinflical 1 courts; | have . 


e aa 85 e Ha 


{eve ei beast N altn-Inatodit 0 1 


bring an action. 


"PRC þPia? art Wefeiehave . N. 
to prevent his obtaining probate, which he has a right to Ve 


"The bang upon feriihiciation is eee nll was im, 


Pied without any right 'of authority: hot the doctor 3 


e e way er the pa 


I have no nation o f ſuch a power 
of abl a on, FE oak oi rk Pay Ra) lt ho 8 


- 


F "&* , 7 - F , 2 The 
bd. he 4 « * C4 2 T v " ** 
* & K . * 4 5 


e beth theſe perſon ber enech- 
tors; and the ſpiritual court has no right to ſeparate them: 
and in fact, Mrs. Layton is poor, has pawned the effects, and 
ban been. in pryſen z and .we. come, . 

with her ſp it. 


probate to her e eee 


hb the matey” wie Me yet e the mondamuy, ought to 
ie, and the judge of = court be put to make a . 


turn to it: and Fe 15 * 
To all whicky . added . e 


ation, © That both theſe ons were executors in TRUST | 
I r of 33 


= 14 
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uo intereft of bis own, yet de 


granted to both; but that Mr. 
2 * ceive any more mon 


4 Browne was to 514 


ien ect od 2 
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dant; Who endeavoured to repreſent it as a; mere artful 
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. The Same elt: the ke Same, 4 
r llt defendant, having been. indified for p . 1 
3 
Tem impoel } Hicks's: Hall, in 9999 2 laſt, and that indictment re- — 
— 1 moved into this court by certiorari, he pleaded «« Not guilty” 40 
Career, to it 3 and the cauſe was at iſſue, and a ſpecial jury nomi- 
| nated: a the proſecutor countermanded his notice of 
trial; but the defendant choſe to bring it on by proviſo, and it 
ſtood for trial at the firſt fittings in this term. In the interim, 
viz. at the ſeſſions next preceding this preſent term, the proſe- 5 
cutor got a neu indictment found at Hichsi- Hall: and yeſter- 3 
day (the e firſt day of this term) the proſecutor's counſel moved It 
for leave to QUASH their own indictment, being (as they ſaid) $ 
inſufficient am ve; and Having, 'as they conceived, /up- 
plied thoſe inſu iencies and defects in their nee indictment; J 
upon 79 they declared, that they intended to proceed as Fr 
3 but ſhould nor proceed upon the o/d one, a 
2 ery (oo: quite uite fruitleſs to — $4 | 8 
be defective. ; : 


— 


eee .. IS; 5 4 


And they cited Sir Villen Withipales caſe in 1 rm Cor. 
134 (147 and the caſe of the King againſt ahn Swan and 
Elizabeth enn Mr, Julie Piers book of Crown Low 
5. 104. Sidel ITE * * n le * 5 Iſt 3 


in mee wa pred by the counſel for 5 4. 


ſcheme to keep up a frivolous proſecution hanging over an 
innocent man's reap 4 without any real foundation, and with 
10 Und ot 


The 


The motion was a * _ being now , 1704 
taken up again, and the point diſcuſſed, it ended in a rule by 
conſent, that the new indictment ſhould in all reſpeQs | ſtand Rex . Fs 
in the place of the old, and all things whatſoever remain in 4" 
flatu quo, exactly as if it had been the caſe of an amend> | 
ment. The rule was drawn up in theſe words—* By con- 
« ſent of the defendant in theſe cauſes, now preſent in court; 

« and of Mr, Serjeant Glynn, Mr. Recorder of London, Mr. 
« Stow and Mr. Dunning, counſel, for the proſecutors of the 
« two indictments ; it is ordered that the firſt indictment be IM 
.« quaſhed; and that the ſecond indictment ſhall be ſubſti- 7 
« tuted jand put in the gives of the firſt; and ſtand in the 3 | 
« ſame condition, to intents and p ſes whatſoever. 1 
« And the ſaid counſel for the proſecutors, being called upon 

to name the proſecutor or proſecutors of the ſaid indict- 

« ments, declared, that they were authoriſed by Mr. James 

« Phillips the attorney concerned in carrying on theſe proſe- 

4 cutions, to. ſay, that John Wilkes late of Great George= 

« frect, A Eſq; is the aroſe of the ſaid two 


« indictments 


. . 4 5 ecutor. 
ME eee 55 


8 By the Cn 


But rut Cour declared cheir opinion, chat a mo- 
tion on behalf of a proſecutor; © For leave to quaſh Bir 640n 
© indiment,” was by no means-a motion of courſe 3 more ef- 
N after Für put the defendant to expence, or having 
been guilty of unnecefl: or affected delays and Mr. "Jaltice 
Wilmot cited the caſe of the King v. Moore in 2 Sir J. &. 405 
where an indictment for perjury having been removed 
certiorari, and the defendant having paid Scilly es not 
on to trial, the proſecutor afterwards moved to not go on 
TOR. court MO HR A would ſubmit Ne 


7 | 


e are vr 5 . 2 Lee. 
 PON. the laſt day of do Me. ME ne ada 
on behalf of the Plaintiffs cauſe againſt a rule 1 up by bo 


which had been obtained upon the motion of Sir Fletcher upon a warrant 

Norton, (For the plaintiffs to ſhew cauſe why the judgment given wife while 

« and writ of fieri farias executed thereon ſhould not be /zt dee 
* fide with .; and the ſum of 372/. 20. 6d. wy but not with 
1 


2 


1 5 * K. 


«© the merit of Devon, be paid to 0 of nees if the 4 define 
4 dant under a commiſſion of bankruptcy 8 8 him 
« on the 12th day of Moy laſt.” 4 


L caſe appeared to be, that 15 hs 1 bad en 
a into this warrant of atternty ( Tò confefs a judgment to 
te the 2woman-plaintiff, dum ſala; and the afterwards married 
MazDeR the man- plaintiff: after which 'marria Ae, the Jude 


ment was entered up by the nusgaxD and wife,” 


The particular dates of theſe ſeveral eranſaQtions » were ag 
| a the warrant? of attorney 10 To confeſs the judgment“ 
bore date i in December 1762. The plaintiffs intermartied i in 
Bruar 176 The judgment was entered ro May 1763, 
1 . execution was taken out, and executed ; and 

| te diy levied remains in the hands of the ſheriff. I 


The opzrrion was, 4 Whether this gment thus en. 
* e by the eee bud , Lene 


Sir Fletcher Norton's obj ection to it was, that the warrant 
of attorney did not this entry in the name of the nus. 
BAND and wife. For the warrant is a nated potuer, not cou - 
pled with an intereſt ; which power is determined by the wor 


man's marriage. 
But at Jeaſt, the plaintiffs ought to ener to the court 
W ian & tn Had : 


4 2 warrant be given t FE enter up "wm | _ at the i 
if tape perlen; * a one ne}. the ur vivor of em, * 


n. 0 
e it ; BP» 5g Wb. d h M eee wars 
Mr, Thurlow the 8 ont: tt that the ware 
8 . 67 7 on BA . 2 t #1 F 12 
824 5181 tar, 1 W 1e 10 1 4014 * FF? 1 . 


bb watrart be Sate bas ieee 
but a power coupled with an intereft and the marriage of the 
woman to whom it was to be confeſſed, oo he no revocation 


of it; whatever. = e bexm the caſe, rf /be had ® given 
"Ie 4 ** a warrant To = — 5 . 2 Oat perſon,” wr -_ 

hen marriad. 1 Salt. 117, whic 
wich "rg au. dif gn this he: Fog N 00 "hs 


9 18 Bi uses 
I 0 2 lh ary. $6 9: Heir tee dee © Arr 
4e 290 44 W | 


go ee That in fuch caſ 
you may filea bn, a eter fy vs Ne both : the 
e ee latter, ” Thar jt w ole be a rovogat lon, of her wartant."] - 


te eee eee 

« fanding the marriage, to enter judgment; for that the 

« authority ſhall not be deemed to be.revoked or counter- 

« 22 becauſe It is for the huſband's advantage : like 

| t of a reverſion to a feme ſole, who marries. 198 
by aro yet the tenant may attorn afterwards.” 


Mr. Juſtice Den1soN thought the marriage to be 9 


3 : | fon >. | 
 Manpen v. 
g 6 . 22 7 


N 
: & " * 


revocation of bit authority. He only doubted whether the 


9 could be thus entered ups * leave of the ; 


court. f | 7 > 


Mr. Juſtice Wir thoughs, ings Ha caſe e 


yivor (mentioned by Sir Fletcher Norton) almoſt governed 
the preſent caſe. And he obſerved, n in 
the caſe now before che court, wouk avs bean, ee 
tered up the judgment, as before the marriage, 5 


Lord MansrietD thought i it would be hard, that this 


judgment ſhould'be ſet aſide; if the plaintiffs might, upon 2 
previous application, bs ve had laue to enter it up in this 
manner. 


Win Bork was then extarged, tas 
Tur Court might adviſe, 


vv. 12 Mod: 
383. Reignoldi 


. Dea 8. P. left undetermined. Note; That caſe is wrong Rated in the fable of that 
deok, be, © That the feme lole ove the lotter of attoraty 5 wm TOP OY 


Tun Counr now declared their opinion to be, 


it That the judgment was irregular, for want of a previous 
tt Jeave of the court to enter it up.“ They held, that in order 
to warrant this entry of the judgment, there ought to have 
been an application to the court for —— enter it up thus 
founded upon a proper affidavit proving matria between 
dhe plaintiffs: upon which, a rule of court have been 

obtained, giving leave to enter up 2 accordingly. 


But a8, This ſtep was not taken, the judgment was 
irregular, for wart of it : the © of which ivas, 
that the rule muſt be made abſolute. But ww 11 not think 


= reaſonable. do nuke the plaintifhs . 
Therefore, yo 1 

besluit, 
3 


5 7 
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Only one horſe — was a conviftion upon 1 nawWXERSG AND PED- 
To LARS. act 9, OE" IC LEN oy e into 
kers, pedlars, F, 5 „ 


on in © crown-paper, & n 
beats. was quaihed, for a manifeſt miſtake of the juſtice of peace 
85 joy convicted the defendant. For, doll the defendant * 
a regular licence for travelling &c, with a. horſe (com- 
BP . termed by thoſe people a Hoxsx- licence 3) yet the juſtice 
( had convicted him, becauſe he travelled with t horſes, and 
had not a licence to produce for zacn horſe with which he ſo 
1 travelled; (which the ſtatute, as it * ok the ou 
3 ſtatutes, doth not ® require.) 


— On gar 11th February n, Mr Serjeane Hewitt 
the exception: and 


Mr. Serjeant Nares owned it to be fatal ; but = OM to 
refer it to me, to award full ſatifaction as the defendant, 

3 both for his coſts and damages: for the juſtice, he ſaid, had 
+ M. B. The been drawn into this, by an + error in Mr. Burn's Juſtice, 
erer le ct in (p. 348. in the third edition in folio z) Title © Hawkers and 
but in «© Pedlars; where the word © horſe” is (by miſtake) put for 


Dr. Burn's Hiſ- 


tory of che Poor Laws, with Obſervations P. 375. Title * Hawkers and feln 
Lord MansrizL» ſuppoſed it to be only a flip of hs 
rather than a miſtake of the author; and defied that 


ee might have notice of it, en ler i _— 


| "eas VLA AAIBEP Is and a rule ef reference 9 
Innes Jrpaiad: - 


* Memorandum Upon my * dh hi ewes, this 
morning, privately to acquaint the judges, that I had had 
the curioſity to ſearch the parliament-roll, (on finding the 
words of the act to be nonſenſe, in ſaying © For each year 
« he or ſhe ſhall ſo travel wirn;“ and that I had diſcovered, 
a blunder in this original act of 9, 10 V. 3. c. 27. in omit- 


bing. ſeveral words which ought to have been inſerted 
ee 


Aa Sa _ wu ann an 


2 


« we che 30 which miſtake manifeſtly aroſe from changing the 


annual duty before given, into a 7rienmal duty, (as may, be 


moſt clearly ſeen by comparing the annual act of 8, 9 
c. *. Sa a eg ro N. z. 275 as 


and that Dr. Burn's book was agreeable. to the true 


Moat ah} ating of the Hake WEE! et it might be to 
its words; and that the miſtake was in the fatute itſelf of 9s 
10 V. 3. LN i me 


3 1 ee Mr. juſliee n dar, "_ Mr, 
Juſtice YaTEs (Mr. Juſtice Dz1$0x not being preſent) were 


« pep” and they thought it ought to be /o consTRUED. 


IEP 9 7 ai; mul or other 3 
255 2 may, badge br L io. travel 


8 clear © That the act of parliament was /o INTEN- | 


And Lord Mansfield defired me to 42 to the two ſerjeants, 


order tore the rule e court of TO 
{ip i TS 


#, « IS 8% 


They cs came up; and his un explained the 
VION On 15 | 


8 giving it up; one, that there was another fatal objection, 
via. That the informer himſelf was the only witneſs ;” 


office, and was there informed, . "That it was their practice 
« and uſage ever fince this act of g, 10 W. 3. to require 


« ſeueral beaſts of burthen ;” and Mr. Wallace alſo (as amicus 
had (when at the bar) given his opinion « That though the 


there certainly was,a miſtake in the act of parliament ; 
e yet, as it is worded, the commiſſioners cu NOT OBLIGE 
&« a hawker and pedlar to take out more than an- horſe-licence 
« for travelling with /evera/ beaſts of burthen ;” and that, 
ſingle h. pions for ſeveral horſes ; 1 
Tan PEAS declared, that they only; defired_ it 
might be underſtood, that nothing had been determined by them 
upon the conſtruftion of this 8; and that they ſhould not de- 
termine any upon it, without hearing the Hoint argued ; 
 Gince the .usact appeared to have been to require ny a 
anghy licence for a number of horſes. 


te only one horſe-licence to be taken out for travelling with 
curie) informing the court that the late Lord Hordwicke 
« intention of the legiſlature could not well be doubted, and 


But Mr. Sezen * 3 chat he 1 1 for ©. 


and the other, that he had ſent to the hawkers and pedlars Ia 


accordin neg. the commiſſioners never required 1 than one 
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| The ® exſe hich was cited a the bar sere: mil, 
—_— the reporter. No ſuch thing could be faid, as is 
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| AG cores of FI b for 8 is 2 hawker ConviQion for 
pedlar and petty chapman, | without having a licence, nage, rhe 
having been removed. by certiorari into this . and now ang e ec 


41. 


Ye. Horrjfis on behalf of the defendant, ADS „ 
jection to it (amongſt others,) viz. That the evidence which 
the juſtice had ſtated in his conviction, was not ſufficient to | 
ſupport his adjudication “ That the defendant Hap mo i- 
2 F xr 3 

or pe an, in ſelling a muſlin 

C' cn A Ws 
juſtice, in the conviction, is 8 refuſed _ 
to PRODUCE any licence.” _ Whereas the trading wiTHOUT | 
HAVING any licence, and the ref/ing to yRoDUCE his licence 
(incaſe he really has one,) are quite DISTINCT offences 3 and | 
| are ſo conſidered by the act of 9, 10% V. 3. . 27. which g 

gives quite diſtinct 205 erent penalties for them, vis. 12 J. | 
for the former, and 5 /. for the latter, Refuſing to produce a 

licence which-a man has, is, in its own nature, a very. dif- 

ferent thing from rer having ore to produ And the man's 
_ CONFESSED © That he traded as a hanker and 
petty chapman/” is no ground fo Nm him , For 
ä 78 as. ſuch. without a licence; ing his 
refuſal to 1 5 5 I ek be ect Bae this 
act (as we as the aft of 3, lente. . $5) gives the fame 
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The bailif, are not indeed named if he the court: 
but yet they may, by the e of drrough, he an 
nal part of the court. Therefore, as it Fark not appear, 
Whether the court at which the defendants Aon "ev 
« was 2 competent one or not,“ an informatidi muſt uſt go, 
upon this ground alone; unleſs there has been ſuch an 255 


e 5 prevent t. Tan be 5 15 oa d *e ne | | 


125 q 
13 0 3 7471 


«m  Gſpute,” - 


#4 5 


c tone 


may be a ſufficient reaſon why the oourt ſhould not interpoſe, 
guieta mavere; yet here is no length of time: tis only 3 or 4 


Fase . No certain rule is fixed for the Particular and exact 
length 


of time that ſhall be conſidered as an acquieſcence: 


and perhaps it is better, that none ſhould be abſolutely fixed; 


R much vary the eile, in this re 
"#4 1 N 


: 4 * KS 
. 1 nn 


eee icing deere. 


the facts are diſputed, and therefore muſt be tried: 


© V. poſt. 
1641. 
ex v. H 
Mayor of 


Wigan, 
7 ee 


athly. The Gefrenchiledd inburgelits. haye been eefered by 
the mayor alone, upon a mandamus : * but it is alledged, 


66 That he alone had n rigbt to reſtore them, and that he did 
e it contr to the conſent and opinion of che body,” 


Therefore d ir right appears to be daR. 


Suh. The two that have been choſen aldermen are {hd 
"ave refuſed accepting that office: and their rights are ſaid to 
have been twice tried already, and ſettled by two verdicts; and 
ere ought not to be FOO and litigated over 


Diſt Term 4 Go. a f. 


5 e er r upon ph of a defici- 
ency of a right in their elefors, UNTIL the rig of ſuch ele- 


ore has 2 «bug and diſallowed : _ it has. been C0 : 


_ queſtioned and ted « How far the ht of an elector 
2 hos in ofoC Wl dl. fatto, can be at- 
te tacked upon an var Iek, granted and tried againſt a 
perſon elected by him?” or whether his right muſt 


8 Va 


* then and upon that occaſion be taken for granted, as he was . 


3 err doe ee gave Bis vote. 
But, as we are of opinion nion er That theſe rules muſt be 


2 og 
5 | 


if true, a fatal objection to 
information will be © For 8 the office upon the 


% crown : * and the crown may take what. iſſues they think _ 
pfoper,/ to ſhe ſuch:ufurpation.. There is no inſtante of 


| Later the crown from inſiſting upon any objections that 


they ſhall be adviſed to take iſſue upon, g > wh 


defendant to have uſurped the franchiſe. mo 


Therefore we neither need to eee * 


opinion upon the ther points: nor does the line ſeem to be 
fully and clearly dran and fixed, . ere the rights of the 
* ELECTORS. can be gone into at al, or how far they can be 
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Koln, made le neon f. for cor 
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76. 3. C.) 172 

. ei e dit Neae-< Us, x his Re 

une 1764. „ 

N in cjeAment for : houſe Se., in Well. 
5 * 5 iddleſex, coming on to be tried before 

15 \ tener bs e -at the fittings after laſt term; the followi NY 

3 /// / / ago Frags... 7 tur rhe | 

* Richard Gillert aul France Sophia Gilbert, (now Neale) 

were upon tho 20th of 7 Ne 

in fre, of the premiſſes in que Richard Gilbert on the 

5 of anuary. 1754, made bir will, duly executed; and 

in theſe words 0 Lari, I give and be- 

2 TRE all my part, right, title and intereff which I have in 

| ec an eftate JOINTLY WITH MY SISTER FRANCES 5 8 G- 

« ER T, ſituate and lying in wn c, to m 

« beloved wife June Gilbert.” 1 5 A 


3 By indenues of t and reg dtd nth ih and 
| roth of Ofober 1754, they made PARTITION: and 
ſuages in "Ou were —_ to the ld remand in 


Fee. 


* 


r 17575 withour ile; leaving the 
er of the his filter and heir; who claimed as heir 
ee of law to him. defendant claimed under his will 


The queſtion was, Whether the plaintiff, under the cir- | 
« cumftances of this caſe, is intitled to recover the pre- 
miſſes in queſtion in this ejectment. 7 | 


nuss argued, for the firſt time, on Tg the 224. of Moy 
5 laſt, by Mr. Aſbhurft for the plaintiff, and 1 N 


®. 


7 A - . 
x CE ” 
- N ” 
— 7 * * 1 g «4 * l F 
p bs * 2 * es 5 ad - 1 
9 * 
. N EY 7 


hte deonat aid the wo quis prope by Mr. 
| hte, and diſputed between them, wert DI ABER 546 


1ſt, Whether the deviſe made 10 te Gaſindarit by Ricker 


Gilbert who at the time of making the deviſe Wig a"jdinr= 
TENANT, though he AFTERWARDS made PARTITION; and 


had the premiſſes for his purpa 9 a good deviſe, ab- 
Ind from the conſideration of i Fubfequent partition. 


2 Whether the e could "mike de 


F 17580 5 WO . 


* 


n Aa ARON can rb (though A 
2 may * for the right of ſurvivonſbip takes place of a 


This is feed eRtablithdd i. 


lied on . {Q. 997. and Co. Lit. 


For this, he re 
n . 1 
| Secondly—The deed of partition, . 1 to hs 
time of making the deviſe, can not eſfectuate and nike yood 
| a prior deviſe, which was a bad one when mad. | 


For, upon the ſtatutes of wills, a will muſt be # OW 


ne when it was made: ra kgs ant 74. caſh 


"DA Natute of 45 5H. 8. e. 5. $ 4+ ae 
natory of the E A e 
— a ſole eſtate in fee-fimple, or ſeiſed in 

co-parcenary or in common, have power to deviſe as much as in 
them of right i is, at their pleaſure. But as the power is only 
given to p Ffaleſeiſed, of ſeiſed in corparienary- or in 
common, it is clear, c That jJorwr«tmnaits e e e oo 


e e 
xp Upon theſe ſtatutes, it is alſo clear, Tt wage 


4 Cam a defect of 'qualifieation Which 4 at 
7 2 o* making the oy 8 as an infant te — 

h wil age, or a feme-covert "teſtatrix + ſole, vr un 
inſane perſon's recovering ſanity of mind. ſuch caſes, 
the v YAY be be uf he rn be 
— of & ling rl 


1 Siderf; 


: 
: » o 
* he 
"mY 4 
7 * 
* > * 
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Trinity Term 4 Ge 
—— 162. Fa | 


$wizr ex 
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TALE Ys. of 2 went i 
4 he the — wid 
| 1 yak » 8 46h, 


4 "+ A Baby a 2 0 a 


and ſale, in order to make a tenant to * ie 
nnen. W * 0 


; 


„„ 00h „ Lover, Galdehernigh 97 : (whe rave ts 


is | did not paſo än . ' 


Nine . De Cre. Elia. 401. A man, can not h 


| grit or lag har Khao = iy 


| Bunter v. Cote, 1 Salk, 237. After urcha r 
nn n en e 


5 800 in che preſent RY „ 
N for, at the time of making this will, the joint- 
tenant Had not the eſtate, in the node that was neceſſary a 


Trad ns "ls he's eg, 


66 as fre But if it had been ſo alledged here, the ad- 
the flere, 


_ He added further, that ſuppoſing this deviſe to \ hs bees 


to a REVOCATION of it. 


caſe of Le Strange v. Sir 
| OI e ENNIS 


But as to 1h07 point, he was . 
Lord Manertero and Mr. Juſtice W1LuoT, ns wr 


"3: R. 
5 will made by an infant. e 2 1 * : : 155 | 
To wake a. will good; te fi which erat 


n 2 HE A 


niir v. Difter, 3 Lev. 198. where 88 * made ow 


= - >=. ff. 2 £ . 


In pleading, it is incumbent to * 1 
« of making the deviſe, the deviſor was ſeiſe in his demeſne 


oe wig a faint e ee 6 


4 in it's original creation, yet. the ſubſequent 
wa may de gi wal 


And enges to geg thi, by citing f. 4b : 
614. title d. i ich does not prove it,) and the 
ona I NS mes | 


db it i had been detenmined “ That a partition by deed, be 


43 


* 


= tween tenants in common, did not amount to a revoca- 


« tion“: and they particularized two eaſes in point, viz. 


Luther V. Kidby, 3 Peere W.. uliams 169, 170. gth Abril 


1730, (mentioned there in a note, and Ri/ley v. Lady Bal- 


ela, Sir T. Raymond 240. Each of theſe two caſes. be- 

N wp ansd cs opinion of four judges. And Lord Man 
added an obſervation, .< That coαHructiue revocations, 

« contrary to the intention of the teſtator ought not to be in- 
« dulged ; and that ſome over-frained reſolutions of that ſort 


« had brought a ſcandal upon the law.“ | 


8 


Swirr ex 
dimiff. 
NIAIE v. 
Ron zar. 


As to the 1% point, he thought it needleſs to fay ny 2 a 


thing at all about it; as the two caſes laſt abovementioned 


were a full proof, That a partition between tenants in cm- * 


a non was no revocation of a prior will“: and there was no 


difference (in this reſpect) between tenants in common and : 


jont-tenants, 


As to the 1ſt. point—A joint-tenant has ſuch an eſtate as 
he may deviſe, under theſe two ſtatutes concerning wills. 


He cannot indeed deviſe, ſo as to defeat the ſurvivor, ſo 


long as ſurvivorſbip continues ; but if the ſurvivorſbip be put 


out of the caſe, then there is nothing to hinder him from de- 
fag ag ers Bat + 5 
cident or incumbrance of ſurviver/hip. If one joint-tenant 
releaſer to the other (as he may do) this extingw;/bes his eſtate. 

All this is eonſiſtent with LitHeton 5 288. and Co. Lztt, 186. 

And Perkins (ſection oo) is expreſs, that © If a joint- te 
nant makes his will and ſarviven, the will ſhall ſtand good.” 


2d. point. AFTER partition, the joint-tenant is in of the 
old eſtate :; the partition operates only as an extingin/ament of 

And as to the expreſſion in 34 and 35 H. 8. of 4 Having 
" 2 ſole eſtate” 3 he was ſole ſeiſed of his own port and had 


er to diſpoſe of it: he might alienate it, deniſe it, for- 


* 


it it. Why then might he not deviſe it? MA 


Mr. Afbhurft, in his reply, did not inſ/t upon the bartidon's 
emounting to a revocation of the will: (though Lord | Mansfeld 


J's: | pea.) 
As to the reſt, he ſaid that joint-tenancy is a perſonal diſa- 


5 


Vor. HI. to 


Now a partition diſcharges deſtroys and extinguiſher this in- 


os was at liberty to do it, if he was not ſatisfied about 


lig to deviſe the land; as infancy, inſanity or coverture are, 


0 Perhaps he 
Jooked into 
Fitz-Herbert's 
Natura Bre- 


vum inftead of 


the old Natura 
Brevium 


5 andn not upon the perſonal ability of the Fo dogg 


to do ſo: and it ĩs atten hat boi * 8 


V 


are. 


„ PR” 101 
«. That he might have given-it or mo in his Lifetime. 


2 that — have . the Jaws. opt 2 dees 


pri . age in Perkins, 9.500. 8 


of the caſe : for, "Lis aſſertion is nf ſupported by the. authori- 


ties he cites. [Mt. Afdhurft fad he had lodha: into the 


9 
1. 5 


ooks 39 to MF Pat ; _ could A ch, thing* 


- 
e 
2 


d. point. Arran W tlie ds : the Qevitors 


having the hat n and the will muſt be publiſhed 


 Ulterius nil. 


This onuſs now: wa woo for «wood argument 


was for the leſſors of n * * 
r for the defendant. 


* - 


5 TIE DEE put it 6708 Mr. Abo 1 
he could get clear of the laue of the 34 and 35 H. 8. 1 


Mr. Harwey endeavoured to do it, urging that the teſts- 
tor being ſole· ſeifed at the Tris EA devife OPERATED; 


that is to 255 i: oe \ of his death, 85 it is a Mt deyiſc 


ander the 
And 77 he Faid, 1 upon We pe 


th oft 

a,” hun it 8 
upon the per/onal ability of the refflator, it is mt inde: 

Heben thor the Gſability bs veniaved before the time of the 

operation of the will: it is neceſſary that tlie teſtator ſfould 


have been free from all diſability at the time 0 2 it. 


But where it der e Kp0n; the quality of the 7 han : 
And in pre- 


baute tho n the time of the wills operat 
ſent cal, which is of this latter. EL ! was mn 


; feed at the time of the OPERATION of * 


Betone the making of theſ ſtatutes of wills: 83 and-38 
1 5 8. Lamm could deviſe their inheritance, by the laws 
of the land : but in moſt cities and burroughs, the right of do- 

it Jub/ed ; and many queſtions v Vie! agitated concerning 
ch fes.; and many rules were laid 


down, and el 
e — about them, "Ore of thoke. eſtabli 


F principles 


1 Aa. aw ns 


We r B k. 


principles was ©, That a jeint-tenant, could not. deviſe ;” or (im 

other words) © That a perſon muſt be ſalosfeiſed, in order to 

qualify and enable him to deviſe lands.” And the inten: 

of hel ſtatutes was, To make e W 
after to theſe deal cuſtoms.” pple * gpl 1 411 57 | 


ESE 


V pon the former of theſe two ſtatutes, 728 the 440. af 
# 7) 1 gh daubiful, * Whether 1 joint-tenant could 


« deviſe by virtue of that act, or not; the power being 5 


1493 
1764. 


3 
nat? 


N v 


7 


wen to. * Every perſon hayi any mange lands or tene? 
. ments holden in ſocage”:; 22 the ac of 34 and 35 H. 8. 


3 this doubt; and gives the power of de- 
ſing, ** To perſons having * — Has aue 
10 « ſeifed i in fee-Gmple in cenarcemary, or in common that 
it is now eſtabliſhed by this latter act, which adopts the 
known principles of the common law, · That a joint-tenant 
«,can not deviſe.” And this is a remedial-law, and there- 
fore to be favoured ; in order to „ A 
effectuate the intentions of teſtators, 


The reaſori why a joint-tenant cannot deviſe, 3 
right of ſurvivorſhip takes place in his companion immedi» 
ately upon the deviſor's Jeads ; and the ſurviving companion 
is paramount the title of the deuiſee, who can only claim 2 
the deuiſar; whereas the ſurvivor claims in his own righ 
under the firft feoffor« 80 is Littleton g 287. and Co. Lit. 185 
b. in his comment therenpon. And this paramount rig 

having inſtantly prevailed, upon the teſtator's death, «Rk, re- 
mains no eſtate of inheritance for the deviſe to operate upon: 


1 if between the time of making the ee niche time 
of it's operating, the jointure be ſevered, and the fate cenſali- 
dated, then the deviſe will be good : for, 88 now remains 


paramount right, to prevail over it. 


| Tursdodtrine is quite agreeable to Littete eden jag 
died: and it alles Do opinion of Perbin: j who in his gooth 


ſection, title deviſes, ſays, * 'That a deviſe by a joint-tenant, 


of land deviſable which he holds in fee on the day of his death 
* jointly _ a ſtranger, is not good; and the hw is the 
« ſame, regard to an uſe in jointure &c. \ Bur if ſuch 
* devifor SURVIVES all hir joint-companions, then such deviſe 
66 1, CO0OD3; as it is well ſhewn by my Lord Littleton, in his 
10 3d. book in the chapter of joint-tenants folio 58, and alſo 
in Natura Brevium, 2 — of er 

grovi quervin c; where there are ſeveral good cates con- 
« cerning deviſes put and ſhewn &c.” Perkins is clearly of 
Opinion WT, a he deduces it _ ram Littleton, “ That if 


„ 5 ot et Ne 


| Triniey Tenn 4 Cen SR > 
« , joint-tenant makes his will, and 8 ase his 


00 companions, then er deviſe is good.” 


"'Tavs it ſtood at commen law, hates 60 * "AY 
And the ſtatute adopts and proceeds upon the reaſoning of 
the common law; and meant to make. the law throughout 
the kingdom conformable to it in every reſpect: it does not 


deſtroy the former power of devifin gs which ſubſiſted only 
e 


partially, and not generally ; but; on contrary, eſtabliſhes 


e like power, generally and all over the kingd _— 
- Via this principle, the ESTATES muſt be conſidered, ar 


0 they ſtood at the e time of the operation of the will. And fat thay 
reaſon, no livery is neceſſary, nor attornment.” (V. 3 Len, 


may deviſe: and if he leaves no'Mue" ene, e 


| 276, 27 7.  Egerton's argumente of Butler and Baker's caſe) | 


A tenant in tail; wich remainder in fee in contingency, 


: tha be good. 


© The caſe of lapſed deviſes, (where a -deviſee in TR dies in 


che Iiie of the deviſor,) tends to prove this point: but a 


much ſtronger inſtance is the caſe of a man's deviſing 7o his 
own wife; which can only be ſupported: upon this foot of 


conſidering the eſtate as jt food at the time of the will's e-. 


_ rating: So if a deviſe be to the heir of I and A. dies 
Goa 10th ee e e ac As heir ſhall ue 1] 


| - Tas preſent caſe turns upon * 955 0 of the ate; „ and 
8 the deviſe is good, without re- publication or any 


other act done; as the teſtator was e as at "the rime e of 
the operation of the will, WY LE 1 | 


Indeed where it depends. upon the ot 650 bility « or He 


 lity of the teſtator, ſome other act muſt be done, after the 


diſability is removed: as if a will be made by a feme- coverte, 


an infant or a mad perſon, it res be . Tc after the 


N is removed. 85 


But where it defnbile upon he 1 of the fn the 
84 is diſencumbered by the removal of the diſabling circum- 
ſtance: and it is enough if it be clear bf any incumbrance at 
the time when the will operates. Here, the deyiſor was in 


to the ſame uſes after the partition, as he. was before; his 
intention remained the ſame as it was before z and the eſta- 
bliſhing the deviſe he — thus Gn AY: not 15 5190 with _ 
rule of law. 8 


Mr. Morton, for the lf of ue anal 


8 000 2 — „ Py a © 


ae} Ard M ior. ae. a Aa coma  OveAaAH53z3 Ov» mc oO: cn 


As to Perkins—His words do not import even his own 
opinion to be, © That the very identical will made by the 
« ſurviving joint-tenant before the death of his companion 
« would be good afer it? he only means, « 'That Ja joint- 
« tenant ſurvives all his companions, he may then make a de- 
« yiſe of the. land before holden in jointure 3, which he could 
« not do before.” Nor can any ſuch opinion as is aſcribed 
to him by Mr. Harvey, be inferred from the books cited by 


1495 


1764. 


 Swirr ex 
dimiſſ. 
NAL v. 5 
RoanaTe 


As to deviſes by tenants in tail-—If a man has an eſtate tall 


and deſtroys that quality, and acquires a fee, ſuch. acquired 
fee will not paſs by a prior will, without republication. In 


£4 


with remainder in tee to himſelf and his heirs, the eſtate 


the particular caſe put by Mr. Harvey, of a tenant in tail, 


would paſs by the very words of the Ratute of wills ; becauſe 


the diviſor then had a fee in the remainder ; and the words of 
the ſtatute are “ Having a ſole eflate in fee-ſtmple, &fc. in 


« poſſeſſion, reverſion or remainder.” But ſuch deviſable _ 


eſtate muſt be either a /o/e eſtate in fee-ſimple, or a fee- 
ſimple in coparcenary or in common. Whereas, at the time of 

Mr. Gilbert's making this deviſe, he had nat ſuch an eſtate as 
the ſtatute intends : for he then held in ointetenancy with his 


ter; and the expreſs bequeſt in his will is“ What he had 


60 faintly with his ſiſter.“ 


Suppoſe Mr. Gilbert to have ſurvived his fifer, would the 7 


whale have paſſed by the preſent will? certainly not. And if 
ſo, how can his cn. ſhare paſs by it? oo 8 


The general doctrine advanced Dy Mr. Har came in 


queſtion in the caſe of Butler v. Baker, reported in 3 Cro. 
25. and Popham 87. And Popham and Anderſon, the two 
chief juſtices, and all the other juſtices and barons, held 
(contrary to Periam, Clench, Clark, Walmſley and Fenner, 
That they were ta conſider what eſtate the deviſor had in 
_ © the land af the time of his deviſe MADE, WITHOUT regard 
« to that which might happen by matter ex poſt facto upon the 
« deed of another: and at the time when that will was made, 


« the deviſor had no other eſtate in the manor of Hinton tan 


* jointly with his wife; and %, it follows that the manor 
« of Hinton was then out of the letter and intent of the 
law; for, he was not then fole ſeifed thereof, nor ſeiſed in 


* coparcenary nor in common; and, by the words, he 


« ſhould be {ele ſeiſed in fee- ſimple, or ſeiſed in fee-ſimple 


in coparcenary or in cemmon.” [See particularly Pophan 


$7. and 3 Co. Rep. 30. b. 31.) 
"Wy ens, 
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8 8 Y 4 f 1 . Xs 9 be N POS” 4 . N 1 : 1 
1764. Tux Covar, conſiſting of Lord Mansfield, Mr. uf. q 
7 : "EE 764 ; tice W ilmot, and Mr. Juſtice Yates, (for Mr. Juſtice Ko | 
Sen Was abſent) were clearly and unanimouſly of opinion, that a F 


.; Simi... quill made by a JOINT-TENANT during the continuance of the joi 
F n 
under the ſtatutes of wills in 32 and 34 H. 8. notwithſtand- 
ing a ſubſequent ſeverance 10 ſointure by a partition made 
after the time of making the will, ind % Key death ; ux- 
'LEss there be a republication of it, after the partition: ani 
they obſeryed, that the deviſor has expreſsly deſcribed this be- 
queſt as a right Which he had in the eſtate jointly with bis 
.., f 


5 D all thought that this would have been a pretty plain 
Eaſe, if it had {tood merely on the ſtatute of 32 H. 8. which 
enacts, That every perſon having any manors, lands, or 
_* tenements holden in ſocage, Cc, ſhall have power to give 
and deviſe Sc.“ And conſequently there was no neceſſity 
of the latter act of 34 and 35 H. 8. to explain the former. 
But this latter explanatory act clears the matter of all doubt. 
It profeſſes to be made on purpoſe to remove all doubts about 
the expoſition of it, and to declare and explain it's meaning: 
part of which declaration and explanation is this, “ That all 
* and fingular perſon and perſons HAviNxG a ſale eſtate or in- 
e tereſt in fee-ſimple, or ſeiſed in fee-fimple in coparcenary, 
.*« or in common in fee- ſimple, Cc, Cc, ſhall have power to 
e deviſe c, it is very clear, upon this ſtatute, that the de- 
viſor mult navs the eſtate ar the time of MAKING bis will: he 
cannot deviſe what he had not in him at the time of deviſing. 
 Lonn MansrigLiD ſaid, that by the Deep law there could be 
no deviſe of land, as conſlituting an heir : but a deviſe of land 
was conſidered as a limitation of the deyiſor's eſtate by a re- 
vocable act; and upon the com, and independently of the 
tatute, a man could not limit an eſtate which he had ger. 
And Mr. Juſtice Tales obſerved, that the manner of pleading 
*  adeviſeof lands ſhewed that the deviſor muſt be ſeiſed of 
them at the time of making the deviſe : for the farm of ſuch 
8 is, „ That the teſtator was ſeiſed, Cc; and being / 
& /ziſed, made his will, and thereby deviſed fo and ſo.” 


The queſtion therefore is, „ Whether Richard Gilbert had 
e a devfable eſtate in theſe premiiles at tbe TIME when be | 
c MADE bis will. | $a | 


And they were unanimous, t That he had not :” For it 
& was only a joint eſtate 3” which is not deviſable. They all. 
were clear, © That a joint-tenant cannot make a will of what 
& he holds in jointure.” And Lord Mansfield held, as ory 


Trinity Term 4 Geo. 3. B. R. 
& ſuch a will would be void, both at common law and upon 


& the ſtatute,” If it could operate at all, he ſaid, it muſt 
as a ſeverance of the jointure: for it could not ope- 


| 2 otherwiſe. But it cannot operate in 2hat manner; * 


cuauſe a ſeverance of jointure cannot be effected by chat me- 
_ 4, rofſment to uſes (which the ſtatute means when it 
an act executed in the perſon's. life-time,) would 
= ao e the jointure : but a will cannot have that effect. 
Where it took place by particular cuſtoms, it was in the na- 
ture of a revocable appointment or limitation of the land 
cauſa mortis;, and not like the Raman Teſtament, as a conſtitu- 
tim of the heir.” Therefore, before the ſtatute, a man, b 
cuſtom, could only deviſe lands which he was then ſeiſed of. 
Mr. Josrrex WII Mor faid, that the Hime of MAKING be wi 


was the material time, in this caſe as well with regard to the 


quality of the eflate, as to the om ability of the zefator : 
85 by the expreſs words of the ſtatute of 34 and 35 H. 8. 
he muſt have the-eſtate, in order to be capable of deviſing it : 
and the word « Having” is a treaſon why an after-purchaſed 
eſtate ſhould' not paſs, - Now this man, who only. held i 
 jointure at the time when he made his will, had ur a deviſable 


eſtate, when he made the deviſe ; which it was neceflary that 


he ſhould have had, at the time in order to make 
the deviſe good, 1 alen, 
As to the paſſage cited from PzRKINS 96 b. Title 22 
ſection 800. (which ſee at large, ante, p. 985 

were extremely well ſatisfied, that it could not be true, in 
the ſenſe in which Mr. Harvey would have it underſtood ; 
namely, That if a joint-tenant, who holds deviſable land 
_ jointly with other perſons, makes a deviſe of ſuch land, 
4 and afterwards happens to ſurvive all his joint companions, 
« then ſuch bgfore-made deviſe ſhall thereby peEcoME a good 


„ one, (though it was confeſſedly a bad one before this 


4 event,) without being renewed or republiſhed, or any 
other confirmatory act.” The books he cites do not war- 


tant any ſuch concluſion: nor is there any foundation for 


ſupporting ſuch a propoſition. And (a8 Lord Mansfield ob- 


ſerved) it would be 2 1 1 upon the face of it, to ſuppoſe | 


that ſuch a deviſe could be my for the whole of the 

A both his 8 and Mr. Juſtice Vilmat \xemarked, that 

what Perkins ſays relates to ci omary deviſes only, and not to 

deviſes under x = flatute : fo * it has ſtill the leſs I 

upon the preſent occaſian. 

N. B. It ſeems to me, that Sudden no more than 
this ; that a joint-tenant, who continues fill the day of his 


455 te bold jointly with one or more other perſon or 
perſons, can not deviſe: but if he ſurvives all his com- 


panions, he then and thereby becomes CAPABLE of de- 
"LS Ang. 
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1764. ng. And I apprehend, that be only cites Linlalon and 
old Natura Brevium, in order to prove That a deviſe by 
'$Swiytex © foint-tenant is void; and that he conſiders the latter part of 
8 - his aſſertion, as a plain conſequence of the former, and ob- 
Ronears,  Vioully clear without any proof. 21222 

% 


"Lot the pftea be delivered to the PLAINTIFF, 


\ 


4383. S. C.) 1 
J Friday, 4. | | 1 1 3 . 5 
June 1764. | 'HIS was an action in Yeplevin, upon à diffreſr for 
Carriage ſtand- 1 ent. 5 Ve e the 
ang at livery, . 


| 8 The replevin was brought by Mr. Francis, the owner of a 
premiſcs, chariot which ſtood in a coach»houſe belonging to and part of 
| Mat. Wilkinſon's LyvERY STABLES ; which chariot Mr. Wyatt, 
the landlord of the premiſſes, had diſtrained for rent due to 
him from Wilbinſon: and Wyatt avowed the taking of it as a 
diflireſs for rent, To this avowry, Mr. Francis pleaded in 
bar, that the coach-houſe in which it was taken, was part 
and parcel of certain other coach-houſes and ſtables known 
by the appellation of the Talbot Livery-Stables ; whereof one 
Matthew Wilkinſon was the tenant and occupier, under a 
demiſe from the avowant Mr. Wyatt, for a term- of years, at 
the annual rent of 60/. That Matthew Wilkinfon, during 
ſuch his occupation of the premiſſes, uſed and followed the 
trade and buſineſs of a cofhmon public livery-ftable keeper, for 
keeping gentlemen's horſes and ſetting up their coaches and 
carriages z and uſed the premiſſes, in his ſaid trade and buſt. 
neſs, for the keeping common public livery ſtables and coach- 
houſes, for keeping gentlemen's horſes and ſetting up their 
coaches and carriages ; and that the. plaintiff Mr. Francis ſet 
up his chariot there, at livery, with the ſaid Matthew Mil. 
kinſin, as at a common public livery-ftable-keeper*s 3 and that the 
avowant took his chariot 6 Handing in the ſaid roach-houſe, as 
2 a diſtreſs for rent due to him from the faid Matthew Wilkin- 
en: and ſo concludes, that he took kJ his own <wrong. TO 
this plea in bar to the avowry, Mr. Wyatt the avowant de- 
murs : and Mr, Francis joins in demurrer. © 


And the queſtion was, (Whether a gentleman's charior, 

& which ſtood in a coach-houſe belonging to a common LIVE RT- 
4 STABLE-#eeper, Was DISTRAINABLE for rent due to the 

| & landlord from the LivERY-STABLE-keeper, for this _ 
x, ; | a 0 cc e, 


et. u Francis verſus Wyatt. 8 


\Triniry.Term 4'© 5 3. B. R. 
« houſe, which (together with che ſtables BY he rented 
« of the landlord who diſtrained it” - ö 


- 4 2 a 


This point was twice argued, firſt, nd art of Wray. | 


May laſt, by Mr. Serjeant Nares for the landlord, and 
Aſphurft for the owner of the chariot z and again on Friday 
 2gth June 1764, by Mr. Blackflene for the avowant (the 
landlord,) and Mr. Clayton for the 1 8 th in * (the 
owner of the chariot. ) 


Upon the firſt argument, the gegen inſiſted, that a 11 


VERY-STABLE-beeper differs widely an IN x- kecper; and 


that even HORSES ſtanding at livery in a liuery:ſfabie would 
not be intitled to the like privilege from being diſtrained for 


rent due for the /ivery-/fables, as a horſe put up at an inn 


would be, from being diſtrained for rent due for the inn; 


and much leſs can a CHARIOT wirheut ' horſes, put up in a 
coach-houfe belonging to and a of a ad Ihe bei in- 
titled to ſuch privilege. 


An Num- leqper has a * to Avoid the horſe til Ii be paid 


1764. 


for his keeping. The reaſon is, becauſe the inn-keeper is 


| bound to receive the horſe : and he gives credit to the thing, 


not to the perſon. So a farrier, who ſhoes a horſe. ' So a 


common carrier, So likewiſe a taylor; who is bound to make 
the cloaths. 22 Ed. 4, 49» A 


But i it mult be the horſe of a ane or traveller, left at an 


inn and fed, which the inn-keeper may thus detain : he can- 
| not detain goods left with him. PET Hs AER: | 


Whereas here is 2 ebach-houſe rented for a year, not oceae - 


fenully uſed for a /mall time only : and the credit is given to 
the perſon, not to the thing. Moore 777. | | | 


In a caſe of Brenan v. Cries, 3 in . R. Tr. 1755. | 


28 C. 2. A farrier inſiſted on retaining a horſe, for his 
keeping and cure. The court entered into the general doc- 
trine, and determined (upon the caſe in Cro. Car. 271, 272. 
Chapman v. Allen,) i That the farrier could not retain the 


thing; becauſe there was a ſpecial — * the cre- 
" Git was ven to the pain,” 


But a LIVERT-STABLE-beejer cannot detain a [role (as an = 
inn-keeper may ;) becauſe he is not bound to take in a horſe: 
much leſs 'ean he detain, or is bound fo take in, 2 char 


WITHOUT FR" 


A LIVERY» 
| \ 


| 1499 ; 


7 


ob; l not king to gu 1 


—— a8 an inwkeeper . 1 del. 387.  Parkburft v. Foſter. 


Neither are L1vgRY-STABLE-krepers liable to the inconue. 
Anne that inw-keepers are liable to; as. taking out licences, 
FFF 1 


| Therefore they ought not to the b ne 
nor is there the ſame foundation for their under-tenants to 
claim any exemption from tlie general right which landlords 


have To diſtrain what they find upon the premiſſes. And 


this gentleman, Mr. Francis, is nothing more than an under. 
none t9-# Thighs for this coock Hauke es by 


A LIVERY-STABLE-beeper muſt reſt upon his own agw. 


. b he has no privilege himſelf; and none can be claimed 


under him. Teluertan 66. Caſe de Hoſteler ; Cru. Car. 271, 


Mi Chan >. Aber; .2; Lok Roam ohh: Satks'>, 
- Granengh ;and . 388. Fort v. Grindfton 8. C. Cre, 


| * 188. 189. Gelley? v. Clerk; and in a Caſe of Crefeer v. 
„ in C. B. at the Efx (or Hertfordſbire) affizes be- 
* Lord Ch. J. Villes, a race-horſe was holden liable to dif. 


treſa, in a ſtable at Barnet, let to an e for a guinea. 


Mr. Abou, contra; for the indir in replevin, (the | 


| owner of the chariot,) argued, that the doctrine of retainer is 


uncertain, and not applicable to the preſent caſe. And he de- 
mied that the inn-keeper's right to detain was founded u pon the 

ciple of his abligation to receive, For a manufaFurer (who 
is not bound to accept the work) has a right to retain ; (as 


1 was holden in P. 9 V. 3. Collins v. Ongley, before "Hal 


Ch. J. cited by Lord Ch. J. Ryder in the caſe of Brenan v. 


Currint :) ſo has a factor alſo. . NOT, band ta 
make cloathy for all WhO aſk them. | 


The right of landlords, To diftrain the Ne of a 
- third perſon for rent due from their own tenants,” is 
founded upon reaſons of public convenience, and calculated for 
the prevention of fraud: and the exceptions out of the general 
—ů * are, all of chem tending 1 th d of rad ond cm 


„ * 


Co. Lit. 47- a. 2 Lutw, 1578. Kim v. eee 
u Ret. Ae. 668. Letter J. title « Le biens de ——_— etre 
. 8 2 Balſr. 270. *. * alter. 25 


Aid. 596. * FF 


* 


en Ten 4 Geo. 3 U K. 5 
e eee, : N 1764 ; 


11! \ #j 


As to the caſe of Crofeer v. Temdinſon at Hertford affizes, the 13 v. 
only queſtion was, Whether the ſtable was or was not par- n. 
00 ef e inn:“ and it was holden, „That it was not.“ 

It was a mile diſtant from it. e 


plicable to the preſent. | 


Mr. Serjeant Nares, in his 1 e that there was 
in ſurpriae upon the owner of this chariot: be was fully ap- 
2 1 5 of the fact of it's being a livery-ſtable and not an inn. 


And he cited 3 1 hs 261. , Fowkes v. Fojee, 


Vom the ſecond argument, Mr. Bu denvroEn; on behalf 
of the avowant (the landlord) argued, that no privilege of 
exemption from being liable to diſtreſs for rent in -arrear, 

could be claimed by the owner of the chariot, but upon ane 
of theſe foundations, viz. either the analogy between a livery- | | 

ſtable and a common public inn, or the principle of general | 

| utility and cunuenience to the amenity, | | 


iſt. As to che former An inn is Ne Juris: ani vary 
man has a right to put up at it. Formerly it has been que- 
ſtioned * 1 a man could have ereFed an inn, at his 
on pleaſure” (as it ſhould ſeem: ) at leaſt, it appears that 
common inns are ſo much devoted to the ſervice of the com- | 
_ munity, that they are obliged to receive all guefts and horſes, 
3 Bulſtr. 269. Robinſon v. Walter. Palmer 367, and 3 4 
Kex v. Collins and three others, and 2 Ro. Rep. 345. 8. C. 
And the protection that they receive from the law is founded 
upon their being compellable by law to take in gueſts and 
horſes, But that is not the caſe of a Jivery-flube-keeper. He 
is not bound obliged or compellable to receive coaches or 
horſes : he ſtands upon the foot of private romtruct only 3 z and 
may refuſe to take in coaches or horſes unleſs upon his own 
terms. There is 9 reaſon therefore he ſhould e or 
be at all intitled to any particular or ſpecial privilege, pro- 
tection or exemption from the law. And the addition of the 
epithets *4 commor?” and © public,” to the deſcription of this 
Ivery-ſtable-keeper and his coach-houſes and ſtables, makes 
no real difference in the caſe. The diſfinctum between the 
obligation by Jaw, and the ſtanding upon the foot of private 
contract, is clearly ſhewn by * Juftice Popham, in the 
Cafe de Hofteler, Popb, 66, In Bro. Abr. title Diftreſſe,” 
p. 251. : 56, Brian Ch. hd. puts the privilege of exemp- 
tion of cattle or goods from W 
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their being in the place by authority. And fo alſo 1 
668. title © Diftres,” letter F. pl. 12. declares the reaſon of 


the exemption to be * Becauſe, the lau gives liberty to put 
them there.“ Lord Ch. J. Cale likewiſe, in Co. e 2 2. 
gives the ſame reaſon, viz. their being there « By my 


« * But in the preſent caſe, the chariot 5 _ in thi 


coach-houſe I authority of law, but on a mere 1 — 
ir. act o 


nity. As to public utility ity or POT ap to the community— 


| No caſes can be cited to ſupport a notion, © That a privilege 
e of exemption from a diſtreſs for rent can 85 een 


1 upon chr foot. 3 „ 


Ir this chariot had been fent to a . to be ve. 
paired, and had been diſtrained there for rent due from the 


f 10 coach-maker, that caſe might have ſeemed to fall within ſome 


of the cited caſes: that would have afforded a pretencqto ex- 
emption, from the neceſſity of ſending it thither for that pur- 


_ But there is no neceſſity that a gentleman lies under, to 
t up his chariot at a /ivery-ſtable. And the inconvenience 
would be much greater on the fide of the landlord, if he 


ſhould be debarred of his legal right To diſtrain goods found 


upon his premiſſes, for rent in arrear, than ent Wn could 


prince 1 of neceſſity, utility an 


ariſe from allowing him this eſtabliſhed ſecurity toy his rent, 
in the caſe of a perſon who appears to be no more than an 


ordinary under-tenant, and without an reaſonable legs of 
exemption from the general law of di relies. RS | 


N Therefore he prayed judgment for the avowant, 


| Mr. Claytan, cuntra, (for the plaintiff in revlrein, ) ned, 5 
chat it ſtood admitted on the pleadings, . That this Matthew - 


* Miltinſon (the tenant) kept a common public livery-ſtable,” 
And he argued, that ſuch a liverygſtable is exactly upon the 
foot of a common inn, and intitled to the very ſame privile 
and exemptions; and is equal 1 to be protected upon Fe 
convenience to the community, 


though of more recent eſtabliſhment indeed than inns: and 


therefore fuch a livery-ſtable is equally within the regen of the 
caſes, as inns are; Me 3 which are under the (me 
protection as old ones. Conſequently, ſuch a livery-ſtable is 
2 within the general reaſon of exemption from difirg, for 


e of public utility, as cloth at a taylor's, cloth at a wea- 
ver's, 2 harſe at a farrier's 1 be ſhod,) a horſe that brings 
goods to market to be ſold, the goods themſelves ſo brought, 


s on a Wharf or at a warehouſe for exportation, 


: goods a to a carrier to be carried for hire, wool in 


a neigh= 


8 


TPC es aa, 


— 
6 co.cc we — * 


/ 
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x neig -hbour's barn, goods in the hands of a factor. In all 
theſe 3 the law gives the privilege in reſpect to trade and 
utility : the usern e, or exemption is not founded on any o- 
LIGATION #o receive the goods or other things. A factor is 


not bound to receive goods : | pump aural e Nor 
do I know that a taylor is bound to make my cloaths ; or 


dat a farrier is obliged to ſhoe my horſe. And to prove 
« That the true foundation of the exemption from diſtreſs in 
a the excepted caſes, is the detriment the common weal vnd 
« ſuffer if ſuch things ſhould be liable to diſtreſs for rent,” 
he cited M. 7 H. 7. 1 Fi- H. Abr. 252. tit. D L | 
pl. 8. * 19: Tr. 2 Morris, Co. Lit. 4. a. Cro 


540. Salk. 24 249, 2 2 5 e v. Hp. 


| hed ag that the latidlord dnew this to be a 
* and conſented to it. 


Mr, Blackftone, in reply, obſerved, that there is no fach 
thing known in- the law, as a common. livery-ſtable, in any. 
vchnichal ſenſe of the word common, or in the ſame 


1764. 
W. a 


Faancis re 
Wrarr. 


» © 

/ % 
ul; | 

4 


ſenſe in which it is 1 to an inn which i is called com> 


mu boſpitium.) 2 | 5 . 


He faid, Mr. Clayton kad OW hs my wie 1 to WM nicks 
many others which it did not all reſemble, and in which he 


exemption is founded upon very ſufficient reaſons ; and'a 
rule is laid down for ſuch caſts, in 1 Salt, 250. 


2 
LED 


(where goods delivered to a carrier were holden to be ps 


leged,) viz, © That the law has given the privilege, in re- 
« ſpect of the trader but thoſe reaſons are not applicable 


to this caſe ; no more are any arguments drawn from a rh 


of retainin ing oped; Ec, till 3 or ſari action. This caſe 5 


does not all differ from that of goods put into a cemmon lodg- 


= and zhere Ciſtrained by! the landlord for rent un 


arrear. N 

Tl Wahl and the two Re] FOE ſaw « 
this queſtion, in ſuch a light with regard to the eee 
of it, and the 1 inconvenience. that might attend it, even to the 
landlords owners and teepers of theſe livery ſtables them/elver, 
as well as to gentlemen who uſed them, (in caſe this diſtreſs 
ſhould be ſolemnly adjudg ed a one,) that they intimated 
to the landlord ( the 1 705 who happened to be perſonally 


preſent, race ag the! event of this cauſe, that it might be 


well worth his while to conſider, whether it would be for his 
nun intereſt, to wiſh,” “ Th That Te ould be formally 
6: | pronounced for him 


But 


10 | Trinity Term 4 Ge & B. K. 
2 But Mr. Clayton, who was counſel For Mr. Bend (he 


plaintiff in replevin,} informing them that the — 
FR = was retained to nn 2 
Wr. 


Tas Count: ondered an. 


1 * Fe perceiving * ain: of hy 
court to he flatly. againſt him, did not n re 


eee = 

- Wes | And indeed it ſeems extremely , hand e ww 

4 Gable to this diſtreſs ; and that is not the * n 
eee 


J I r 
F; k $4 5 
. S 6. + * * 
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; 
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John late Biſhop of ee now Viſhop/ 


Black. Re 
(Pe Bak. OT: verſes Wolforltan, N 
— 29 June 1 3 a 
1764. 
Grant of advow- HI 8 was a writ of error from the c common pleas, 
ſon after church upon a denen given there the biſhop of Lin- 


n I hitchead his clerk, in à quare impedit 
void; but MN 
hw; brought by the grantee of the advowſon, in fees of the chuck 
till after induc- t Sheepy ; in which quare imipedit, the * pleadings had 
tion to a ſecond 
— gone on to a plea,, a replication, and a rejoinder; : to which 
„ See all the rejoinder there was. a ſpecial demurrer,, and joinder jn de- 
4 g* at murrer: and the judgment below was given againſt 2 
gesendete upon the bauneſs of his rg den But it now appeared ma- 
Reports, part ad. nifeſt to this court, that and the replication, gnd the 
. 174+ to 179. rejoinder were all of them ww ſo that it ſtood, here, upon 
. ——5 the DECLARATION only. The declaration ſet forth a graxt of 
in C. B. and the the advowſon made to the plaintiff, in fee, by hep perſons. 
AT there, ſeiſed of it, on the gth of November 1759. It - Joc ſet forth the 
$79. ſtatute of 21 H. 8. c. 13. f. 9. againſt Pluralities; and Rated 
d/te facts neceffary to ſlew his richt to the aktien; viz. an 
4 aubidumce of the church, and his own _— Norge 
And the Lone age: DIE We 


_ The. particulars of the fafts 85 e ” | Gras 
8 is a fectory, a benefice with cure ls 
EN value of eight pounds. Tha That Thomas Gs riefh 
incumbent, . accepted and took another 1 with cure of 801 
namely, the bring of Scale] and was inſtituted, admitted 


and induCted in polſcſſion of the ſame. | That thereupon the 


Term 4 Geo. 3. B. R. 


if below prefented Thontr Hall to the reftory-of Great 
: who tendered himfelf to the biſhop, and was refuſed | 


. 


| | e 
F beni wares bad 60 adobe as in. W 
cumbency of Griz/ley, and his acceptance of the/living of 
Kale: but ſuppoſes tlie avoidance of his former chureh to 
have been made by his sr TTurton to the ſecond, om che 
41ſt of Offober 1759; and then, by computing ou 'the 

1NST{TUTION, fliews that ſix months elapſed: w 3 
he collated Thomas e og, ns nh ol 


Joo? 1900s 5 


we gene was at informt one) ſei ch 
ume of Grigſteys dh Ie e Senle te have been upon tlic 
22d of December 17 59 3 and alledges that upon the 26tly oi 
1760, the day when the bifkop collated his clerk; Mr. 
vo Whitehead, ſix W n ee e 
eee | 6103 att 


The biſkiop's en inkits open the * W -ov 

the end of ſix months from the: time of Gries msrirrou- 
TION to Seale; and traverſes his refuſal all before he _. 
himſelf hath collated his own clerk; or that Halli tendered 
himſelf to him before he had-cothted- the other, or within fix 
vienthd after the anvr2T<Tron'or hg 4 ee GMT 


Tv this- tejoinder 4 phintif demurred, both generally 
and ſpecially : and the biſhop joined in demurrer. e 


Mr. Viacthſam argue Lor the plaintiff in error : 
and be ſaid, that the real queſtion (af — ere 
from the ſpecial pleadings). was, „Whether the plaintiff in 
« the guare impedithad-2 right'tovpteſent for this turn. And 
he endeavoured. to\ſhews. That he had wy” fbr theſe two 

_ reaſons1.. firſt, thay the church wis vacant: at the thmzaubor 
tie great was made to the plaintiff ; fo —_— k6.kad na fort of 
right to preſent : ſerondly, that fix:months ee f ro from 
the time of Grieſley's INSTITUTION to the living 1 and | 
that the plaintiff's preſentee did not tender | 
that time, of: before the collation of Wþireheal wy —— 
by virtue af the la ; which /apſe in. (as lis inſtſted) 
at the end of ſix mote e 1 $ Ex leon 121 2 


* 
F 


ba 8 TR oY WD 
E «'Thatit was 
« informal, oy avecing new matter, via. Grieftafendaes 


« tion to Scale upon the 22d of December 1759 where- 


a0 dhe queſtion depends (as he hoped to prove) upon Griefley's 
5 


* not upon his induction to this ſecond bring- 


„ 


1766: „ leads 
5 8 to ſtand thus That Grigſſey, being incumbent of us 
Biſhop. of - Sheepy, was inftituted into the rectory of Seale on the 3 iſt of 
EE 9 October 1759. That he was inducted to it on the 22d of 
0 89 December 1799. That the grant of the next preſentation to 
the rettory of Great 'Sheepy was not made to the plaintiff 2% 
55 —_ of November £7593 (at which time, the church of 
Great Sherpy was, as he inſiſted, become vacant by the 1. 

_ SAITUTION of Grigſley to Szale upon the preceding 31ſt of 
| Offlober,)\ That the plaintiff preſented Hall to Great Sheeyy, 
upon the 29th of March 1700: but that Hall did not tender 
himſelf to the biſhop within ſix months after the inflitution of 

| ſo” Scale, nor before the biſhop had collated his clerk, 
5 9 the biſhop collated upon the, 20th of June 1760; 
( : (at which time, more than 6 months were elapſe fince Grief. 
& INSTITUTION, though it was within G months from his 

dudaction.) From theſe premiſſes he inferred, that, as the 
| church became actually vacant upon the 31ſt of October, the 
plwkaintiff could claim no right to preſent to it, under a /ub/c- 
guent grant made in November: and that the biſhop had, upon 

the 20th:of: Jum, n right to collate by lapſe, no o preſentation at 

e eee 55 

tt. The grant (by 2 ſubject) of the next 8 

2 church, or of the adyowſon in fee, (for there is no diffe- 
rence, between them in this reſpect,) ar rEx the church is ac- 


A tually fallen vacant, is a voip grant guoad the fallen vacancy ; 

7 both becauſe tis a hy in aFion 3a Lena ny r it tends 

* Ee 2h 28 H. 8 Dyer 26, 

5 $f pl. 165. 11 Eliz.) Jenkins Cent, 236. Caſe 13. S. P. by 

= © all the judges of England. P. 11 flix. Dyer 282. b. pl. 28. 

1 8. P. FA 39, 40 Elia. Cre. Eliz. 600. Bennett v. Biſhop of 

i | f Norwich. M. 42, 43 Eliz. Baker v. Rogers, C. Elia. 

1333 788. S. P. P. 2, 3 Ph. & M. Agar v. Bhs of Fer. 

i beraugh, 1 Anderſ. 15. S. P. twice. Dye ah u. 22 66. 55 

bt. Gs G! ee 1 80 8.0 n n 43-8 I, 5 | 

' ha the 25 hes were fallen vacant : the follow- 

| | ing are E of e 2 after actual Ne 

4 Fin. ro 10 Eliz. Stephens v. 5 ey et al. cited i in 1 Haube 8 

3 | 4 225 v. Wall, Diſiey et al. Benlee 192. 8. C. and 
| nd gr N N 


Kun. 811. 3 
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that time, and no preſentation tendered to him: for, we ſay, 


15907 


(#5 


1564. 
[ 


Adly. The 6 had a right, upon the wack; of Fune 
1 ES. collate by /ap/e ; the ſix Solis 2 bzing expired before 


Biſhop of 
LtyNCOLN v. 


the church became rold by the INSTITUTION 0 eee Ds. 


the living of Scale. Le l DS), 


The words of the ſtatute of 21 E. 8. * 13. are 3 


Bection 9 enacts, . That if any perſon or perſons having 
« one benefice with cure of ſoul, being of the yearly value 
« of BY. or above, accept and take any other with cure of 


« ſoul, and be in/lituted and inducted in poſſeſſion of the ſame, 


« that then and immediately after /uch ol Non had thereof, 
« the fr benefice ſhall be adjudged in law to be void 

e and (by ſection 10.) it ſhall TY lawful to every patron 
% having the advowſon thereof, to preſent another; and the 
« preſentee to have the benefit of the ſame, in ſuch like 
« manner and form as though the incumbent had d died or re- 
« ſigned; any licence, union, or other diſpenſation to the 

1 cy emol obtained, Peng.” 


Now though it be true, that the words of this at are 
« Inſtituted and inducted; yet it has been holden, © That 
66 INSTITUTION only, without induction, vacates the former 


© benefice.” 

Digbys caſe, in Hil. 41 Eli, B. R. 4 Co. 79. is a full 
and ſolemn determination in point, and agreed to by all the 
judges in England; and cites a like determination in C. B. 
That he who is only in/tituted, is, within this act of 21 H. 
6 8, ſaid to have a benefice with cure.” 


a v. Gerrard and Prince, in Moore 434 to 448. 8. 2 
agreed by all the judges of England: W 448.) Robins v - 
Prince, Goldęſbr. 162. S. C. 


Lord Ch. J. Hobart likewiſe, i in the caſd of Colt hd Glover 


v. Biſhop of Coventry and Lichfield, p- 157, 158. lays it down, 


That a benefice is taken, received and had by inflitution 
«© ny; amd ys; © It was fo judge? in Digly's 8 your” 


a Abr. Title 6 Preſentment, lapſe ;” TR 4 pP · 1 & 


2. After lapſe incurred to the ordinary, the patron may pre- 
ſent before the church is full © But if the ordinary collates by 
« lapſe; and ; ards, before induftion, the oy n 
« the ordina not bound to receive.” 


1 
2764. 


Biſhop of 
Lin cCOLN v. 


* 
5 


I the caſe of 8hute v. Higden Hill. 22, 23 C. 2. Bod 
Ch. J. Vaughan ſays, that by admiſſion amd inſtitutiom into the 


ſecond benefice, the firſt is 9% facts ſo void that the patron 
may preſent another, if he will: and if the firſt living be of 


* the value of 8 J. or above, the patrom at his peril, muſt pre- 


ſent within ſix months, by 21 H. 8. though iS it be under 
that value, no lapſe ſhall incur, until deprivation of the firſt 
benefice, and notice. e 


ZBut there is no need, in the preſent caſe, of eicher depri- 
vation or notice to the-patron : for, this former heneſice be- 


ing above that value, the ceſſion ef it does not depend either 


upon the common law or the eccleſiaſtical law, but upon the 
a of parliament; and therefore the patron muſt tale notice 


of it at his peril. 'This appears clearly from Dyer 237. a. pl. 
29. Godbelt/ 23. Caſe 33. 4 Co. 75. b. Holland's cafe. 
Cro. Eliz. 601. Armiger v. Holland 8. C. and Watfon's Com- 
plete Incumbent 9. 5 | . 

Mr. Serjeant Burland argued this caſe on behalf of the 
defendant in error, (the plaintiff in the quare'ihmpedit.) 


As to the pleadings—he ſaid that the biſhop's reyainder 
was given up below; and is certainly bad, in that it deparis 
from one matter to another, which other he might have ori- 
ginally reſorted to: it does- not fortify the matter of his, 
former plea ; but introduces new matter. And this is a de- 


parture : Finch's Law 57. a. And it pts in ifſue a matter 


not aſſerted in our replication 3 v. That he did not re- 
« fuſe to admit Hall, before the time of his collating II Hite- 
* head,” : | ORR 


It the replication is informal, the biſhop can not take ad- 
vantage of that informality, upon our ſpecial demurrer to his 
rejoinder : he can only take advantage of matter of /ub/ance. 


Now upon. the ſub/ftantial part of the caſe, it appears that 
the plaintiff has a good title; and that no /apſe had incurred. 


| 1s. It does not. judicially appear upon the record, that the 
grant to the plaintiff was ſib/equent even to the inſtitution. 


Thedefendant can not avail himſelf of his own badpleading, 


to find fault with the pleadings of his adverſary. He can 


not connect them together : nor is the particular day on which 


the grant is, under a videlicet, mentioned to have been made 


to the plaintiff, either material or i able: and here it is only 
mentioned thus, © viz. an-the.gth of November 1759.” It 
Þ no where alledged, 'That Griefley was inſtituted 3 

| « pefore 


W W SY 


Sf Ho wu ao, ca - 


ff & i £4 


7 mn oy Lem 4 G6 3: k K. 


the advowſon was granted to the plaintiff; if it 

5 chat might have been traverſed. But as it is here ſet 

2 the tiff might have given any particular day in evi- 
is gth of Noveinber is not material nor traverſable, © 45 


. 8 202. Lane v. Alexander. Yelve pe Shine 


ner 66. Rex v. Biſhop ioop of Cheer (in point.) 2 Lets 211; 
od. 


Hallech v. Bennett. 184. Stroud v. Biſhop Bath 
and Wells and Sir Gre Horner, 7 — 287. 2 | 
y. Ealen © | 


3 Therefore this priority of Grieftey's inſtitution to Seale, to 
the plaintiff's grant is not admitted by the plaintiff, Nor i ig 


ury thing admitted by the demurrer z as the rejocngder is coti- 
ſetſedly vitious + and this appears by 2 as Rep. 22 Hue 
and Platt s caſe, 


Neither indeed is K aledged, 06 That the :nftitution was 
upon the 31ſt. of Ofteber 1 ;” nor That the inſti- 
« tution was prior to the gr And this being an wunfas 
wyrable caſe, the court will not aſſiſt them to tale e 8 


Fa forfeitures 

2dly. The lapſe does not incur from 4 time 6f the inftis 
tution, but from the time of the indu#ion + for it is the 1n- 
DUCTION into the ſecond beneſice that vacates the firſt; and 


act the inſtitution to it. 

The doctrine of plurallties is laid down at large, in Moore 
434. to 448. Robins v. Gerrard and Prince z' and in Lin- 
wad's Provincials 135, 137, 138. | 

The latter is in point That the Grid eh is cos watant 
till WDUCTION into che ſecond. And in the caſe of Agar 


v. Biſhop of Peterberough and Denn, iſſue was taken upon the 
induBion to the ſecond benefice z whereby it ſeems to be al- 


| lowed, (as it is õbſerved in Moors 12,) © That admiſſion and 
= inſtitution do nt make the firſt void; uit baut miuttion,” 


And in the argument of the cafe of Robins vi Gerram and 
Prince, it is admitted That the firſt benefice'is not Are 


* void, till induction. Moore 4 2. 
Watſon's Complete N ter 2. leds many 


kaſes to this effect. In the caſe of incbromibe v. Bil 


Maucheſter and Piu Hobart ſays © He is not. within the 
"fie 1 4 2 if he be not indutt a And 1 Cre: 
upon the fame 1 ito ha ; my 
The words of the ſtatute of 21 x. 8. are tba Gon the 
provincials : arid the cafes ſince the fratute have been uniform, 
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1510 Trinity Term 4 Geo. 3. B. K. 


1 11764 4. Berone the ſtatute, the patron had his election, " Whether 
4 he would preſent as upon a vacancy; or ſtay till after de- 
NN of 8 privation and notice of it.” But no lapſe incurred by des 
Linx cot x v. rivation, evithout notice : 8 he was not 15 to take wüde 
— at his geril till INDUCTION. Rn 1 

Soadbolt 23. 4 Co. 75. b. Hollands ts. 2 Co. 79. b. 
Di gbys caſe. Moore 438, 542. Cro. Llix. 601. 2 N. 
Abr. 361. Title Preſentment,” Letter L. pl. 6. and 2 Lutw, 

1306, 1307. at large, i in the caſe of _— v. French, 


Mr. Blackflone, in reply—As to the e faid he 
could by no means give up the bh, rejoinder + which he 
denied to be a departure. It avers “ That Hall did not 
&« tender himſelf within the ſix months: which averment, 
he ſaid, was no departure from the plea, but a neceſſary ſup. 
port of it. And the traverſe, c That he did not refuſe C 
« admit Hall, before the time of his he: his own clerk,” 

is a right and proper traverſe.” 


And he inſiſted that it appears » ſufficiently upon wh | ha 
ings, „That the inſtitution of Grie/ley was upon the z iſt of 
C October; and that the grant to the plaintiff was not made 
till the gth of November following : for the day under the 


| ſcilicet is materially alledged; and is a poftive and ſubſtantial | 


averment of the particular day. And he offered to maintain, 
« That the day under the /cilicet is material, where the ny 
te exact time is the giſt of the action.” 


As to lapfe i incurring from the time of he inliution—Hefa 
he muſt leave that point upon the caſes he had cited, and the 
general reaſoning ! which he would not preſs any further; 
having obſerved; by what had been dropped from * bench, 

during the argument, that the court was of opinion That 
« it was to be computed from the time of induction only. 


3 Tus Court were 3 clear, that, as to lathe, 
the avoidance of the former benefice does not take place 
till INDUCTION to the ſecond: and Lord MansrFigLD and 

Mr. Juſtice WIL Mor both ſaid, that this was a F ſo ſet- 
tled, that it ought not now to be iſputed. | | 


Tur Corr were P 4 2 e 5 
next preſentation, or of an advowſon, made AFTER the church 
was actually FALLEN VACANT, was a wid h 1 88 


® Butit — fallen vacaney. 2 
as to the —— 


on itſelf; (un- 


leſs it be a corrupt OL H, 16 6. 3. 0 B. Barret 2 « Bond, Cl. v. cu (Clerk) and Belle 
5 36d LY But 


4 


SY 222. 2 « 


fo 


* 
. 


tained upon theſe pleadings : for though it appears clearly . \ 
1 That the grant was made on the gth of November. 

1560, yet it does not appear At vubat time Grieſley was in- hy” 
e! to the ſecond benefice.“ S Wertes 


R 
vt 


4 


Trinity Term N 4 Geo. 3. B. R. 5 1511 
| But they thought that the FACT was not ſufficiently aſcer- 1764. 


Biſhop of 
LincoLY e. 
e objec- 

tion can not be let in, © That it was VACANT auben the grant 


« was made.“ It is no where averred © That the grant was 


« ſubſequent to the auoidance : nor is there any thing that ap- 


ears upon the pleadings, ſufficient to ſupport the objection. 


| Therefore they 


AFFIRMED THE JUDGMENT, 


' - unleſs cauſe. 


Alfterwards ( on the laſt day but one of the term) 


lr. Blackſtone attempted to ſhew cauſe; and hoped to ſatis- 
fy the court, that he was not precluded from taking his ob- 


jection to the grant: for he relied upon it, that © If a proper 
« time be alledged, here the preciſe exact time is the gift - 
« of the action, the day under the ſcilicet is then material. 


But Tye CourT were till of opinion © That he could 
not get at his objection, upon theſe pleadings.” For all the 
pleadings are bad, except the plaintiff's declaration; which is 


good. The whole ſtands, therefore, por: the declaration only : 


which ſtates the conveyance of the right to the plaintiff to 


preſent, to be by a grant made on the gth of November ; and, 


upon the face of it, ſhews a goed ?itle in the plaintiff to pre- 


ſent. © The plea means indeed to put the matter upon the 


queſtion * Whether the fix months ſhould be computed from 
the INSTITUTION, or from the INDUCTION.” But the plea, 


and likewiſe the rejoinder, are both ont of the caſe; for they are 


both of them bad: and being bad, there is a total END of them, 


to every intent and purpoſe whatſoever. You cannot there- 


fore extract from . them a fact to deſtroy the plaintiff*s title ; 


never been | FREY at all. 


for they are, nullitier, and juſt as much ſo, as if they had 
kf 


: 
EM. 


". Per Cure... 


JODGMENT AFFIRMED. | 


3 
j 


Mr. Serjeant Burland thereupon prayed colts and damages 


for the delay, upon 3 H. 7. c. 10: citing Dyer 77 a. pl. 34. 


Cm. Zlia. 617. Graves v. Short. 
| 4 But 


7 
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WS Trinity Term 4 Geo. 3. B. K. 


But he withdrew this motion; thinking it more NY 
Os. to drop it, 1220 could on e Tale tg . cauſe ner 


Bishop of term. | . 
Lin cok x v. 23 


Werse. N. neee —_ Wilt, the 

| _ firſt argument, © That though the patrpt has Co 
1 fromthe induction, to preſent, (ſo t at no lapſe ſhall 
— be incur within that ſpace of time 3) yer » 1 if he 
„„ . pleaſes, preſent before che induction“ 


Note alſo, that Lord Maur n Ms Ms. Tone | 
Ke Wi nior both ſaid, that the true reaſon why 2 grant of 
1 . a fallen preſentation, or of an advowſon, a 45 avoidance, 
is not good, qwad the fallen vacancy, is the public utility, 
. and the better to guard againſt many; Nor for the fe- 
titious'teaſon of it's being then become e 


5 


N. B. A writof error returnable in pa li 
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Tueſday, 3 t 1 a * er} Cole „ 

If party in Tuns was an action on the caſe, upon articles of 

5 Feroeement far 1 conſtituting a ſociety for the mutual aſſur- 

0 N | Toy has A ance 0 each other's N whereby they ed that when 
s, and is con- 

tributory to the and fo often as any of the ſhips wherein any 0 the members 

loſſes of the of this Tociety had property, " hould be loſt, the reſt ſhould 


a . contribute to ſuch loſs. But every member was obliged ta 


uſt be contri- Prove A property of 500 J. in a ſhip: and if he v would ceaſe 
burory to his fo be a member, he was obliged to give fix ky 6 notice. The 


LIE 


| plaintiff ſhewed that he had the 8 pro N in a ſup, 
7 and became a member; and that the ſhip was 

bl that the plaintiff had ptr with his iutereſt! in the 1 4 — 5 
h the lofs happened. Replication—that by articles 

| ment with the purchaſer of the ſhip, the plaintiff had agreed 
| Va to pay 500/. if a loſs happened within three months 5 and there- 
2 b fore he was interefted during the voyage. AER, to this re- 
Pl, plication ; and joinder it in demurrer. 

i Mr. Fulle, for the-ddfendant, argued that the ſtipulation 
| between the plaintiff and the defendarit was at an end, aſſoon 
5 as the plaintiff had diſÞoſed of Bis in the ſbip : and his 
if private * with the purchaſer of it, without wo 
ll: , 
1 | 


grey 
"LS 

; — 
—_ — 


pri 


8 


ent of 8 is no more than his own priate and e. 1764. 


fer months notice, Therefore he remained bound to contribute to 


e 
Ole. 


Jr ˙Ü mr 


init Tera 1000. 3. AR. 1513 


V 7 
Mr. Afbhurft, contra, for the plaintif; argued, that he 


Rx8p v. Cort. 


ought to recover; both upon the words of the agreement, 


and within the equity of it; bs fas he had nat ceaſed to be a mem- 
ter of the ſociety, nor could ceaſe to be ſo, without giving 


the loſſes of the reſt : and conſequently, the reſt were bound to 


; contribute to bir. And he ſtood as a truſtee for the perſon 


to whom he had ſold his intereſt in the ſhip: it was not ne- 4 
ceſſary that he ſhould continue to hold it in Tis own right, 
He remained contrib ww to the lofſes of the other members, 
ix months notice of his me to be 


Mr. Wallace, 3 in reply, a "Rp 2s the property was out 
of the plaintiff at the time hen the loſs happened, he could 


take no benefit of the articles of mutual infurance amongſt 


the members of this ſociety. For, the parting with his pro- 
perty in the ſhip was his oπun act: and if he remained contri- 
dutory to the loſſes of the other members, that aroſe from his 
own neglect in not giving the ſix months notice, as the articles 


required him to have done. 


But THE * CourT were of opinion, that as he continued s gr. I. pe. 
contributory to the loſſes of the others, at the very time when nin was ob 
this loſs happened, it was but juſt and equitable, / and within bent. 
the words and meaning of the agreement, that they ſhould 
contribute to hit. He ſtill had an intereſt in the fafeiy of the 
ſhip : he had not parted with a// his Kind in it; but con- 
agnucdintereſted. guoad this loſs. | 


Per es | 
e for | 5 "IG 


| Rex Es Chevalier D'Fon. e 


510. S. C.) 


Morten D' EON, who came over hither in the Wedneſday, 


ty of ſecretary to M. le Duc de Nivernois the late 1 4784. 


French rs." and after the duke's departure remained frog go" 6a”, 


Here charged with the affairs of France, was afterwards (upon of abſence of 


a particular pccaſion) inveſted with the character of miniſter material wis- 


neſſes, when the 


| Plenipatentiany. Upan the arrival here, of the preſent . rench caſe ſuſpicious, 


and the wit. 
nefſes fareigners, and refident abroad, never likely to return to England. 


14 Am- 


— 


PSY . | 
1514 1 -. = rinity Term 4 Geo. 3 B. R. 


"4p Ambaſſador the Count de Guerchy, M. Don ſet up a pre 
ep 76 . in his own houſe, and in his book there e Are 
Rxx v. D'Eox. own inſpection, libelled the Count de Guerchy. Upon this, an 
| information was filed againſt him by Mr. Attorney General, 
not only for printing and publiſhing this libel, but as an in- 
fractor of the law of nations: and notice of trial was given. 
Whereupon M. D'Eon (by his counſel) moyed to put of the 
trial, on account of the abſence of ſeveral material witneſſes, 
whom he ſpecified in his affidavit ; and his affidavit contained 
| the uſual affertions requiſite for putting off a trial, and parti. 
= -cularly ! That they were material witneſſes for him; that he 
« could not ſafely go to trial without their evidence; and 
e that he had hopes and expectation of procuring their preſence 

4 by next Michaelmai term. 


Upon ſhewing cauſe againſt' putting off the trial, it ap- 
peared, that the libel was not printed or publiſhed till Jſarch 
or April; and that theſe witneſſes went away from England 
to France, in the preceding November or December. It appear- 
ed alſo, that they were natives of and reſident in France; that 
they were in the ſervice of that crown; and that there was no 
probability of their being /e over, or even permitted to come 
over, to give evidence on behalf of MH. D'Eon, (who ſtood, 
at this time, in no favourable light, at his on court, but 
very much otherwiſe.) | 


*« 


After a full hearing of counſel on both ſides ¶ M. D' Eon be- 
ing preſent, ) * a {I #3 hte 


* Mr. Joe: TIE * Court were unanimous that there appeared 
* N was no ſufficient reaſon for putting off the trial. 
en | pres Hogg 


They granted that in all caſes, whether criminal or civil, 
and whether the nature of the proceeding be inſtantaneous or 
| otherwiſe, a trial ſhail not be ſo hurried on, as to do injuſtice 
to the defendant; an affidavit in common form may be ſuſſi- 
cient where no cauſe of ſuſpicion appears: but men take ſuch 
latitude to ſwear in the common form, that where a ſuſpicion 
ariſes from the nature of the queſtion or from contrary affi- 
davits, the court will examine into the ground upon wiiic.. the 
delay is aſced; and have, in criminal as well as civil caſes, 
refuſed to put off a trial, notwithſtanding an affidavit in com- 
mon form. | „ „ 
' Tt is neceflary therefore in ſuch a caſe as this, (iſt.) to ſa- 
tisfy the court that the perſons are material witneſſes; 2dly. 
Jo ſhew that the party applying has been guilty of 10 laches 
nor neglect, in omitting to apply to them and endeavour to 
\ procure their attendance ; and 3dly. to. ſatisfy the OT 
— * 5 - ere 


A 


= 


SS 


1 —_ T7 * bh ws 


| there is a reaſonable expeFation, of has able „ 
their ante en at the en nein e _ 2 axon 


| to r off. 


But in the preſent — all ak reaſons fil, 


Theſe witneſſes are feorn to be material, as the defendant 
apprehends and helieves. But on the contrary, it appears 


| (negatively) that they can not be-material : for, as they we 


gone out of England ſome. months before the p 


publication of this book; they could not be conuſant 2 


facts of the offence laid in this information. If their know- 
ledge relates to any circumſtances. that may ſerve to mitigate 
the puniſhment in caſe he ſhould be convicted, that ſort of 
evidence will not come too late after conviction of the of- 
fence, and may be laid n the court of affidavits, 


| (Butif infhould-agpeer :upen. the caſo-groved. ag he l 


the court could ſet it right by granting a new trial; which 
had often been /aid upon like occaſions ;- but uo caſe had yet 
happened, where any prejudice. appeared to have been done 
by the court's refuſing, upon particular circumſtances, to put 
off a trial een the ** nN | 


tors 


85 


Rxx * Dr. 


That the defendant was prejudiced by refuſing this delay, 


As to their being ſent out of the kingdom by the Count de 
:Guerchy himſelf, on purpoſe to prevent their giving teſtimony 
in the cauſe, (which has been alledged ;) there neither is any . 


proof of it, nor is it poſlible that it could be ſo: they were 
actually gone, before the fact which is the ſubject of the - 


charge was committed. It is impoſhble that they could be 


ſent abroad by M. de Guerchy, to prevent their giving evi _ 
dence in 2his cauſe, the foundation of which did not exif} at 
the time when they went. Ir they had been material wit- 
neſſes for the defendant in this cauſe, and had been ſent 
away by the perſon on whoſe account the proſecution is car- 
ried on, that indeed would have been, a ſufnicient ground for 
putting off the trial till they could be es * here is no 


pretenſe for cba inſinuation. che 
Neither does it appear, that 6 has my" the leaſt en-; 


them over. 


deavour uſed by tans or . on 85 r 0 * | 


And as to any ren of their returning to * by the 


next Michaelmas-term or at any future time, there does not 


ſeem to be any probability of it ; nor does the defendant lay 
before the court any grounds of ſuch an expectation. On the 


£4 3 the 1 is highly probable; the preſumption ſeems 
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© 5764. 


Bleek. 
5 IIa 


Wedneſday 4th. 
and Thurſday 


Sth July 2764. 
/ Bearer of bill of payment of coſts,) and A yew trial horas im caſe ap- 


exchange, may 


maintain an 


ation azainft 
the drawer 


Frere 


not reiningth pies 9 825K r 


8 —— W lad to 
come: and it does eee will be drdernd ts 


: Key rex, come, for this purpoſe. Theſe are foreigners, natives of and 


reſident in Gs and in the actual ſervice of that king: 
which renders this caſe quite different from the ordinary cafes 
of Engliſh witneſſes being accidentally gone abroad, or gone 
for a ſmall time ory, and expected to Ape 1 to thei own 
Gn. their natural home a rene. 


Upon che a they were N of 1 RN e That 
« the putting off the trial could not tend to advance juſtice, 
„ but on the contrary would delay itz” and therefore diſ- 


— the rule ox! A. my why: it ſhould not be put 


ene, Fx „ Rors bsenancrv. 


M. D. En was n a Wied and convicted, upon ſo 
clear evidence, that he made no defence: and from the 
gainſt him by witneſſes and writings under his hand, 
it was i le for him to make any defence. Yet he ſeems 
to. have theltered himſelf under ſome /a/vo, in bee the 
n in Hruner to 1 « pd 6-3 darn 6 1 


Grant verſus Vaughan. | 


JPON abt a by a verdict which had TI 
given for the defendant ſhould not be ſet aſide (upon 


/ - 0.097 dont here apt 


The defendants Father; a 3 in mes 
n upon his banker, to one BIcKNELL, a huſband of 


2 ſhip of his: which note was dated London 22d. O- 


4 tober 1763,” and directed to Sir Charles Afgill, who was 
"FP aughin's banker; and was worded thus Pay % Sue 


«© Fo&TUNE, or BEARER,” ſo much. Bicknell, by ſome 
accident, % this note. "The perſon who, fawnd it, or who 
at leaſt was in poſſeſſion of it (however he might obtain 
that pofſeſhon), came, four days after the note was payable 
in London, to the ſhop of GRAN the ' plaintiff, who was 2 
tradeſman at Portfmouth, and bought five pounds worth of 


tea of him, and gave him this note in payment, deſiring to 


have the change out of it. GzanrT (the plaintiff) ſtept out, 


to make inquiry who this Vaughan might be: And upon be- 


ing informed That he was a very good man, and that it was 
5 hand-yriting,” he readily gave the change out of the 
8 


Trini rey Term. 4 Ges „ B K. 


av, and inſerted 72yo counts in his declaration; one, upon an 
oe bill of exchange ; the other, an indebitatup afſumpfit for 
had and received to his uſe, The cauſe was tried = 

a pecil jury of merchants who found for the defendant... 


Sir Fletcher Norton and Mr. D ag argued on the part of 
the plaintiff z and Mr. Morton, Mr. re (Recorder of Lan- 
fan, and Mr, Wallace, on the defendant's part. 


On the part of the defendant it was infiſted— 


that Baze bd loft the note, ſent notice to Sir eln 4 wm 
1, © Not to pay it.” Whereupon Grawr, being refuſed | 
payment, brought his action upon the caſe againſt VauGn- © 


That an a®tign could not be maintained on Arber of theſe | 


two counts, 


w 


That this is nor a * not bu only a authority fo 


receive ſo much caſh. 


That Gran did no take it upon the credit FA the DRAWER 5 
þut upon the credit of the perſon 2pho GAVB it him in yung 


That ſuch a-draught as this cannot be conſidered as a n. 
gotiable bill of exchange : for it was not accepted, nor indorſed; 
nor was it prote, able; x nor intitled to any day of grace, It is 


only a mere contrivance or convenience between the banker 
and the perſon who keeps caſh with him. And Mr. Wallace 


not only infiſted, that theſe caſh-notes are never intended 


to be generally negotiable; but even ſuppoſed them 

to be confined within the extent of the bills of mortality, at 

Ho A bill of exchange to A. or bearer, is a bill of ex- 
N e to A. himſelf; but is not negotiable, And there is* 

no inſtance (as the W er ſaid) of any cuſtom of merchants, 

For a bill of exchange wo, made 482 to bearer,” 

- nerally. 


In 3 Lev. 299. Horton v. Coggs, in C. B. P. 3 V. & N.. 
on an action brought by the bearer of a goldſmith's note pay- 


Sed vide 

1 Shower 238. 
Hinton's caſe 
34 C. 2. B. & 


able to B. or bearer, the cyſtom n the bearer 


was holden too general, | 58 
In x Salt. 128. Hager v. Steward, P. 5 W. & M. B. R. 
—The firſt point reſolved is, * That a bill of exchange pay- 
© able to J. S. or bearer, is not aſſignable by the contract; 


* ſo as to enable the indorſce fo bring an . if che 
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| yet no part of the whole ſtatute bears any re 


3 3 e 


'** The preambie to 3, 4 Ann. c. g. does not ſay; one word 
about notes payable to bearer... It begins thus Whereas 
it has been held, that notes in writing whereby the party 

« promiſes to pay unto any other perſon or his order, are not 
* aſſignable, c. And though the words 4 Or unt 

* bearer,” are ſlipt into the enacting part or firſt clauſe, 
ion to them. 


In the caſe of Morris v. Lee, Tr. 11 G. 1. B. R. (which 
was an action brought by the indorſee of a note . To be ac- 
« countable to A. or order, for 1004.) the court obſerved 
that the words © Or order” was the proper expreſſion uſed 
in ſuch notes, and mentioned in the act of parliament, where 


it intended the note ſbould be indorſable or negotiable, 


ev. poſt 1524. 


Arguments therefore ariſing from caſcs upon notes of 
hand will not prove much in the preſent eaſe; 


And upon the ſeco-:4 count, the plaintiff can have no pre- 
tenſe, they ſaid, to recover againſt Mr. VAUGHAN : he can 
only reſort to the perſon from whom he received or pur- 
chaſed the note. This note is not like a banker's note pay- 
able to bearer. However, even upon one of them, the bearer 
can not recover as bearer : for which, they cited the caſe of 
Walmeſley v. Child, *  _ J Ns VA Ms Gn 


If a bill is payable.« To bearer” only, the ariginal aduencer 


of the money may indeed maintain an action [againſt the 


drawer upon an indebitatus aſſumpſit, for money had and re- 
ceived to his uſe: but uo other perſon can do ſo, though he 
comes by it fairly and upon a valuable conſideration. And 
for this they cited the abovementioned caſe of Hedges v. 
Steward, in 1 Salk. 125. F 
The pLArrirr's counſel infiſted that this bill or note was 
in it's nature negotiable ; and that ſuch bills were in fact al- 
ways conſidered as negotiable and actually negotiated, and com- 
monly circulated as ca/h. And if they be, from the nature 
of the contract, negotiable, the finding of the jury can not 
alter the /av : it is not the province of the jury, but of the 
court, to determine what is or is not an inland bill of exchange 
or a promiſſory note, within the ſtatute. If the jury founded 
their verdict on la, they have miſtaken the law: if on fact, 
it is directly contrary to the notoriety of the fact; and bank- 
notes alone are a full and ſufficient proof of that. And it is 
not to be conceived, that they are negotiable within the bills 
of mortality, and not negotiable beyond or out of them: if 
they are negotiable any where, they muſt be ſo every where. 


2 4 


rinity Term 4 Geo. z. B. R. 


They object, © That jt is not a bill of exchange, e 


ec jt is not accepted, nor can be protefted, nor is intitled to a 
8 dayof grace, nor is wins” come i | 
But it is a e inflrument e it is not DP chat it 
ſhould be a bill of exchange. An inland bill of exchange is 
not like a foreign bill of exchange: for the former could not 
have been protefted, before this act of parhament, nor needs 
to be ſo, ſince the act; whereas a foreign one always abſo- 
lutely required it. This i is juſt the ſame as a bill payable to 


bearer. The name of the perſon to whom: ſuch a bill is made 


payable, means nothing at all, in general caſes of being made 
payable © To ſuch a one or bearer” ; much leſs can it mean 
any thing in this particular caſe, where no name of a perſon 


precedes, but the payment is to be To o. ſhip Fortune, or 


bearer.” 


o 
w 


| Then i it is s extremely clone ( and indeed e hy the 
plaintiff came by it fairly and honeſtly and bona fide, and 
upon a valuable confideration, and without notice of it's being 
a loſt bill. He therefore ſtands in the place of BickxEII., 
and is equally intitled to maintain his action, as Bicknell bim- 
ſelf would have been if he had never loſt it nor parted with 
it: and he is intitled to recover upon either of the two counts 
laid in the declaration. It is equal to him indeed, which of 


them he recovers upon: and there can be no doubt as to the 


latter. And as to the former, the court will not readily liſten 
to objections about forms, when the true merits and honeſt 
title are clear and plain. 134 


| The only true and fair . ih, '% Whether ET 
or GRANT ought to bear this boſs.” 


And ſurely there can be no 2 as besen the man 


who loft the note (be it accidentally or e and a Vir 


purchaſer of i it for a valuable on, partibs 1 


This caſe was n in the caſe of Miller v. Ms, 
H. 31 G. 2. B-R.* That reſolution was founded upon the 
fair purchoſer's having a better right than the yer of a bank- 


bd VF. ante, | 
Po 452. 


note; even though the man was, in that caſh, ae of it. 


Whoever gives à note te payable to bearer, 3 promiſes x 


to pay it to every fair bearer. However, an WRITE Jags 
would 38 285 for our purpoſe. | ; Rs 


This . is clearly ſettled by the at of 3 & 4 Anne c. q, 


which _ notes s of hand N the ſame foot with both ſorts 


4 Fr ae: of 


1764. 
| Saar v. 
Vaucuan. 


of bills of exchange, and makes them aſlign able (thou ky 


choſes in action.) It enacts, that all notes in writing, pro- 
miſing to pay to any perſon or order, or unto bearer,. ſhall be 
taken and conſtrued to be, by virtue thereof, due and pay. 
able to any ſuch perſon or perſons to whom the fame is made 


| payable ; and that the aſſignee may bring his action in like 


manner as in cafes of inland bills of exchange. 


It is objected that the words © or to bearer” 'were not in- 


tended to have any operation; becauſe no notice is taken in 
the preamble of the ſtatute, of notes made payable 10 bearer, 
but only of notes which are made payable to a perſon or hir 


iy 


« » 


| But how rank any notice be taken of the former, in the pre- 


amble ? ſuch notes did not require indonſement . and the pre- 
amble only recites, 'That the latter had been holden not to 
ce be af/ignable or indor/able over, within the cuſtom of mer- 


4 chants; and that the aſfegnee or inderſee could not, within 


the cuſtom of merchants, maintain an action upon them 
c againſt the drawer.” But they were negotiable, before ths 
act was made; and an action would fo far, have lain upon 
them, that they were evidence of a debt, and would put it 
upon the defendant to ſhew that the debt was ſatisfied. Tho 
perſon to whom ſuch a note was given, might have declared 


in a general indebitatus afſumpſit for money lent, and the note 


would have been good evidence of it: though he could not 
have declared por: the cuſtom of merchants. This was ſettled 
in the caſe of Clerke v. Martin, P. 1 Ann. B. R. reported in 
2 Ld. Raym. 757. and 1 Salk, 129. And Lord Ch. J. Holt 
was peeviſh there, and ſaid, „That the continuing to des 


& clare upon theſe notes, por: the cuſtom of merchants, - pros 


c ceeded from obſtinacy and opinionativeneſs z ſince he had 
« always expreſſed his opinion againſt them, and ſince there 
« was ſo caſy a method as to declare upon a general indebitas 
«© tus aſſumgſit for money lent,” — 30 


That action was brought upon a note payable to the plain- 
tiff Clerle or his orfler, and brought by Clerke himſelf, But 
actions had been —— by the bearer before the 
making of the ſtatute of 3 & 4 Ann. upon hills or notes pays = 
able to bearer only: particularly, in the caſe of Nicholſon v. 
Sedewick, P. 9 I. 3. in C. B. mentioned in 3 Salt. Gg. but 


vo 


belt reported in 1 Ld. Raym. 180. 


Hinton't caſe, in 2 Shower 235, M. 34 C. 2. B. R. (though 
looſely reported) is on the plaintiff's fide as far as it goes. It 
is plain that the plamtiff Hinton brought the action as bearer : 
and the caſe fully proves That the action would lie, F the 

Rs « plaintiff 


rinity Ter 4 Cen f B/R. 


tiff came by the bil of exchange honeſt 1 on 
a 'confideration” ; this ann, Ln T Nane 


Pemberton a general allegation. 
As to the caſe of Horton v. Caggs, reported 


_ hs 
1764. 
— 


"Gnant v. 
VAUS aA. 


the reaſon given why the cuſtom <« To pay 25 raked ta Lo ee is too 


general, „ That perhaps the goldſmith, before notice 


4 by the bearer had paid it to yo es is a bad 


one. * 
Tbe caſe of Nicholſon v. Sagte ( or | Seldnith, as it is 

called in 3 Salkeld } was exactly like the-caſe of Horton and 
 Coggs/: and the court agreed, That the action could not 
be brought in the name of the bearer 3 but ought to be 
« brought in the name of him to whom the note was made 
« payable,” But the reaſon there given is not a ſufficient 
one: it is this, c That if the bearer ſhonid be allowed to 
« bring the action in his own name it might be inconveni- 
« ent : for then any one who Hunt the note by accident, may 
« bring the action and recover.“ Whereas it appears by 
Hintor's caſe, „That he muft intitle himſelf to it on a valuable 
&« conſideration : for if he come to be bearer by caſualty or 
« bravery, he ſhall not have the benefit of it.” Neither does 


that reaſon, (if it had been a better one than it is) claſh with 


the preſent caſe; becauſe 2his en did here pay a . 
able conlideratipn for the note. 


And to urge the neceſſity of the action's Gia brought i in the 


name of the perſon to whom the note was originally made 


| payable would carry the matter 70 far : for that would prove 
that BICKNELL himſelf could not have maintained the action; 
fince the note is not made payable to bim, but to /bip Fortune. 


Yet without doubt, BrcKNELL Hinzſelf might have maintained 


the action. And this appears by a remark of Lord Ray- 
mmd's,' in reporting the caſe of Taſſel and Ler v. Lenvis (3 
Lord Raym. 544-) That if the party to whom the note ig 
« delivered, demands the money of the geldſmith in rea- 


« ſonable time, and he will not * it 3 it will charge him 


V. ö 


« who gave the note: 
© Guildhall.” 
It would be abſurd indeed to fly," by Thatithe bearer could 
maintain an action upon a note that he came ef ee y 2 
Certainly, he can not: for he muſt 2 at 

&«& by it Sn “ , 

As o tlie inference drawn o ds caſe bf Alox. 
Lee That theſe notes made t payable to brarer“ were nat 


4 intended to be negotiable; it is impoſſible to ſuppoſe ſuch 
a thin age + the eontrary is moſt clear and apparent. This was 


the matters which the act of 3 & 4 Ann. intended to 
remedy. 


V. ante 
1518. 


13 
1764. 


Fiinity Term 4 Ges: 3 . R. 


Aden The caſes relied on by the defendant: were 7 


to 
Kine that act: there is none, ſince the making of it, that can avail 
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them. And there is no caſe at all, where it has been deter- 


2 Vaudnax. mined, that a note of this kind cannot be given in evidence 


upon a general indebitatus afſumpſit for 7 money bog and received, 


It is enough for the plaintiff rhat this ol was negetiabl 
The bearer muſt prevail againft the drawer in /ome mode of 
action; having come by it fairly and honeſtly. Since the act, 

the fair holder of a note payable to bearer may, by tke pre. 


wordt of the act, maintain an action againſt the dranver ; other. 
wiſe, the at would not put promiſſory notes upon the. ſame 
foot with inland bills of exchange, as it profeſſes to do. The 
words of it are“ Shall and may maintain an af 

e fame, in ſuch manner as he might do upon any inland bill 
cc of exchange.” And the intereſts of commerce require 
this determination. But there can be no ſort of doubt on the 


on for the 


latter cuumt; as the note is evidence of the Plaintiff's my 


being in the hands of the perſon who gens i. 


Whether therefore this caſe be conſidered upon W * 
law, prior to the act of 3 & 4 Anni or upon that act, or upon 
what has paſſed ſince the act, it will appear that the plaintiff 


ought to recover in this ation : and conſequently, the preſent 
verdict is a wrong one, and ought to be /et gde. 


4 


And no inconvenience can happen, nor will any injuſtice 
be done thereby: for the matter will be open to S 
and all facts may appear. 


Lord MansFIELD ſaid the Fs of Nadolena and 4 844. 


- wick was urged by the defendant's counſel at the trial: and, 
not being apprized of the point in queſtion, till it came on 


to be tried before him, he was not fully aware of | the caſes 
which differed: from it. And yet he was ftruck, he ſaid, 


0 very ſtrongly that, upon general principles that caſe was not 
agreeable to law and juſtice : and he then thought that the 


reaſons, upon which that caſe and the other e relied 


upon by the counſel for the defendant at the * were 
dei, were inſufficient one. . 


Tnar « of the goldſmith's 110 perhaps pail 15 mo- 
©« ney to the original 8 himſelf, before notice from the 
te bearer,” can never hold: it cannot happen, in the courſe of 


- buſineſs, "that the money ſhould be Ry to page ines * 
. oy ee N en ona 


7 + » ! *4 3 a 
b - 8 4 5 ' rh” 
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| Nor was an ſatisfactory reaſon given, 
not be brought inthe the bearer's own . The = 
deed, % That 


1523, 


won 176 


any perſon who finds the note geri 8 


« 'dentally, may bring an action and recover,“ is inſuffici= Vavesar. 


ent; becauſe the plaintiff in ſuch action muſt. proye chat he 


came by it l, aa upon. ᷣ eee. 
As 60 the n of bringing. the action in a 


the penſen to whom the note was originally made payable ;—it 


was impoſſible in the preſent caſe ; Ro there was LL 
fon originally named as the payee: it runs . Pay to /biþ or- 
« tune, Or bearer.” However, ./ if there had tha” a 194 5 


named, the reaſon would not hold: for the perſon fo origi- 


nally named may become bankrupt 3 or may be indebted. to 

the drawer of the note, ſo as to give the drawer a right to ſer 
of ſuch debt againſt the demand of the money due upon the 
note. So that if the courts of law ſhould not allow the bearer 
to bring the action in his oz name, uw might be no re- 
hef at al. And it can never be ſuppo onable or le- 
al, that the banker ſhould have it — in 2 diſcretion- or 
choice, to pay the ſy os or the otlier as his fancy or 
inclination ſhould lead him. 


| Theſe thoughts occurred awe the wiel anions 
I choſe to. ebe the opinion of the court. 


I Theft. two things to the conſideration of the jury, The 


firſt was, „ Whether the plaintiff came to the Poſſeſſion 


© of this note fairly and hot fide > ( which. neceſſarily in- 
cludeg his not having notice of it's being a loſt note. J. The 
ſecond was, * Whether ſuch draughts as this is, were, in 

the courſe of trade dealing and buſineſs, actually paid away 


« and negotiated, or in fat? and practice negotiable is and I then 


conſidered hir, as hou 4 a plain e 10 uu which 
they could have no doubt. 


But I am now clearly of opinion, FEY 4 


left the latter point to them: for it is a — of lau 
Whether a bill or note be negotiable, or not mY 5 


lt appears bn the books, 60 That Gels . art, by law, 


* NEGOTLABEE.”.. And the plaiatiff*s main 1 K ac- 


tion, or not maintaining it, depends upon ie ne 2» 


6 „Whether ſuch a note is negatiable, or not. 


It appears likewiſe; % That the bearer of may main= 
© tain an action ar BEARER, where he can intitle himſelf to 
them on a valuable n art | | 4 55 

Vor. III. | ul 5 noe 21 AN 


Trinity Term 4 Geo. 3 B R. 


Hintoms caſe, in 2 Shower 235, 1 is this Caſe ons bil 
2 of exchange, againſt the drawer, (bill not being paid and 
% payable to J. S. or to the bearer. The plaintiff brings the 


: beds. « action, 48 bearer. And, upon evidence, ruled by the 
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„ Lord Pemberton, that he muft intitle himſelf to it on a valu. 
able conſideration, (though among bankers they never make 
« indorſements in ſuch caſe :) for if he come to be bearer by 
6 caſualty or knavery, he ſhall ur have the benefit of it.“ 

{And it would be abſurd,”4 to wee 1 8 A . as are made 


_ paul to dee 


- Crawl: v. 8 2 5 ho, E re $502: in x Chan 
erg f a bill be payable to A. or bearer, it is like ſo 
„ much money paid to whomſoever the note is given; that, 

* et” what accounts or conditions ſoever be kee the 
: % party who gives the note and A. to hom it is given, yet 
«& it ſhall never affect the beurer; but he ſhall, have his whole 
*© money. So that the N er N is transferred to the 
bear 528 P | we 


1 Sal. 126. n e ale lr 
Ch. J. at ni, prius at Guildball. - A bank- bill payable to 
« A. or bearer, being given to A. and loſt, was found by a 
6c ſtranger, who transferred it to L. for a valuadle confidera- 
© tion: C. got a new bill in his own name. Per Holt Ch, 
def 72 A. may have trover againſt the ſtranger who found the 
ill; for, he had no title, {thou hr payment to him 
e would have indemnified the bank: but A. can not main. 
ct tain trover again C. by reaſon of the courſe of trade; 
« which creates a property in the SOC; agate 1 is ne. 
e by delevery. * | : 


Miller v. Ao, H. 31 G. 2. B. Re The Hölder of | 
bete recovered againſt the caſhier of the bank, though 
the mail had been * e of it, and payment was ſtopt; it 
appearing, that he came by it fairly and bond fide and upon a 
valuable conſideration. And there is =o o of por genine * 

\ bank-note and ck A note As Lows * 
| Theo of 3; ao 99 puts ifſory notes | age 
ame Hot, throughout, with and Bll bills 172 * And 
therefore whatever is the rule as to inland bills of exchange 
payable to bearer, muſt be eee as to ares payable to 
bearer 


» 
>, 


Ina caſe lacs Walmeſe ch 11th December 1749, 
in chancery, where one of Mr. Cbild's notes, payable to 
Yan was loſt or ſtolen, and payment ſtppt by the true 
© owner, who demanded that it ſhould be paid to 2 


2 


3 


Tinte Term 4 Geo b. 55 


Child refuſed to pay it, without ſurety againſt che demands of | 176 
z bearer. The true owner e his bill. Lord it 
dwicke diſmiſſed the bill, - unleſs me 8 owner would CAN r. 
find fuck ſecurity. And he went upon the principle, chat no Vaconan. 
diſpute ought to be made with the RPE e 6 | 
comes fairly by it ; for the ſake of commerce, 10 a Ne 
diſcrediting ſuck notes might be N detrimental. | 


Upon looking i into the reports of the caſes on this head, 

in the times of king William the Third and queen Anne, it 

is difficult to diſcover by them, ben the queſtion: ariſes 
upon a bill, and when upon a nate: for the reporters do not 

expreſs themſelves, with ſufficient preciſion, but uſe the 
| words * Nate” and a Bill” promiſcuouſly, It appears, hows 

ever, that there were different opinions about the manner of 
declaring upon them: Lord Ch. J. Holt got into a diſpute 

with the city about it, He was of opinion, that the plain- 

tiff could not declare os upon a ſperialiy, Mhere the conſidera» 

tion could not be diſputed :) but bw along agreed, that 

the plaintiff might declare upon an indebitatus afſumpſit.. he 
objection was, to bringing an action UeON the note itfelf, a8 

upon 2 /pecialty + but 1 do not find it any where diſputed, 

that an ackion upon an indebitatus afſumpſit generally, for 3 , 1.4. 
_ __ Wr by e on a note e to one or Ram. 158. 


7 8 © fa == 


. 


„ e w' ©& & 


: bs force arte 1 * 1 of F ot 15 | 
Ann. putting notes merely upon the foot of inland bills o 


exchange, and particularly Ser: Hing notes payable. to beurer. 


But upon the ſecond count, the preſent caſe is ith clear, 
beyond all diſpute. For, undoubtedly, an aftion for mo- 
ney had and received to the plaintiff's uſe, may be brought 
by the bond fide bearer of a note made payable to bearer. There 
is no caſe to the contrary, It was certainly money received 
for the uſe of the original advancer of it : and if ſo, it is for 
the uſe of the perſon who has the note as bearer. In this 
raſe, BiCKNELL himſelf might undoubtedly have brought this 
action. He Joft it: and it came bond fide and in the courſe 
trade, into the hands of the preſent e who paid a oy 
and fair confuteration for it. BICKNELL and! the PLAINTIFF 
are both, innocent. The law muſt determine whether of them 
is to ſtand to the loſs. Aud, by , it . Bicx- 
NELLs 


"Twain 


Mr. Juſtice WIL MOT —If a verdict be given without 
evidence at all, or againff plain evidence, or againft law, it 
ought nat to ſtand, 

U3 . 


2 3. b. K. 


| ny two matters left to the confietation of the jur „ upon 
this trial, were Whether the plaintiff came by t 3 note 
6 Jairh : and bond * and «© Whether ſuch notes or bills as 
« this 18, are in uf and practice 8 


The Latter 3696 pit 0 Fc 10 that Mg Tg 
of England - no man can doubt it. The G is therefore 


againſt evidence, as to this point. 
Probably, the jury took upon enn ves to / opts 
44 Whether ſuch bills Sons as this is, 25 their own 
& nature- negotiable.” ut hir is Jaw: and 
Fas the are riegotiable.. Their 1 * is thi refore 4 Sel 
. daw; 2p ,oug 1 6 to be ſet. afide. For, though when l. s 
ard law ha 58 to be ſo complicated and interinized that a 
ury gan hot 1 5 taking 5% into their conſideration, it may 
be difficul t dt even impolſible for them to. 4 fold: foundin ing 
their verdict uport both z yet they are not at liberty to deter- 
mine contrary to law : this dug! t to take their notion of law, 
from the direction of the judge who tries the cauſe, Er. 
merly, 2 jury. would have been fable to an attaint, for ſuch a 
verdict: now, the court control theit verdigts, hd letting 
5 theni ; alide a granting a ned v Irial. N 


3 4.4 
133 * 


As to the ader matter, 15 manner 2 this laloniPezhis | 


y. the note It appears to have heen taken by him fairly and 
* in the counſe* of trade, | 755 deven | with the. . cau- 
tien ; he made inquiry about it, and then gave the ehange 
for it. ' And there is not the kraft imputation or pretence of 


ſuſpicion that he had any caffe of it's being a loſt, note. bo 


o that this verdict is cles irly again lau: for; if the note 
be negotiable, and the pln came fainy by it, he Ns in- 
titled to recover. WS 


_ 


i WY > * * Fl 


Tlabvett both the aka were AR yet, as "FN 
NELL +4 the note, and Grant, took it in the courſe g trade, 
bong fide and upon a. valuable confi deration, Grant $ the 

better equity. But if. their equit were, only equal it is a 

known and a good rule, that ' 12 or oft touditio £2 dentis:“ 

and that \ would be ſu EY 0 turn the feale. fre wis 
negligence on one fide, and none on the other; Bar alſo would 
turn the Cale: and if there be any off hi ſide in this caſe, 

it ſhould ſeem to be rather imputable to the perſon who I 


Its than | to him who thus took it in e 


1 


* 
8 


made payable to any particular perſon by nume, 
no action can be brought ia the name of fuch parti 1 wk 


ſon. | 


But this is a negotiable note; and the action may be brought 


in the name of the bearer, „ Bearer” is deſcriptio perfone : 
and a perſon may take by Bat deſcription, as well as by any 


| other. In the nature of the contract, there is no impropriety 


in his doing ſo... It is a contract 4 To pry the bearer, or to the 
ſon to whom he fball deliver it, (whether it he a note, or 


+3 


« 
« Hier exchange :) and it is repugnant to the contract, that 


the drawer ſhould object - That the bearer has no right to 
«c demand payment om him.” eas : ET 2 * 


action upon it af bearer.” _ EE 
The reaſons given in the caſes that are oppoſize to this, are 


altogether unſatisfactory. Thoſe determinations ſtrike at this 
great branch of commerce: if they were to prevatl, they 


would put an end to all this ſpecies of it. ho would take 


a bill or note payable to one or bearer, if the perſon named in 
it might releaſe it, or if a debt of his might be /et of againſt 


it? 


On the other hand, it is but juſt and reaſonable, that if 


the bearer brings the action, he ought to intitle himſelf to it 
on a valuable confederation ; and ſtrictly to prove his coming 
by it bond fide. . 55 1 55 4 


1 


Evxx before the ſtatute of 384 Ants. Lord Ch. J. Hott 


himſelf "thought, that an indebitatus afſumpſit for money lent, 
or for money had and received, might be maintained upon 
ſuch a note: and if it was a queſtion antecedem to that act, I 
ſhould ſtand by that firſt caſe of Hinton, rather than the latter 
anes which difer fem. 


3 Bur that flatute was made expreſsly and on purpoſe to ob 
J; Tr dn ce Fe 


However, if you would fi uppoſe it made to introduce a new 


| law, and that ſuch an action could not have been maintained 
before the making of it; yet it is the manifeſt and profeſſed = 


intent of the act, to put promiſſory notes upon the /ame foe 
3 | Wh 


— 


Then upon the caſes . Hinton's caſe in 2 Show. 235. is de- 
ciſue: and it is agreeable to common ſenſe and reaſon, 

« That if a man comes by ſuch a note or bill, fairly and on a 
4 valuable confideration,. he ſhould have a right to maintain an 
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lr v. 
Vaucnax. 


\ 


payee may bring the action Win 


Trinity 4p {Gd 3 **. 


5 Vic inland bill of exchange: and it * means to wit 


to bearer Ee t ſuch 
a ; PATTON 


1115 


And no caſe wks 2 upon this head ine ts 
wk of the ſtatute, is a circumſtance. which ſhews ut 


the ſtatute jr underficod, and that the true and 158 
conſtruction of it is That promiſſory notes /bould be 


„ upon the ſame faut with inland bills of exchange.“ I i 
ſhould be conſtrued otherwiſe, it would follow,” * That in- 


“e land bills of — e would be upon 2 bitter foot than 
« promiſſory notes:? ch would * e to the words 
and meaning of the ſtatute, 


| Tas, now under conſideration is a fiegotiable 

which, I think, participates more 11 the nature l N 

note, than of a bill of exchange. But taking it as EY" of 

exchange, A4 bill of exchange is a | promiſe, “ Te pay the * 

e ney, if the drawee does not b do conſequenty, the 
drawer. 


In this particular caſe, if the 3 can not bring 4 ac- 
tion, who can ? no perſen at all is named: it is * Pay to ſhip 
& Fortune, or bearer. Therefore this particular caſe is ou 


| of all the cafes cited. For, they ſay “ That the action muſt 


ie be brought in the name of the perſon to whom the note is 


. made payable :** but there | is ng ſuch en in the preſent 
caſe. 


It would be of infinite inconvenience, 62s , 3 intro- 
duce the utmoſt confuſion, if it were to be . eſtabliſhed 
6 That the bearer of a bill or note made payable to bearer 
* could nat maintain his action upon it.“ i! 


A to it's heing. negotiable within the bills of mortal, an 
no further; there is no colour for ſuch a diſtinction: 3.1t myſt 


| by negotiable my where, if it is negotiable at all. 


Upon che whole, I think this ta be a verdi ageinf be 
nd am of opinion that it ought to be 1 wr | 


Mr, Juſtice Tarte ed his opinion NT to the 
ſame eſſe ; and clearly held the verdict to be againſt law. 


Is was nat within the province of the Jury, to determine 
upon the negotiability of this note: it was a queſtion of iu, 


not of fact, * * Whether fuck a il or ot was or Was not 
negotiable. | 1 | 1 


_» w CY we wy" 


ae” oo 8 MEET AT. od rao et a oa.. 


ray Tetax On 3. b. R. 


And kn be more peculiarly neg 
Jraught or bill payable to bearer 3. bl 1 


payable from hand to hand, otier gt. 0 Us. | mo N 
And he was oe Syn : an aftion will lie for the bearer 
G lach a bl. F ROY: 'S; 333 


The reafiies given 9 it, vs * ak lich have 2 
cited by the defendant 8 counſel;. are not at all fatisfaQory. 


It had been bed it is true, © Whether that ſpecies of 
« action where the plaintiff declares upon the note itſelf as 
« upon a ſpecialty, was proper :” but here is a count upon a 
general indebitatus 5 eff r for money had and received to the 
plaint), 7 The a queſtion „Whether he can maintain 
this action, r upon it's being Mgnable, or not. The 
original ad vancer of the money manifeſtiy appears to have had 
the money in the hands of the drawer: and therefore he was 
certainly intitled to bring t action. And if he transfers. 
his property to another. perſon, that other perſon may alſo 
maintain the like action, whoever has money in the hands of 
another, may bring ſuch an action againſt him. This ap- 
pears from the determination of the caſe of Ward v. Evans 
reported in 2 Ld. Raym. go; where not a ſhilling of money 
had paſſed between the plaintiff and defendant ; and yet Holt 
and Powell both held, That an indebitatus e Fon: _— 
« nies received-to the plaintiff's uſe, properly la 
preſent caſe, the drawer had money in his onde LEE 7 
to BICKNELL 3 and BicxNRL I. mult be conſidered 28 having | 
delivered this inſtrument to the plaintiff Grant, 5 which is 
tantamount to an aden een. _ real A of 2 


7 FX ® '» 


"There Hor ag 5 great eee if 51 an — 


az this is hit, Ot be brought by the bearer, , If no action 


could be b N but in name of the perſon to whom the 
bill or note was — 5 made payable, that perſon might 
releaſe che action; or a debt. due from him might beet of 
againſt it, in account; and ſo the true oruner of the note 
micht 4% the whole or part of it, though it was transferrod 

to him _ 195 valuable 3 
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- Avid the oten f 0 i neg le in Londen, and 
HL it ders, To 6s ſuch an 

SAN v. It mult be equally ſoar of Laue, 2 and it is 
Vavenan. juſt the ſame as 2 banb-note. 3 


3 Upon the whole, I think the ful .. * 


Fer Cur > (unanimouſly and en 


® The plaintiff, — © "Rot made ABSOLUTE (for a new tial.) 
upon ſuch new Lads 
trial, recovered 


7 * * 2 . ] 1 F 9 F 
. 4 j „ s * 


1 ii the money. 
4. Rex verſe 2 Juſtin of Peace for Wiel. 
(1 Black. Ra. 


XY 467. S. C.) 
| « 


Preſentment of ON can che 24. of June aft, Ur. Throw ſhewed 
33 . * * bo the juſtices of the Peace for the county of Witt, 
ppon my ww commanding them to receive and 2port a TRAVERSE to 
js: +75 tene - à certain PRESENTMENT made by a juſtice of peace upon view, 
rally, againſt the inhabitants of the tything of Connect in the ſame 


county, for not repairing a highway within the faid tything. 


The cauſe ſhewn by Mr, Thurlow was, that; as this was 3 
preſentment? in the ſeſhons made by a juſtice of peace upon his 
own bmioledge e That the highway was out of repair,” a ck- 
NERAL Traverſe could not be admitted: for, though ſuch a 
preſentment by a juſtice of peace upon view be traverſable as 
to all other points, yet it is conclufruve so _——— 

a knowleuge of the juftice goes ; and the fact of it's a Lira 
pair can not be diſputed. eee . a 
dur ought to be received, ae ee 


n . - — —_ 
1 * 


"23m... 
— — — 
* 


This power of preſentment by any one e 


5 : h 
_ Proper knowledge, ** Of any hi foray not being well and ſuf- 
q 1. . ; | 


te ficiently re aired and am * * 7 


ble go. vrhich re 3 Ph, & M. c. 8 And 3 W . . 


| e. 12. has 5 a relation to the” ſame Logo 


& ſuch a —— is b ge, can not ake - 
* vant of repair of ſuch highway.” 


—— Keilway 34 a. Dalton, c. 26. 8 1 
a cued by Hawkins) n Ge Lib, 1. c. 76. 5 72. 
2. 210 


- — Con * 
* — 1 
reer 
— wo 
— = _ 


5 


— 1 


. 


be rſon of ck ur xpotion Fe au. "Daw r . 
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Ae ee hls: e Juftices. 
Hernſey, in B. R. Lord Ch. J. Halt held, ester. ee 
of peace preſents a highway upon his views to be out of re- vis. 4 e . 
pair, there the parties are efopped to plead © That it is in Tria. 3 W. & 


repair,” It is true indeed, that the other judges were My! f. C. o 


againſt him; and held, e That the parties might traveele the 3 oi 


4 non-repairing, though the mme, 5 gas 4 


next term, M. 
W. & M. 1691. , 3 Shower 990 of rag 3 and 297 of M. 3 W,& M. Carthew 212. of 4 
er term than 11 of che others, namely, Hil. 3 W. & M. 269. 3 Not one of theſe fire 
ſay nobat became of the caſe ; excepti that Shower, in p. 291 ſays © Per Cur. ordered 
« ety Note, Three of the firſt four nt even Holt himſelf to ſay, „That the dee 


« ſendant may traverſe.” a cited by 1. ee E Gon Carthew's re- 


port of the caſe. 5 
Mr. Dunning, contra, argued. in ſupport of the rule, that 


the juſtices were obliged to receive the traverſe generalh, and 


that the defendant had a right to traverſe the ways being out 


of repair, notwithſtanding i t the preſenzment was made by 
| 15 juſtice aye Big 0Wn view, 


The words of the E. c. 13. 35 are that 87 
4 Juſtice of peace ſhall have authority, upon his own know- 
t“ ledge, in the open ſeſſions,” to make preſentment of any 
« hig voy. not well and ſufficiently repaired and amended 
«* &c : and every preſentment made by any ſuch juſtice of 
c peace upon his own knowledge as is aforeſaid, ſhall be as _ 


« G00D and of the sa force firength and qfect in the law, as 


« if the fame had been ANTE ford, = Aqjudged 3 the 
cc oath of tweho T: mer.” : 


bead: NO MORE i Werk an + 


to preſentment by twelve 2 e eaths.: both of which 2 


traverfable” in a points. . to the 
thing preſented : r air. It is tra- 
verſable in the ſame manner as . for forcible en- 
ries, or for treſpaſs': that is in all points. | 


Serjeant Hawkins's own opinion is in point, againſt the 


| oldexpoſition of the clauſe; which (dy the! way Yis not to be 


— in the books referred to in his margin : the ſtatute 4 See Nb. 2. 
. ver to every perſon that ſhall — touched by any p. 217. 
ſuch preſentment, © His LAWSUL TRAVERSEto the-ſame pre- 


| * ſentment, as he might have upon any indifiment of treſpa 5 or 


« fircible entry, by the laws of this realm, before the m 
6 oF that Nature” and, as the ſerjeant thinks, it bs ns, 
| ä 


| 
| 
| 
| 
| 
| 


Trinity Term 4 Geo. 3 B. R. 


« That every defendant to any ſuch indictment nich trauw/6 
the WHOLE matter alledged againſt him.“ Therefore he 
REAN. ought to have the ſame benefit, in the preſent caſe. 


I 
+  coroner's inqueſt Gndipg; a er ow de 11 is traverſable, 
i; i Mo thought proper to enlarge N 
the PS 1 Trinity term. For, it appeared, upon a diſcuſ, 
| fion.of the queſtion, at the bar, and on the bench, and upon 


: { ; | 1 


4 ax; ax 3 wah inquiry, into the practice in different counties, that there had 
„ . W * PRACTICE * this 
oe” 3 | h | 
F Mt. Tultice Vun bad, mit a orion had TEN, 


® 4 


„ led, and ſeemed to be countenanced by the old books, 

1 | „ That 2 preſentment made by a juſtice of peace, purſuant 

5 « to 5 Eliz. c. 13. 59. of a highway's being out of repair, 

_ 1 could not he controverted as t the ** of it's being out of re- 

1 60 pair; z and he knew that the late Mr. Juſtice Abney was of 

that opinion, and thought That the ſtatute had — — the 

e eye of the juſtice with the view of the repair: but he did 
not know, he. ſaid, of any judicial determinatian that way, 
And he had always underſtood, that for about 30 years pal, 

the notion and practice had been contrary ; and for his own 

part, he underſtood ſuch a preſentment; to be as traverſable 

as an indiftment. And the act of parliament puts it upon 

the ſame foot: for the word . adjudged” by the oath: of 12 

men, means nothing more than “ found by a grand . | 

The words of this act can only apply to the repair : 

traverſe puts the fact af it's ſuthciency imme in iſſue, 


Mr. Juſtice Yares obſerved, thee there i is no . 
diction in this l where a defendant can be nel 
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out ſaying more,) * That they were all of opinion, that a 
« mandamus ſbould go, commanding the SEP to FeceIVe 
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entry, under a grant in fee from Thomas Aſpurſt, eſq; lord 
of the manor, of Hedingham-Borough in, Eſer, made to him 
on 10th December 1761, by his ſteward, at a court-baron 
to hold the faid cloſe to him and his heirs, by copy of court- 
roll, according to the cuſtom of the manor. The plaintiff, 
in her replication, admits that Thomas Aßbunſt eſq; was lord 


1 * , 
$4, $6 f 2 & « "0 E. 8 
* . 5 * | A 7 - 1 4 * 2 
* . 4 


will, which col» 
letion muſt 

be founded on 
the writing 


itfclf, " 2 


of the manor of H. and was ſeiſed in fee of the cloſe: but 


alledges that at a court of the ſaid manor holden upon the 
3d. of Fuly 17 55 
and one Ellen Baddeley her ſiſter; to hold in coparcenary, by 
copy of court · roll: and that Ellen died; and thereupon; at 
a ſubſequent court, the lord granted her moiety to the plain- 


he made a prior grant of it to the plaintiff 


tiff in fee, and ſhe was admitted thereto on 25th June 1756, 


and ſo became ſole ſeiſed. The defendant, in his rejoinder, 


alledges, that the lord had made a former grant to Thomas 
Tres, in fee; who died; and the premiſſes thereupon de- 


ſcended to Thomas Tves, his nephew and heir; who conveyed 


the ſame to him the defendant, and traverſes the crAnT al- 


ledged in the replication to have been made by Thomas Afþ- 
ur/t, eſqz to the plaintiff and her fiſter Ellen Baddeley, in 
manner and form as in and by the replication is alledged. 
And upon this traverſe of the na alledged in the replica- 
tion, i ue is joined. F 3 


The cauſe was tried at the Eſex aſſizes, before Mr. Juſtice 


Bathurſt : and a ſpecial caſe was ſtated to the following effect. 


The treſpaſs being proved, ppon the firſt ifuc taken upon 
the plea of Not guilty, the cafe (upon the ſecond iſſue) ap- 
geared % rf... 


That Thomas Ives was ſeiſed in fee of the place where it was 


committed; and that he ſurrendered it to the uſe of his will, 
and then made his will, and died : which will was as fol- 
Jows—*© In the name of God: Amen. I Themas Jves of 
% Caftle-Hedingham in the county of Eſeæ victualler, being 
1% He, do make c. I give and bequeath unto Clement Bore- 
* ham of Rowhedge in the ſaid county of Eſex victualler, the 
« houſe I now live in, ſituate and being in Caftle-Hedingham 


„ aforefaid, and called or known by the name or "gn of the 


„ THEREOUT 


5 
— 
- 
* o 
4 « 
©, 


& Cock, for and during the term of his natural life He PATING 


3 


n 


4 8 7 SY. 
| 1764. 
| gh Jazzy v. 
Ixrrnse- 


. | "WE ; a 
? - 1 


ve THEREOUT yearly and year, by halkewarly as 
cc forty ſhillings a year to R + Bowles 3282 
«© after the e of the aforeſaid Clement Boreham, to be 


« equally divided to Robert Boreham Sabill Boreham, and 
& Jeremiah Boreham, the children of Robert Bor cham de- 


. ceaſed. [tem I give and bequeath my #49 cobyhold tenement; 


* now in the tenure or occupation of Edward Twogod and 


* Elizabeth Savill, widow, being in Caftle-Hedingham afore- 
. ſaid, to. Sarah Boreham, the daughter of Elizabeth Ber 


dic ham widow ; /be paying THEREOUT forty , ilinps a year to 
e ber ſiſter Elizabeth Boreham. Item, the 8 


orty. pounds that 


. my daughter Elizabeth Boreham aforeſaid has of mine, I 


065 | | „ | | 
ie give to Anne Boreham and Mary Boreham my grand-daugh- 


_ « ters; to wit, 20/. a- piece ſhare and ſhare oh 


e give and bequeath to my brother John Tves 50 1, and do 


c had by 
t that what legacies I have herein given, ſhall not be paid till 
. And laſtly, I do Dy nominate make and appoint my 


« alfo acquit him of a note I have under hand for 50 l. more. 


« lem, I give to the children of John Farderfworth that he 


firſt wife, 15'/. lem, I give to Sander Wal. 
« ford's three children 15 pounds. My mind and will is, 


« after the deceaſe of me and my wife, and 3 months after, 


4 ſaid wife, Clement Boreham aforeſaid, and John Ives, ex- 


tt ecutrix and executors of this my will. In witneſs whereof 


Fee, the 3d. day of December 1740. Thomas Tver. 


That the eſtate deviſed by the will of the faid Thomas Toes 


oo Sarah Boreham conſiſted of two cottages and the nov- 
' GROUND in queſtion 3 and was, at the time of his death, of 
the yearly value of FIvE pounds and fix ſhillings. — 


That at a court-baron holden for the manor of Haag hen 
Borough on 4th. of April 1743, Sarah Boreham was admitted 
to the ſaid premiſſes, (provt the admiſhon) and made a ſur- 


June 1747, Elizabeth Boreham was adn 


|. _ Thedefendant claimed under Thomas Ives, the /n of John 
Ives who was brother and heir (according to the cuſtom) to 


render to the uſe of her will; and afterwards. deviſed the 


That at 2 court-baron holden for the ſaid manor on 15th 


% 4% 


— my — * * 1 


premiſſes in queſtion, ( prout that admiſſion.) 


7 9 . 4 
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my grandſon : and 


That at a coprt-baron holden for the ſaid manor on the 3d. 
85 1354, the plaintiff and her ſiſter Ellen were admitted to 


4 g. N 


Trinity Term 4 Geo. 3 B. R. g 1535 


Thimas Toes che teſtator; and — hokden on; roth 156 
Cc 4 ee 
2 mike.) & K 5 


LEPPING, 
The queſtions ſubmitted to e court were— 


GET . „ 
it, Whether Sarah Bozen, took an eſtate info or fo 
Hen, under the will of Themas Tues. 7 5 


2dly. Ir the wok an eſtate for life only, the CU the 
defendant could tate nl os on e eee 
upon theſe pleadings. «14 2 520 


Mr, Leib argued for. the ar. „ Mr. 6 dich be nt 
aalen 


FF © £4 7 


To h PAYING thereout hor y 75 187 ak to ber 
« ſiſter 5217 Boreham. Fen = 3, ants... * 


For where: a teſtator lays e a FI upon the eltate de- 
viſed as may render it, by an Palſcbiliy (even though not 
within probability) a burthen inſtead of à benefit to the de- 
viſce, in any year; the deviſce ſhall. take in ze: otherwiſe, 
indeed, if the payment is uy ee to be 4 aut ad 


res and profit. ee i 


Now in the preſent 7 © 32 1. a may. be A TY b 
by the deviſe, 3 5 he 3 takes 15 fee: for, the Ar 50 charged 
upon her is not reſtrained to own life but is 2 cunti- 

ning annuity. And as the 2 wk 5 1 that the an- 

nuity to her iter EZiiæabrrb ſhould continue during Elizabeth's 

whole life, he certainly meant to deviſe a fee. to. Sarah whe 

was charged with the payment of it. And Ha) 3 1 

regard to the preſent. deviſe is ſtrengthened hy ex- 

plicit in the former deviſe to Clement 55 7 

« ing. the term of his natural life he rem term yes 


and every year 408, 2 year to Robert: e Je 
be adds s fach Fecht wands wiki deviſe th Bo Wee mY 
1 


He ſaid, it was not neceflity to cite caſes; zecauſe the 
principle is Clear, (though they ——J differ in the afplication 
of it,) and all the caſes prove it. However, he would men- 
tion one, in point: which was that of Reed v. Hatton i 
2 Mad. 25. a deviſe © To R. upon this condition, that he 

< pay unto his two ſiſters 5 /. a year :” and-the houſes were 


ages annum. This was holden to be a fee: = 
6c 


— 
re — 


b 7 * 
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ec If there be 2 poſſibility of a loſs, (agi as roba | 
ec that the deviſee may be damnified,) it ſhall —— 


© Bavvetzry, © fee, If A, deviſe 100 J. per annum to I. puping 20 5. lis 
WELL. 


cc not likely that the deviſee ſhould be damnified ; but tis 


24. Qveſtion—But ſuppoſing that we were vo fill in this 


firſt point, yet as this is a mere pſeſſory action, it is enough for 


the plaintiff, if ſhe can d:ffroy the defendant's title : it is not 
nereſfary, in a mere poſletſery action, for the plaintiff to ſet 
out a title, anieſi he is obliged to it by the defendant's ſetting 


out one in himſelf: which the defendant has mat done in the 


1 caſe. He ſays indeed in his rejoinder, „That the 
& lord 


made à prior grant to Thomas Tves whoſe heir con- 


10 veyed to him.” But this ought to have been $prcratLy 


pleaded : whereas, here, he has only traverſed the lord's 


_ ExanT # the plaintiff; by which traverſe of the grant, only 


the legal operation - Fax grant itſelf is put in iſſue; not the 100. 
of the plaintiff. 


e can not, upon this traverſe, go into the 
title of Thomas Toes, or give evidence of- any thing foreign 


and extrinſic to the point in iſſue. If he would have done 
this, he ſhould have pleaded the matter ſpecially; But upon 
the preſent iſue, the plaintiff could not tell how to direct his 
evidence: for, the defendant might as well claim under an) 


other perſon, as under Thomas Tuer. The defendant could 
no more go into :itie, upon this traverſe, than he could have 
done upon the general iſſue. In Hobart 72. Humberton v. 


Hug, iſſue was taken upon the ſeiſin of Thomas Hougil: 


: My the jury found * That Thomas had made a feoffment to 


« Jahn Howgil;” but added That it was made by covin, 
cc to defraud the plaintiff and other creditors.“ It was judged 


for the plaintiff: for, Thomus remained ſtill ſeiſed, as to the 


_ creditors, notwithſtanding the feoffmegnt. But if che iſſue 


had been taken diretly, ©* Infroffed or not infeoſfod,” it had 
been found ee, the plaintiff. For, in that caſe, he muſt 


avoid the feoffment, by covin eſpecially pleaded ; for, it is a 


feoffment, tie quiel : as, you can not plead © Non eff faftum” 
| thy, _ the ſtatute of uſury, or the ſtatute of ſheriffs., 
Kor kite 7 ays 


the book) the iflue is general, © Seifed or not 
« ſeifed by the feoffment;” and therefore the 'covin' may be 


ven in evidence, when the feof is given in evidence. 80 
in the preſent caſe, the iſſue being taken on che grant, it was 


enough for us, 4 prove the admiſſion, as ſtated in our replica- 
tion: which we did prove. If the defendant could have in- 
' validated it, that ought to have been done by. hei pleading 
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| x The intention of the teſtator is indeed a general rule 176 4 
for the conſtruction of wills, in caſes where it is plain anjd gay 
clear and poſitive and excludes eyery other implication: but BAY 
an heir at law ſhall not be diſinherited without an abſolute gs rig | 


teceſſary implication. Vaughan 262. Gardner v. Sheldon, | 
5 1 . a. N | 7 '$ ; F Fo — i 8 7 10 5 19 d 4 4 1 ; 
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It is true, that where the deviſee is charged with tlie pay- 
ment of a ſunt in greſt, he ſhall have a fee, though the eſtate 
be not deviſed to him, 1 amd. his heirs” but if it be ati an- 
nual payment our of the thing deviſed, it will nr create a 
fee, without apt words; becauſe the deviſee can not ſe by 
the deviſe. This diſtinction is laid down in Ces. Car. 198, 
159. Auſley v. Chapman, and in Qlliebs caſe 6 C. 16. 
And here the value of the thing deviſed is 85 6. per annum; 
and the charge is only 40 f. per amm. So that the deviſee 
may pay it out of the profits, and is ſure ta haue 10 loft. And 
Collier's caſe is moſt expreſsly in point, * That this is but an 
« eſtate for life.” But the very words of this wilf art as ex- 
plicit as poſſible “ She paying 'THEREOUT,” © Which cir- 
cumſtance diſtinguiſhes this caſe from that of Reed v. Hatton, 
where the Words only were That he pay unto his two ſiſ- 
« ters 5 J. a year;“ (not ſaying, 4 Out of the profits.*Jpoſs 
bly, that hk 0 dare Bes £5 Greens 8 ol 1 — 
deviſee ſtood a chance of being a ler + here, the certainly 
could not. In the former deviſe to Clzment Boreham; the tefs 8 
tator expreſſes his intention That it ſhould be only for his = 
« life” and the two tlauſes being exactly fimilar, piyſt Be | | 
conſtrued: both alike. There is nothing in this wil from | f 
whence it can be inferred that the teſtator intended tliat the 
annuity Which Sarah is to pay to Elizabeth Borebum ſhould 
_ rotttinue during Elizabeth's hfe. The contrary ſeems rather to 
be implied: for, the teftator gives a like annuity to his grands 
ſon Robert Boreham, in the ſame words, out of Clement Bore- 
ham's houſe which he has expreſsly deviſed to Clement, for life 
oy. And it does not clearly appear, that Robert Boreham 
who was to have a ſhare in the reverſion after-Clenrernt's death, 
was the ſame perſon as Robert Boreham the annuitant. 


— 


Add Queſtion—It is objected, that upon his troverſe, nothing 
but the ect of the grant can be controvertd. : 
7 $$ 4 ol 1 728 f An 
But the pleading in caſes of copybolds-is different from the 
pleadings in caſes of freeholds, A copyholder has, in the eye 
oſ the law, only an eſtate at will; and in pleading, he may 
alledge an admittance as a grant. But the lord is only an in- 
firument : he can only transfer an eſtate according to the ſur- 
render and according to his authority. He can not vary in 
e 7 a 1 . perlen, 
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eſtate, tenure, or in any other collateral. points: if 


gore his authority, his admittance is good 


* 


Nox if Sarah Boreham was (as we fa the was) on 
for life, ſhe then had no eſtate which the could deviſe at _ 


death: but immediately upon her death, the heir of the teſ- 


tator Thomas Ives became intitled to the reverſion. Conſe. 
quently. the admiſſion of the plaintiff and her iſter Ellen 
n in the r lication) of the 3d July 1764. is in af. 

grant of not 8. The defendant in his, rejoinder 
therefore denies, that the lord then granted the eſtate in man- 
ner and form as is alledged by the replication. and ſhews a 


title in himſelf, inconſiſtent with it. He was obliged either 


to admit that title, and derive under itz, or to. traverſe it. 


"Ap having traverſed the plaintiff's, he properly fets up his 


"This admittance was aut in fact, Fay ala thing 
idle: bs incumbent upon_ the. plant eee 
amm foie great in point of law... ede 


The caſe of Humberton: v. Hewgil in Eid, 42, þ d- 
ble from this caſe: for, there the feoffment was not 

void, but only voidable: it would operate between the feoffor 
and feoffee, though not to defraud creditors. But where the 
feoffment i is abſolutely void, it may be given in evidence upon 
a plea of nou feoffavit : Bro. Abr. title General Iſſue p. 73. ex- 


E 80, if a bond is void, (as the hong. * 4 fenie=co- 


may be gi iven in evidence, upon = of aum 
dae but not where waidable only, (as the b an in- 
t.) So here, "4 admiſſion is a nullity; it is no 6-3 at all ; 
(for the party admitted had no right :) therefore. t e defendant 
BY with propfiety is A That the. lord made no * 


1-44" 7.3 pes 1775 * 1 


eb — e ee 
but could only plead it as a grant from the ws eee 
dould only traverſe the grant. ATR 4 

Mr. Leigh, in reply— Th i 


ift. Inſiſted that the cies uf this 0 — 


might have continued longer than Sarah's life: and therefore 


the deviſe might have been prejudicial to Sarub, inſtead of be» 

neficial, if it was to be conſtrued only a life=eſtate. And he 
relied upon the cafe of Anſley v. Chapman, in Cro.' Car. 157. 
(which, he faid, proved ſtrongly for him;} and on that of 


Reed v. Hatton, m 2 Mad. 25. and alſo now added another, 


Lee v. Stephens, et al. 2 Shower 49. where a deviſe to James, 


„ « That he ſhall allow to Nicholas meat, drink, 


2 1 


9 i 8 {; 
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was adj udged a fee. So the preſent deviſe was intended, he 
{aid, as a proviſion for both ſiſters; and it was not meant 
that the annuity ſhouid ceaſe upon the death of Sarah and 


1 * . . 5 
* ©. 4 * > * * 7 ; 
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it was payable out of the effate, not out of the rents and pro- 


ſts, In that caſe of Lee v. Stephens et al. Pemberton took a 


a 


BavDverzy v. 
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ſomewhat granted and. ſecured before the/death of the teſtator ; 
and thoſe where the charge is laid py the igſtator on the 


2dly. The defendant could not put the plaintiff to ſhew 


any other title than the grant of the lord. In a. poſſeſſory 
action, a defendant can not drive a'plaintiff to ſhew a title, 
without firſt ſhewing one in himſelf,  * 


The difference of 'pleading, in caſe of fr 
of copyhold, is only in point of form. | 
' This grant of the lord is no wid. And the defendant not 
having pleaded aniy bar to it, he can not give any in evidence, 


Id and in caſe 


This grant cannot be compared to the bond or to the feoff- 


ment of a feme covert: for, they are abſolute nullities ; but 


this is not. 


The caſe of Humberton v. Howgil, in Hob. 72. is in point. 


Lord MaxsFIELD was gone; and Mr. Juſtice Dzxrson 


abſent : and the other two judges having ſome little doubt on 
che firſt point, though none on the ſecond, took time till 
Monday to conſider of it. And on Monday the gth of July, 


Mx. Juſtice, WII Mor declared their opinion in favour of 
the plaintiff, He premiſed, that there was an apparent in- 


conſiſtency in the ſtate of the caſe, as it ſtands. drawn up for 


the opinion of the court, for, upon the face of the lated caſe, 


it appears that Thomas Tves the deviſor left a daughter and 
grand- daughters; and that the plaintiff is grand daughter to 


him; and that the title is in her as his heir at lay, or at leaſt 


can not be in the defendant as claiming under Thomas Ives as 


his heir at law: for, Sarahs mother, Eliaaberh Boreham, was 


the teſtator's own daughter; and here is no mention of any 


cuſtom to exclude females; nor did he ever hear of ſuch a 


cuſtom, he ſaid, in any manor. And yet it is admitted upon 


the cafe, * That John Ives, the teſtator's brother, was his heir 
* according to the cuſtom ?” and the defendant claims under 
him as being ſo. ' But if in fact he was not ſo, there ſeems 
to be an end of the mas” pretenſions. p 


Vo. III. | Ho- 


— 
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and ſhe was admitted to it, 


ZI two points are, 0 the caſe, ſubmit to th 
opinion « of the court: 


— 


uſt. Whether Saab Beam ok mel in fy or or 
hel. „ 


2d. Whether Gin the latter caſe) the a e could ae 
| advantage of it, nne, 5 A open theſe pleadings, 


-- Onthe it ES waa cat he had at Gt, had om 


doubt: but that doubt was removed. ee 


The plaintiff, * trial, derived has title Ei the. will 


of Thomas Ives ;. who, after having ſurrendered to the uſe of 


his will, deviſed to Sarah Boreham in fee, (as the plaintiff in- 
fiſted:) ich Sarah Boreham was admitted, and ſurrendered 


to the uſe of her will, and deviſed the eſtate to her ſiſter El i- 


nabeth Boreham in fee. Elizabeth married Baddeley ; and had 


two daughters by him, via. the plaintiff and her ſiſter Ellen, 
who took as coparceners, and were admitted | accordingly ; 


and on Ellen's death, her mo and deſcended to the plaintif; ; 
and became ſole ſeiſed. 


Þ But the defendant :nfſied _ Thomas Jeet deviſe to 


Sara Boreham gave her nothing more than an eſtate for life: 
and — 9h ſne had no power to deviſe. And he 
makes his claim under the heir at law een he i is Famed to 55 of 
DRomar Toes the deviſor. 


The maintifP%s counſel infiſied: that the Mehr to Sera 


| Borcham muſt be conſtrued to be a deviſe in fee ; but even if 


it was not ſo, but only a deviſe to her for life, yet that the 


att of the grant to the plaintiff and her fifter Alles was the 


only matter now in iſſue; and the defendant could not, under 


1 theſe N take e of the plaintiff's want of 902 


The Fe fe queſtion is the 8 point: and we are of 


. | * 66 That Saraß Boreham took an eſtate of inheritance,” 


I Cann Ts I that Fee Joes, being feifed of 


4 houſe and of two copyhold tenements, and having a daugh- 
ter and ſeveral grand- children, made his will, and deviſed the 


Houſe to Cement Boreham for his life, he paying thereout-405- 


a year to Robert Boreham the teſtator's grandſon; and after 


Clement Boreham's deceaſe, to be equally divided between 


Robert, Sabill d Jeremiah the es of Robert 
| an of Ys 


— ee. 
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Fur dam deceaſed, (who were his 3 grand- 


{ 


ons :) and he gives 41 


his two copyhold tenements to Sarah ex ſhe fa 8 
THEREOUT 401. a year to her fifter Elizabeth Boreham. en Barz. 


he gives 40 J. to two Nea 1 Bore- 
ln, eee 


| Mr. Juſtice Wrizor; after lte lng ſtated the will, 15 
laid down this general poſition . That the intention of A 


| ic teſtator is to collected from the whole of his will, ex 
« viſceribus teftainentt ; ſo as to leave the mind quite ſatished 


« about whar the beach taut? adn will of lands inet 


te be in writing, ſuch collection of the teſtator's * 
® muſt be founded upon the writing itſelf." | | 


Tus is os one” "or ys upon we 


Porticulas caſes how rather to obſcure and abs A 


to illuminate queſtions of this kind: and no caſe in the books 


exactly tallies with the preſent. Therefore the gentlemen 


who have argiied this caſe have acted very properly in men- 
tioning only 4 few; and have rightly put it upon the intention 


= the teſtatot. 
Now I ect that intention (he nac) rd, W the deviſe 
to Clement 3 and then, from the deviſe to Sarah 
n a . 


He derided ws element, exptefil 1 © Re and diving the term 


1 of his natural life; and, after his decaaſe, to Robert, Sabill, 


« and Feremiah- Bareham.” But in the deviſe to Barah, he 
: omits the words. . and during her [; 2 > which words it 
muſt be ſuppoſed He would have in/erted, in caſe he had in- 
tended to give her only an eſtate for life; bechufe he had juſt 
before done fo, in the preceding deviſe to Clement. It is plain, 


that by giving it to her generally, without having any ſuch re- 


ſtrictive words, as he had before added to his 9 e to Clea 
ment, that he meant to give her the abſolute property : he 


meant to deviſe it ut bona et catalla; as a: u uainted 


with the law might very naturally do. And his making mo li- 
 tritation over, in this deviſe to Sarah, is an additional and 


auxiliary proof of his intention to give it to her ab/o/utely. 


But the material circumſtance is the condition he has annexed 
A FO pn airing oo Mr Oe ee 

mg | 
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It is objected, « 'Thathe has expreſaly directed the 407. 
© a year to her ſiſter Elizabeth to be paid HER BOUT:ꝰ and 
Nis urged, F it payable out 
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« of the newTs AND PROEITS,” And 1 think it is ſo. There. 
fore this is not to be conſidered as a charge of a payment of x 
Bavyozrzry. ſum of money in 726 But, by a ſubſequent clauſe, he gives 


401. (to wit 20 J. apiece) to two ether grand-daughters, . 
ſolutely. Therefore he probably meant that t grand-daugh- 


ter Elizabeth Boreham ſhould have her 40 5. 4 year upon the 
ſame foot; and that the proviſion he had thought proper to 


make for her ſhould be a laſting one, to continue during ber 
Lite, and not, that ſhe ſhould be left to ſtarve, in caſe her 
- iſter Sarah ſhould happen to die before her:“ and conſe. 
quently he muſt have intended, that the annuity which Sarah 


was to pay to her ſiſter Elizabeth ſhould be x agg during 
at this 


the life of Elizabeth. And if ſo, then it follbws, 

charge of 40 f. a year to Eſzabeth is juſt the ſame thing as 
devifing an annuity to ber; though it is put in the form of a 
condition. And Mr. A/bhurft very candidly admitted, that 
if this was an annuity fer fe to Elizabeth, it would make it 
a deviſe in fee to Sarah. 

without conſtruing the inberitance to be given to Sarah, it 


raiſes a very violent preſumption © 'That the teſtator intended 
dc her an eſtate of inheritance.” He juſt mentioned, in de- 
livering this part of his opinion, the caſe of Shaw and Weigh, 
But the caſe that comes neare/? to the preſent, he ſaid, 
though not exactly up to it, is that of Read v. Hatton, 2 Med. 
25. Where the eſtate was given „ Upon this condition, that 


« the deviſee pay unto. his two ſiſters five pounds a year: 
and here, the words amount to a condition © That ſhe pay her 
cc ſiſter 40s. a year.” Indeed that will did not direct it to 
be paid © Thereout,” as this does: but that was a deviſe upon 


7” condition to pay the annuity; (for the words there printed 


in a different letter from the-reſt of the caſe ſeem-to be the 
very identical words of John T hatcher's will.) And) | 
was there given for the defendant : for that The eſtate be- 


“ ing limited to the deviſee, and charged with payments to 


cc the ſiſters during their lives, doth plainly; prove the inten- 


«© tion of the teſtator was, that the deviſee ſhould have an 


cc eſtate in fee-ſimple.” 


Mr. Asbburſi endeavoured to anſwer this caſe by that of 


Anſley v. Chapman, in Cre. Car. 157. Where Wilkam Lock, 
being bound in an obligation“ That 40 J. ſhould be paid an- 


&* nually to his wife during her life,” made his will, and de- 


viſed to his ſons; and added, that his deviſe to them was to 


this purpoſe, © That they all ſhall bear part and part-like, 


c«c going out of all his houſes and lands, towards the ; payment 


& of my wife's 40 J. per annum during her life, which I am 


« bound to pay: and which of my ſons refuſe to bear their 
« part, I will that he or they ſhall enjoy no part of my be- 
« queſt given unto them; but my gift given unto-them-ſhall 
« go to the reſt of my well- willing ſons.” 


ind as this could not be effeQuated 


The 
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The true anſwer to that caſe is, that the charge to the wife" 1 764. 
is not impsſed by the will ; but the will gives it an additional ſe:-—- ? 
rity; e Or ſt ? to pa an- BADDELEY v. 
| curity be 55 N 5 B en ro 1 Lrrrix e- 
Mr. Aſthurft alſo contended, that the annuity payable to 
Elizabeth Boreham would determine upon the death of Sarah 
Boreham, the deviſee; in the ſame manner as Robert Bore- 
dum's annuity would determine upon the death of Clement. 


oa 


j Fi 


| But Clemert's death only changed. Robert's annuity, into an 
intereſt in a third part of the eſtate: for, Robert Boreham 
the annuitant upon Clement, and Robert Boreham one of the 
three reverſioners after Clements deceaſe, ſeem to be the ſame 
perſon. But if not, yet ſtill there is a great difference be- 
tween the two deviſes. The deviſe to Clement was expreſsly 
for his {fe : the deviſe to Sarah had no ſuch reſtrictive words. 
I think the teſtator did not intend that Elizabeth's annuity. 
ſhould drop. with Sarab's life :* 1x he had intended that, he * Vide pot. 
would have expreſſed himſelf otherwiſe than he has done. ju units, 


At all events, the plaintiff ſeems intitled to the eſtate. 
On the 2d. point The caſe is extremely clear. It depends 
upon the nature of copybe/d. eſtates. 8 
FoxMERLT, copyhold eſtates were mere tenancies at w, 
a middle eſtate between freeholders and villains: at length, 
they acquired fability, by cuffom. The lord is not intitled to 
his fine, till admittance : but the admittance is merely“ form. V. pot. 
On a ſurrender of a copyhold, the eſtate remains in the ſur- 8 4 
renderer, till admittance. The lord, by the cuſtom, has only 18th November 
a cuſtomary power to make 2dmittance ſecunduni formam et ef 1766. accord, 
fetum ſurſum-redditionis : and therefore it is not like the caſe | 
of feoffees to uſes, at common law. And although the lord 
grant the land over by copy to another, this is all without any 
warrant: for, notwithſtanding this, the lord may make ad- 
mittance according to the ſurrender z and this thall be god; 
and he Whois admitted ſhall be in, &y him who made the fur- 
render. The eſtate muſt be according to the ſurrender, and 
nat according to the admittance. This is a known and com- 
mon doctrine; and is laid down fully, in Coks's Copyheld 
Caſes, 4 G. 28. b. os | | | 


The preſent admittance was upon a deſcent for, the plain- 
tiff and her ſiſter Ellen held in coparcenary. The defendant 
could ?raverſe nothing here, but the grant which the plaintiff 
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. Now conceſht” puts the orERATTON of the grant t in 408 | 
tion... If a man pleads a grant from „ the 

great ſeal; and the other pleads . Non conceffit ;” in this caſe. 

the letter pent are confeſſed ; but the Pas operation of 


rinity + Term 4 Ges. El BR. 


mien ie replicatien . And we was me 
the admi moi Tag ee won bel. 


between a feoffment and a grant. In a feoffment, the livery 
is.the e and transfers the poſſeſſion. If another 


E was in poſſeſſion, both the feoffment and livery would 


void; even though the feoffment was by decd. And Mr, 


| Afthurſt's caſe (cited out of Bra. Abr. General Iflue 7 3) ap- 


plies to this, That where a feoffment is totall void, it ma 


them is denied : the effect of that iſſue Fa non conceſſit ;* is, 


that the crown had nothing in the land; or, that the tenementa 
did not paſs by the letters patent. So is Hynde's eaſe in 4 ca. ; 


8 b. and dim s caſe in ò Co. 15 N en 


15 plaintiff i in fee is good, and all is right: but if Sarah took 


A grant without right is abjelutel void. 
Ir Sarah took a fee under the will, then ce Aniſßon of the 
only an eſtate for /ife under the will, then the grant to the 


_ plaintiff was void, and the grant to the defendant Lepping- 


 2vell would be ſubſtantiated ; he claiming under the heir at 
law of the teſtator; and r wore oy. in 2 _ | 


| be a wrong doer. 


Therefore.5f ithed need om de, I g 9 ao. 


validity and operation of the grant would have. come in get 


en uren l ie, 8 
- Dahe:other haad, ike cock an os eee 


we hold that ſhe did, this totally varies the caſe. For, then 


the plaintiff had a good title under her deviſe and the ſubſe- 


quent deſcent; and Leppingwell' could have none under the 
heir at law: and paſeſton alone would be ſufficient for her to 
maintain this action againſt Leppingwellz though it would 


ne pany nn in Lepping- 


RuIE— 508 e 
That the poftea þe deliyered to the PLAINTIFF, 


Bidleſon, 


He then ſtated, at large, che 5 of fn Be v. . 
in Hob. 72. and e that there i is 8 material difference 
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 Bidleſon, Eſq; Adminiſtrator &e, yerfus Why- 176. 
55 JR. e , 

729 . „ ; FE (1-Black. Rep, 

506. S. C.) 


ON Monday the 8th of November 1762, the following 1 
U queſtion perch before the court, 4 an rig * N 
over from the preceding Trinity term ;] via. Whether the No bail requifite 
« plaintiff in a writ of error brought upon a judgment ob- uf _— 
« ta meln an action of debt commeniced in this court, (upon Belt, den 
« a former judgment obtained here by the adminiſtrator- prior judgmenb 
« plaintiff's inteſtate, in an action of debt pan a bond con- 
« ditioned for payment of money only, (which former judg- 
« ment was CONFESSED by warrant of W ) was or was 
not obliged to put in BAIL on fuing out ſuch writ of error; 
« upon the fatute of 3 J. 1. c. 8 (For it was agreed not 
to be within the ſtatutes of 13 C. 2. fl. 2. c. 2. or 16, 17 C. 


2. 6. 8. which extend only to writs of error after verdich.) 


The rule was upon the adminiſtrator-plaintiff, to ſhew 
cauſe why the return of the writ of capias ad ſatisfaciendum 
iſſued in this cauſe ſhould not be ſet ade, and the proceeding, 
againſt the bail of the defendant fayed, with cots to. be taxed 
by Mr, Owens; and in the mean time, further proceedings EW 
J “ß ĩ 2 ; A 


The caſe was this, as to the facts The adminiſtra- 
tor-plaintiff's inteſtate had brought an action of debt in 
this court, for 3507.” upon a bond conditioned for payment 
of money only ; and obtained judgment for the | penalty, by 
CONFESSION, upon a warrant of attorney given for that pur- 

_ poſe; (ſo that there was no bail then put in ;) and afterwards 
died. Then his adminiſtrator (the now plaintiff) brought a a 
ſecond aftion of debt, in this court, grounded upon that former 
judgment obtained by his inteſtate: to which. ſecamd action 
the defendant put in Gail ; and then pleaded That the in- 
«© teſtate had not bona notabilia &c: and theręfore the preroga- 
© tive adminiſtration was void.“ This plea was over-ruled 
on demurrer: and the adminiſtrator thereupon had judg- 

ment, ' Lf : Ea 5 g | * 


| 5 * | #1 | 

Upon this ſecond judgment, the defendant. brought the pre- 
ſent writ of error: WITHOUT entering into ſuch a recognizance 
as is required by 3 J. 1. c. 8. The attorney for the plaintiff 
(the adminiſtrator) conceiving that execution was nt ſtayed 
by this writ of error, for want of ſuch a recognizance, pro- 
ceeded to get the ca, ſa. returned, and went on againſt the 
defendant's hail, in the ſame manner as if no writ of error 
had been brought. And the queſtion was © Whether he 
* was or was not REGULAR in ſo doing.” ah 


. MVV TEZLT· 1 


. * . * 
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The words of 3 J. I. c. 8. (intitled An act to avcid 
4 unneceſſary delays of execution”) are That no execution 
Bien v. © ſhall be ſtayed or delayed upon or by any writ of error or 


/ ſuperſedeas thereupon to be ſued, for reverſing any judg- 
ment in any action or bill of debt upon any Angle bend for 
. debe, or upon any obligation with condition for the a. 
| & ment of money only, or upon ay action ot bill of debt fi. 
4 rent, or upon any contre, ſued in any of his Highneſſ'; 
© courts of record at Wefminfer, or We, Ws ; uuf ſuch 


+ » & perſon. or perſons in whole name or names ſuch writ 


- & of error ſhall be brought, with two ſuſhcient ſuretics Ge 
: K . I: I p 8 4 FEREELE'S wt 42 EET bs 
© ſhall firſt &c be bound c by recognizhnce Gr, to proſecute 
% with effect &c, and alfo to ſatisfy and pay Oc, all and 
„ ſingular the debts, damages and coſts upon the former 
“ judgment and all coſts and damages to be alfo. awarded 


| "4 222 Ne 1 »” | 
4; tor the ſame delaying of execugon.! ? e eee 

Mr. Solicitor General, Sir Fletcher Norton, on behalf of 
the plaintiff in error, argued, that he was not obliged to enter 
into any recognizance, in the preſent caſe ; and that the writ 
of error (when allowed) being a /yuper/edeas at common law, 
the plaintiff's /ub/equent proceediggs were conſequently irre- 
gular, and muſt be ſet. aſide as being ſo: for, this was not 
within any of the 4 caſes ſpecified in 3 J. 1. He confined 
himſelf to this ſtatute : for that it could not, he ſaid, be 
within either 13 or 16 C. 2; becauſe it was not after verdict, 
And he cited 2. Bulfr. 53. Gilling v. Baker, as an authority 
for him upon the reaſon of it; where Mr. Juſtice Deaderidge 
ſays © That debt for arrearages of an account before auditors 
4 is clearly out of this ſtatute ; „r, this is a debt grounded upon 
t record.” Now, ſo is the preſent debt a debt grounded upon 


record, „ 
5 49 * 


— 


He added, that this ſtatute of 3 J. 1. had been always 
conſtrued frifly, and never extended by equity : and he urged, 
that there was the leſs reaſon for it in the preſent caſe, be- 
cauſe an action of debt brought upon a former judgment is 
a hard and oppreſſive action, and ought not to be encouraged, 


- 


Therefore he prayed to make the rule abſolute. 


Mr. Stowe and Mr. Wallace, contra, on behalf of the ad- 
miniſtrator, (who was plaintiff in this court, and defendant 
in error,) agreed that the caſe was not within the ſtatutes of 
13 & 16 C. 2. becauſe there had been no verdiF : but they 
inſiſted, -that the plaintiff in error was within 3 J. I. c. 8. 
And that the plaintiff's proceedings were not ſtayed, for 
want of the recognizance which gught to have been entered 
into as i Uirectet by that nuns oo TTT#HTTOTTTTC 


N 
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Trin city; Tem 4 Ces 3 B R. 
"They ſaid, that this was an actian pen d CONTRACT 3 and 


// 


ge 


that the e prac ce Was to enter inen ſuch recognizance, upon ſuing P 
out a writ of error to reverſe a judgment in an action of Biyt.zcon v. 


debt upon a former judgment : and they ched and relied on two 
caſes, viz. 1 Lev. 260. Sir Theophilus . Fl v. Temple, 
| und Eunet 381. Hammond v. Ik B. R. 1 G. 1. 


bey dented. that Git a0 On oh to be ediaſtroct frieth 
und not equitably 2 and they denied, that there was any vex- 
ation at all in hit caſe; ' becauſe the original plaintiff bein 
dead after the firſt judgment, the adminiſtrator was c 
to inſtitute me .proceſs/to reviye it; and 25 method was 


fafer than a'ſcire' faciat, Which might have occafioned tbe 
defendant to run away, and then the plaintiff would have had 
no bail at all, as tere was none in the 18 action, where 


Ne confeſſed. ry 


Sir Fletcher Norton bblerwed upon r eaſe in 1 TIEN 260. 
That if it was not à contract in its original nature, it could 
not bu ae wha the judgment of the court, 


"Par: Comer defires to de med of the PRACTICE; 


for Pc thought it a caſe that muſt very frequently ' occur + 
and they: directed the Paſtor” to inquite into it. 


Te which-end, in was for the preſent, ADJOURNED. | 
"Dp Fadkeſdoy- ach of Fawwry' 1163, Lond Mans 


FIELD communicated to the bar, and particularly to the coun- 
ſel concerned in this caſe, that this matter had been con- 
ſidered by tlie court, and been voy carefulled looked into 
during the receſs, particularly by Mr. Juſtice Deniſon 3 and 
that it appeared to be a vexata que . 
ently determined; viz, in 10 Ann. „„ That the 
« ſhould be xo bail: and in 2 G. 1. 2 K. temp. Lord Ch. 
J. King, „That there s$HouLD BE bail;”- ſo that there 


were, upon the ſame r * reſolutions of LP bh 


Therefofe this court intended now to conſylt all the ler > 
becauſe it is a very wrong thing, to have different rules in 
different courts, upon the /ame act of parliament. He ſaid, 
a it had e r ETA 2. nes: but not determined 

10 An. | 


| | 4 
53 Cur, adviſare vuli. 


Lord 


Way rz. 


8 ren 


if. 
4 


1764. Lord MansrFietD now deliverat the n of 
„ declaring, at the ſame that 
8 e of all the judges had been taken upon it. p 5 


War TEL» | 


the 
the 


5 — 5 the original action required bail. 
6 Whether there ought ta be bail on the writ err rouge 
upon the . ſecond judgment, or not,” there had been di 
| e e the two courts, of king's bench and common 
: the court of king's bench had been of opinion That 


« bail was not neceſſary;- the common pleas, That it was.” - 


This: court held it not to be neceſſary, in-a caſe between 


Lr re but Heals und Gade, in. the oth of Ege dane; and 
Alves. this was on full confideration, But the court of common 


ment, wg bail, pleas were of a different opinion, in a caſe which came be- 


| Untter L. p. 36 fore them in Lord Ch. J. , Mee between Lepfon and 


» Anderſon in the 2d of King There had been judg- 
ment in that court, in an action of debt on a mutuatur, 
brought there. An action of debt was brought upon that 


judgment: and the plaintiff obtained judgment in that ſecond 


action. Upon that ſecond — a writ of error was 
brought: and the queſtion before them was © Whether chere 

cc ſhould be bail given given upon bringing that writ of error.” 

It was objected, © That the ſtatute of 3 J. 1. c. 8. does not 

cc extend to writs of error brought upon actions of debt on 
. ;udements;” and it was urged, that the ſtatute ought to 


be litrrally conſtrued ; and that the practice was fo;” The 


court of common pleas held, . That the cowrxacr was the 
rere of the whole; and that if bail might be re- 
« quired in the fi action then there ought to be bail given 


4 upon bringing the 'writ of error: and therefore they were 
« of opinion, in that caſe, that bail ought: to be given.“ 
And they took notice, that the prafice was not ſettled < for, 


| this court * 125 r _ e Nes r e 18 


All the is fad” now - kota « That bail 3 is NOT r requiſite 
« upon bringing a writ of error upon a judgment in an 
c action of debt Jones; 1 a a e., : ' 


eee hold—rſt. That the nv is errhcurmrr 
by the firſt judgment. 2dly. That a judgment is do con- 
' TRACT, nor can be conſidered in the light of a contrat : for 
judicium redditur in invitum. 3dly. Another reaſon why bail 


can not be inſiſted upon is, that an action of debt upon a 
judgment is an action of a SUPERIOR nature to an action of 


debt upon bond, or any of the other actions particularly 
* in this ſtatute of 3 J. 1. and . ſhall not be 


> 


dete tht thre ano doubt but thay, nt 


22 RS Tr „ EN 


=. 


ö »h ), 3. B. R. ll 


beer it z agreeably to ths reaſoning uſed TR OI TY 
biſhop of Canterbury's caſe in 2 Rep. 46 b. „ That the 


« tended to this action of a ſuperior nature to thoſe which 
« are ſpecified in it, they would e begun with ĩt, and would 
« have mentioned it prior to thoſe of an inferior nature,” 4thly, 
Another reaſon is, that this ſtatute ought rather to be taken 
- literally, than extended. There was a caſe of Taylor v. Baker, 

in M. 29 Car. 2. B. R. (reported i in 3 Keble. 802.) where 
Halt, upon this ſtatute, prayed bail in error upon a judg- 


ment given in an action of debt on judgment: but hs. 
ec 


Juſtice Wild ſaid, * That this ſtatute extends not to ex 


4 tors, nor to judgments z but ought to be iter ally taken; 
« eſpecially, the praffice ever fince having been not to put 


„ in bail; and the enumeration is ww nals þ of an otra 
66 nature,” pie BE. 


If it eee that bail ſhould: be re- 


quired when the action is only upon a contra, and ſhould 


nat be required when the action is upon a Judgments which 
is of ſo much higher a nature 3 The anſwer. is, „That in 


e the former caſe, the legiſlature have required it; in the 


« latter, they have not 3” unleſs a judgment could be emed 
a antrat, (which we think 1 it can not.) | | 


This is therefore a e and the ſtatute is ner to 


2766 
4 makers of the ſtatute had intended that it ſhould have ex- 88 | 


"Waxr et: 


be extended by comſtructiom; becauſe actions of debt on judg- 


ment are, in general, oppreſlive though there may be ſome : 


particular eaſes' where they may fairly be accounted for, 
For theſe rdaſbns, all the judges are of opinion; “That 


« though in the original action bail was requirable, yet it 
* ought nat to be required on writs 4 error upon actions of | 


6 debt brought on ſuch judgments,” 
So tat this point is now kiel for the lune 


| 
munen for ſetting aſide the return of » v. onto, Þ. 
the ca. ſa. and ſtaying proceedings againſt the bail, 1545 


muſt be made ABSOLUTE 3 but not with age. 


V. poſt, 1566. (the firſt caſe of next Dom 2 Trinder v. 


. et 125 


— Willen and Another verfur'S Smith, 


507. 8. C.) 


= oa ad "HIS was an Aden on che -ealp brought upon | 
{6M 3 . for the recovery of ' 561, 1 19%. — 1 64 per 
from average, cont. being the damage received by a cargo of wheat on 
unleſs general; board the Boſcaxven, infured at and from Te to Rotten. 
to damage to dm Which wheat was valued, by agreement, at 307. per quarter. 
the 05s in a 'The policy was in the ordinary form. The premium Was 5 
guineas per cent. and in caſe of loſs, the aſſured to abate 2 
per cent. And the aſſurers to be free from average under 
anal, pounds a ene F UNLESS TE or EOF ſoall be 
r 
OP 


The pak was > there anderwriten— | 


% N. B. Corn and fiſn e ub e hs 

c rage, UNLESS GENERAL, or the Hi be STRANDED. 

„ Sugar, tobacco, hemp, flax, nives and ſkins are 

«warranted free from e under fve' pounds per 
&*' cent; and all other goods, free from average under 
et hre pounds 225 an Eger! ne or | RV 3 be 


& ſtranded.” 
Warranted well in port the 16th Gay of teins 176. 


The defendant underwrote this s policy f for 100 on n 20th | 
FEY ö | 1 


The defendant havin g pleaded the 6 iſſue, the . 
came on to be tried at Guildhall, Fre . on =_ Dis of Fe. 


bruary 1764, before Lord Mansfield.” 


The ſhip, with her cargo, being wheat belong to the 
_ plaintiffs, failed from Lancafter the arſt of February woos | 


After her departure from Lanes, and before ber arival 
at Rotterdam, to wit on the 22d. day of February 1760, 
failing and proceeding on her voyage, ' ſhe met with a' violent 
orm, and was by and through the force of winds and ſtor- 
my weather obliged to CUT away and LEAVE her CABLE and 
ANCHOR, for the ſafety of the ſhip and cargo; and was alſo 
greatly damaged, and obliged to run to the firſt port (being 
Liveryoole) to refit ; and that the expence of aps, the oY 
amounted to 38/. 155. per cent. 


That the hatches of the ſaid ſhip were not opened at e 
paale ; but the ſhip, being refitted, on the day of February: = 


5 


6 Rotterdam with the cargo, and ar- 
rived there on — and ahne landed 
her cargo oe WR, 75 | | 


That upon ding the ent it e the 4s bad re- 


aden, damage by. the "Je orgy to the amount bf $61. 195. 15 


8d. per , 5 . 755 


The SINGLE QuesTION was < upon the true ORR 


Term 4 Geo. 3. B. R. = 7 


155 8 
F an 


ons and 
Another „. 
Smirn. 


and meaning of the words * free from AVERAGE, wnleſs x- 


u NERAL, or the ſhip be ſtranded „) „ Whether the plain- 


« tiffs can, under the circumſtances of this caſe, recover in 


« this action, for the damage of 56/. 19 s. 8d. fer cent. 
(the 38 U. 15 6. per cent. not being diſputed.) 


a . at et the 
plaintiffs, the inſured ; and! Mr. ORs for the defendants, f 


5 under-writers. 


Mr. Dunning's argument ended in general, to ſbew that 
theſe words amdunted to a CONDITION 3 which condition 
would render it free from average, unleſs in two events, viz. 
a general average, or the ſtranding of the ſhip : but if either 


of theſe two events happened, then to be /iable to average. 


Whereas Mr. Morton endeavoured to ſhew, that they ought 
to be conſidered as an EXCEPTION only; viz. to be _ from 


* in all aher caſes but theſe two. | 
Tg nr 


Both agreed 1 in the fact; th That a Norm aroſe; and that 


* the ſhip was obliged to cut away her cables and leave her 
« anchor; and that the wheat was greatly damaged; and 
« that the average loſs on the * wane amount toa Jo, 


* Proportion per cn. 2 


Neither fide Cited any common-taw ce,” a 
Mr. N ws that this clauſe now in len 28 to 


it's — n and meaning, was firſt introduced about the. 


year 1749: before which. time, he ſaid, inſurers were liable 
to every injury that happened to the goods inſured. .. This 


clauſe, ar memorandum- was introduced, he ſaid, to deliver. | 


the inſurers from ſmall averages; and was thought to be 4 


better method of attaining that end, than adapting the pre- 
mium to the nature of the commodity, as it might happen 


to be more or leſs liable to 12 or lager; ; (which method 


would 


WET 
At. 


3 and 
Another v. 
ji "SMITH. - 


- Me where there thou hoppan ee that Ge 


. average” can not take place at all, in this caſes. 


of the goods on board, (where part is > dere 2 to preſerve 


average. 


SIAN 
4 $ 
$ * A . 
4 33 „ —_— 
1 


8 — 
Dutch had at firſt. tried, but afterwards ni 


e faid that boch the inſurer and inſured ought to reſort to 
the body of the policy: from whence,the meaning of the par: 
ties would appear to be © That no average.under 3 per cent. 
“ ſhould be demanded upon forme commodities; nor under 
« g per cent. upon others ; Ly that corn and ji/b ſhould be 
oped: 3 to no average at all, (as being more periſhable and 

able commodities,) UNLEss in one of two caſes, 


lip be franded.” 


' Genznar. average. 3 ariſe FR, dome 40 . to avert 
great danger, or ſome diftreſs, where part is deſtroyed, to 
fave the whole; and therefore all ought to contribute. 


Here was a general average, wikis our ay aa. 
intention of this policy. Ordinances of France 1681 lib. z. 

c. 7. p. 81. Here, one, of the events has: happened; 3 
a general average : and - therefore, the warranty * free from 


a aa* —_ ad. am ths 


. Mr. Morton argued that the Cones of<4 
policy was, that the inſurers ſhould not beanfwerable for any 
Leer or damage to che goods inſured: e Pn 


The words in queſtion carry a plat, and obvious fenke 
and are an exception out of the contract, Thar conſtruction 
ſtands upon it's own bottom | 


4 a e 1 


| the whole, ) in proportion to their concern. If another. man's 
goods had been thrown over-board to fave the whole cargo, 
the owners of the wheat muſt then have been liable to. general 
average, in proportion to the value of their wheat If the 
_ had been ſtranded, the inſured might have abandoned: 
pon a general average, the inſurer ſtands in the place of 
. the goods: and upon a-totally/e, he is intitled 
_ to what may be ſaved. An average is a contribution by non- 
ſufferers, towards the loſs of thoſe who have ſuffered for the 
Exe ct of the whole. But there is nothing in the pre- 
cafe that can render the inſurers liable to an —_—_ of 
57 per cent. onthis wheat thus inſured by them. They are 
+ able only to the general average ariſing the loſs of the 
cable and anchor, : they can not be liable to a DOUBLE general 


Nr. 


222er mo 


Segcn 


* 


Mr. Dunning in his reply, obſerved, Wann f 
be conſidered 5 e 5 


e 
1 a e e e 


of June 1764, = Sir Fletcher Norton (attorney general) for 


the plaintiffs, and d Mr, Dern Burland for the defendant. 


Sir Fletcher, firſt obſerving that, Ririfily, the plaintiffs 


would be intitled to recover upon the general average, yet ac- 


knowledged that the queſtion meant to be left to the court 


turned only upon the conſtruction af the words in the N. B. 


at the bottom of the policy, Free from NT, "UNLESS - 


« general or the ſhip be ſtranded.” 5 


WY ETC T be 
this That wherever there is a general average, or incaſe 


« the ſhip be ſtranded, all other partial averages ſhould (if 


0 ther of theo tows events happened) be let in, upon theſe 
ce periſhable- goods; juſt as if there had been mo clauſe of 


« freedom from average, at all.” Such clauſe meant nothing 


more, he faid, than to guard the inſurer againſt ſuch inherent 
loſs as might ariſe from the nature of the commodity inſured. 
It means, that the infurer ſhall be free from all ſuch petty 
_ loſſes too, as neceſſarily ariſe in che courſe of the voyage. 


But it can never menn to diſcharge the inſurer ben re 


injuries by ſtorms and winds, or from all average - loſſes ariſing 


within the ordinary perils of the voyage 3 or that, where there 
is a general average which the ſhip freight and cargo muſt all 
de contributory to, he ſhould: only be liable to hat, be it ever 
' fo trifling and inconfiderable. For this would be no inſur- 
ance at all: the under- writer would, according to this narrow 


conſtruction, run little or no ene wr an inſurance Pp 


periſhable goods. 125 |. | 


Ile aſſerted, that the practiee of merchant and the deter- 
mination of courts of juſtice were (both of m) agreeable * 


to the conſtruction 4 he contended for: and moreover, 
e Ree rf Oey 
to this greater riſque. 1 


He ati a caſe before | Lord Ch. Js Ryder i in 1754, 


between Cantillon and 'The Lend Aſfurance* Company, _ 
0 6 2 | 


4 4 gui B. R. 


an e bo corn, with/ſuch a-elatiſe as this is: 8 the 
_ ſhip being ſtranded, the plaintiff (the inſured) recovered al 
average-loſs of about 80 per cent. For, Lord Ch. J. Ryder 
and a ſpecial jury looked upon this as a, condition; and that 


| by the ſhip's being ſtranded, the inſurer was let in to claim 


- his whole partial enten After which determination, 
that company (he ſaid) had altered that clauſe in their * 
ances, by er the words Or the ſhip) Be Franded.” 


Where the ſhip is n * damage may happen to i 
| ſuch as would — it impoſſible to diftingu $4 how much of it 

ariſes from the ſtranding of the ſhip; and how much of i it 
from the . nature of the ae e Ts 


Mr. 8 t Burland, 8 on behalf of — 3 
contended, that theſe words were to be conſtrued as an Ex- 
CEPTION, not as a condition : the inſyrer is not to pay any 
average at all, unleſs in caſe of a general calamity. It is a ge- 
neral diſcharge from all average whatſoever, ' except in 5 teu 
caſes particularly ſpecified : (which two » pow: ca 705 are 
quite diſtinct and unconnected. ) 8 

The general dane, Ar particular average have no 

connexion with each other. 


The Rinnding: of the ſhip is conſidered as A \ total 68. : - | 


the inſured: may abandon. 


He alledged, that the premiums Was paid in n proportion to 
| bis conſtruction ; and not to Sir Fletcher's, 


7 175 


Sir Fletcher, in reply—With regard to the me | 


premium here taken was adequate to the common and ordi- 
nary premium: therefore ſo alſo ought the riſque to be. 
Whereas, upon their conſtruction, the under-writer would 
be upon a better and more advantageous foot, upon inſuring 


periſhable goods, than upen infuring bale-goods, — the 
Premium he xe xeceives on each is the ame, 


Here is a connexion \ between the ee in oth 
and the general average: for, the /ame ſtorm that occaſioned 


the general average, was oy the eee of the 0 
c damage. | 


Tavs far indeed is true, but no further; That we + eval 
&« have mak no claim to any average at all, unleſs one of two 


4 £ "JE 


2 


a ſpecified: caſe had happened. i. But as. one of Wen hat' 1764; 
Ro we are thereby let in to claim particular average. 
| wines son and 


The Cas was ordered to Rand over FI * an, — my 


ef the Sit: * | ONT dot lag 
And on this roth. of Ju, 165 N 
Lord MaxsrierD delivered it, to che bende "EY 


After ls ſtated the caſe, 1. repeated the F 
and argument inſiſted upon by the counſel on the part of the 
plaintiffs, “ That the warranty to be free from average ought 
a Bu to take place, if neither of tlie two ſpecified events 

4 happen: but if either of the two ſpecified events 
ould happen, (if either the ſhip ſhoüld be ſtranded, or 

« any thing ſhould happen which created a general e 
then the warranty to be free from average was thereby 
« DISCHARGED.” For it was argued and inſiſted upon, by 
them, that the words were in the nature of a conDIT10N. 


* 


Bur they ite not to be conſtrued as 4 cn din, in the of 
that the counſel & 00 che plaintiffs. would have 3 it underſtood. 

Pitroids of: We according to their preſent a 1 
are very irregular and confuſed : an ambiguity ariſes in them 
from their uſing words in 41 iferent Than ; ee in the : 
uſe of this word” average, 


we is uſed toi it a Wee fo 1e. a and; it is 
WW Fad deeb MI ; 1 : 
g es SEI Nau, in his Gloffary, 1 . od 
everagium, ſays, It is detrimentum, quod vehendis mer- | 
e eibus 28 ut fluxio vini, frumenti corruptio, mercium 
«© in tempeſtatibus ejectio: quibus adduntur vecturæ ſump- 
« tus; '& neceſſariæ aliæ impenſæ. De averagiis mercium e - 
« navibus projectarum, diſtribuendis, vetus habetur ſtatu- 
tum, non impreſſum, cujus exemplar apud me extat.” | 
9 L never met with det ann | Se. 


Whether it be conſidered in one, or other of theſe ſenſes, : 
it will not ſerve the turn of the plaintiffs, in the preſent caſe. 
For, if it here ſignifies contribution, the inſurer is to be free 
from contributing, unleſs where the contribution is general. 
If it fignifies | 4%, then plainly it is warranted free from all 
porticular loſſes. The infurer is /iable to all loſſes ariſing from 
the ſhip being JOG * in all 2 2 where there i is a 1 


Vol. III. 


5 ths Term 2 Geo! BR ff 


"$4 4 


o. „KAR 


15353 | expreſs terms of the policy. | + 
5 2 and, | | 


nother v. THE. Loxnpon Aſſurance Com mpa 5 <4 in all thei yl 
e : cies, Teave out this clauſe about th Ip. s being ; franded; and 
1 be only ſay, Free from average unleſs general. 


The word © wnleſs” means che fame” 18 % . 4841 is 
not to be conſtrued. as a - CONDETION, in, the ſenſe that the 
counſel 10 the Md would VOY oy, the __ te e. 


295 en a t $76 %s 4 
pes ge The . 40 * 2 average a in can n nerer 
| mean to leave the inſurers, liable to any artiqulay average. = 


| „ wo cleat, that the plaintiff. ought not wy econ; and that 
Ks the he judgment AE] to NET the defendants, 


Ae for” th Dein. 


. 
2 1 


3 Harker ers wege Birkbeck « al. 


2 482. S. C.) 


E SIT 


* 


er. any: of. Tel. N ie ere gi 
k ng oy lie tis: „ ee 1 | 
fror encroaching 


ue rad mine, \ There was a rule, by . cc 1 fouls 
ce be ſubject to the opinion of this court ; and if that opinion 
“ ſhould. be for the. plaintiffs; . then they were te be at liberty 
te to proceed upon it; if for the defendants; then the ver- 


„ * 
2 
* 


, | 1 7 
* turned. it one ſte 3 ent to ot bates £4 ER 


It was an on of WT upon the. cage ; | 


. V | | Fully 1 intitled to and. eught to have a . the SOLE; LIBERTY 
1 5 AND PRIVILEGE of digging for getting raifng lead. ore, and 
raking the benefit If hereof, WITHIN. certain place or plat of 


i | : * : 5 HY called Grena Field, bounded c, as is particularly ſtated in 
i the declaration; the defendants well knowing the premiſſes, 


| ; * pftive them of all the benefit and advantage cnTTIRG AND 
| RAISING LEAD AND ,LEAD-ORE. within the bid place or plat of: 


N EF 5 ore within the ſaid place or Phat of ground within the. tbr 
Fl | | above 


* 


1 but | other eule. en. 


Freren os 


Wedpeſdzy, TI 8 was a ſpecial ole ow the laſt 2 for & | 
0 


«© dict to be vacated, and inſtead egy a * re- 
plaintiffs declare,. that whereas. the 6 were and Kill are law 


ground lying and being in II hitgſide, Eaſt of the old field 
but intending to injure the plaintiffs in this behalf and to de4- 


\ i . ground within the limits abovedeſcribet,; and wwhilft the ſaid lain. 
W _ tiff were ſo lawfully intitled to get lead-ore there as aforeſaidgdid 
| | - ſink for raiſe and get a great quantity (to wit 100 ton) of leads 


p s 4 = 
| Y « 1 
* — 8 1 o - # . 
Trinity Term 4 Geo. 3. B. R. 1557. 


above deſcribed," of the value of 205 . 88 8 964. Y 
the ame, and con And diſpoſed eo 8 

own.uſe : whereby the ſaid plaintiffs were DEPRIVED oF THE Hazzz eral, * 

bexurrr AND ADVANTAGE wert Mey hight” . 


would hau made of their ſaid” LIBERTY and PRIVIER) . 5 1 


lere was another count, contining the Like recited and Eh 
charging the like fats of ſinking for raiſing | | 
great quantit of lead-ore within the ſaid e 4 Y 

' limits above deſeribed; but omitting to charge takin carry- 
ing away and converting i it to their on uſe : Which count 

| lays this as an interruption to the N ee ch 
n of digging for ing 
and raiſing lead-ore; and thereby depriving I of | 

| nefit and adyantage which they might and ery woul 


have made of their ſaid liberty and privilege. 


The defindants pleaded che general ive 6c wee 
and thereupon iſſue wad foeneg-” 


he il and rofl or the g ofthis c. 
was- 


ad Mer: Moore, as 8 her huſband, was 7 
intitled to the mine and veins of lead and lead- ore within the 
limits mentioned in the declaration, for a term of = yet to 
come. That ſhe had No intereſt in the sor, but for the rap. 1 
poſes of digging ee 1 and mee | 
Wn, A OR: 1 


3% TITS 2 nen 
| That the em ploye | one Roſe ofcwoarne, 1 td thas : 
be 0g tbe and the plaintiff - Harker; on behalf of 
himſelf and partners, fgned a writing upon plain paper with-- 
out lamps, in che fol following words—16th, June 1701. Me- 
2 T homas 10 Fn Hark gent 758 Mrs. Fran- 
« ces Moore, ler or ſet to ark. cy, i - 
© raiſe lead-ore in a plat 25 ound lying and | 18 Whita- 
«© fide BP of the 2 field called Grena- Fill. Dm is plat 7 
« ground begins at a gill called or known by the name 
„ [op _ and pigs Gill rn to Pitherſt one Rigg, 
* which e South wet Nader, adjoining gra ts duke of 
_ Balton : ; ib Northern r of 5 plat of ground be- 
_ © gins at a gill at che Weſt end of Birks paſture, known by 
«© the name of Nil Anton Gill Head; pt, from i Anton, 
% Gill Head, to a boundary called or knowh by the name of 
« High Barle, N to Sai duke of Boes; which is the 
« North-caſt lat of wi 'Jobn Harker 
. «. 2nd 


- 


—— 


—_—_—_ Trinity Terin 4, Geo: TY 
1764. ec. and. partners. do agree to- pay-to Mia Rane Moore, * 


** 


5 « her a nt, every ſixth pig of lead, both at the 4 
A ee 2 6. g-hearth : for which, Mr. Thomas. Reſewarne "4" o 4 
Dineokex e agree to let the above partnerſhip have the [aid ground the Þ 
LE « Jength of Mrs. Moore's leaſe ſhe' now has from the crown 3 T 
Mrs. Moore to find the al partnerſhip) a ſmelting- mill i 
in good repair, to ſmelt the ore the pt each ſhall p 
SE 86. ol Mr. T homas- Roſtwoarne or -an agent Mrs. a 

. 4. Moore ſhall appoint,” ſhall have free liberty or leave to in- 
ce - ſpect the ſaid workings, whenever they pleaſe. The above | 
C partners not to ceaſe. working the above-mentioned ground PL 
6 « for the ſpace of 2'\months ; unleſs / hindered by water or de 
4 ſome other unavoidable accident." Aan. 18 . 10 to puny. tir 
| 40 ORGY fork of this d py bog”. | bo | | 8 
NY ee th | | ' 
Tt archls + appeared, that the plaintiffs have ko * kay! | 5 
got lead-ore there; and that the defendants had 4% dug, cl 
within the, limits mentioned in the declaration, for ſeveral 1 
times within the time mentioned in the declaration, to ſearch 
for, and thereout had RAISED /ead-ore : upon which, the plain- the 
tiffs had brought this action againſt the defendaidts, for 2 wo 
rurting and conch in their PRIVILEGE under the ſaid writing. * 

n 

The above wether was produced and read in evidence, lord 
WITHOUT /SEAL er STAMP z being the ual manner hat make 9 
ing N for nen chere. bn Fl 2 
The defendantsinſited, d. That pF Reg nothe. be / 

: « maintained: that if any action could be maintained in this 
« "ts it 1 15 have b wenn W reg ae „ | l 
| "A; re was Saen for. the plajutifl, with billig de- "M 
mage; ſubject to the een ee n edel. W's 
ing queſtions; 5 uix. 1 2 4 of . 2 


ft, Whether, the oboe die, can 1 mand, * 


721. Whether: the writing, nat being Y Wes ould eg bien 
in evidence, 0 Wr the phinug: 8 right. W of ac 


„ This caſe was > ie argued on Friday he. [8th." of Mey. 
taft, by Mr. Clayton, on behalf, of the e and Mr. 


alter, on behalf of the plaintiffs; and again, on Tugſday 1 
the 26th. of June, by Mr. Morton for N e and: tiffs i 1 
: bs Med iirburne for the defendants. „ 
Mr. Rey» or for the defendants, | ag n e 3 1 


_ 5 | | 8 tf i 
| : | | Iiſt. 


1 Soint—PPhie diſtinction between. reſj 

and treſpaſs pon the caſe,” is, that'v e os 

| foe injurious to the plaintiff, he muſt Sia Gef. Hawenwier al. 
paſs: but where 1 11 is ſo only in conſequenice, cafe is the p roper 8 


remedy. Here, the plaintiffs were in paſelſſon ? and as „ 
in ad done them, it was an immediate injury to their 3 4 


7 


poſclkon. | F b ga mT to have I. TRESPASS, | mm 
h ® ; r Por this %. 
and not caſe. ny 1 r LY „ ay: 3 Boie N . See o 
oh d Ray d 
2d e e could not ai 12 , (either 702. Reynolds 
25 leſſees, or grantees or aſſignees, but by deed And this 5 2 j and 
n award Vs 


deed ought to have been orders and not being flampt at the eee 
time it was produced could nat be received as evidence. g . Mich. 1760. 
& M. c. 21. $3. 9, 10 V. M. 6/294 b] 20. 1 Mw. 1G 3. B. K. 


* te, p. 1114. 
i 9 Far." 30 G. 2. Jr 50 85 1. N : 5 | | | 6 1 an 15 Q 
Mr. Walter, Gor the uind * ? „ l e | s or: 


iſt. point—He admitted the AiſtinQtion 3 ou N PAs 
the injury here was conſequential” only; and therefore caſe 
would he. And we do not bring the action for breaking the 
ſoil, but for what was done in conſequence of it. We could, | 
not bring La Tg for e the. toll; 0 that is the 


by 8 
. a : 2 ; ag 


* 


4 ll is only : a „ wor o ss tis, 
at moſt, but a licence. Andi it is not ot neceſſary f ne it ſhould 


be fampe. 
M. Clayton, in ry. 


1 


DID 010e) 
it int—The entering ares and carrying ey is an 
*. treſpaſs. FT Ah 


2d. This is leaſe, thou not under hand and fel: 45 | 
aſe may be good, without te circumſtzoces..- 1 : 


Lord Manzrist.v—The whole. e will tarn 
upon what the - agreement is : that will go both to the , 
of Os > Mok to ale en of famping- | 4 | 


Uu enciiun. Fn 
This the ſecond wm Mr. : Morten, for the plain, ; 
tiffs inſiſted 1 | — X 


ö 
4, 


W = GE 


V. 
Biszzzex 
. et 201. 


Re 


14 
"£374 


5 own 
10 no ſe but te ap 2 na to 7 5 for ead-ore: :; the plaintiffs 
been treſpaſſers, if they bad offered to 


| weddle 8 other purpoſe than that of dig gg- 
ing for Jead-ore. Therefore the plaintiffs could not have 
maintained an action of treſpaſe for breaking the foil ; nor for 


their mine, when it was not yet a mine at all: nei. 
could they have brought treſpaſs de Jonif afportatis for tak- 

carrying Meir lead. Mrs. eere could not 
re.diſtrained it for e rent reſerved, if it had been left 


5 + upon the place: neither could it have been taken in execution 
2s goods and chatiels of theſe 8 who had this licence to 
ſearch 3 it, in caſe there 


been an execution againſt 
an action of treſpaſs would lie for the 


in 27. preſent caſe, the defendants would be liable to two ac. 


tions of treſpaſs, for one ſingle treſpaſs only: for, Mr.. 


More might certainly bring treſpaſs againſt them, as owner 
of the ſoil; or, if not Mes _ pa EEE 


owner of the fail. 
3 it Yo never 5 50 3 « That caſe. wil 


e never lie, where treſpaſt will lie. The former ſpecies of 


ation i is not excluded from every. inſtance in *which treſpaſs 
vi et armit may be brought: on the contrary, the plaintiff 
may in many caſes 0 Ae one or * other at his elec · 


tion. 


In Style 99. Rell held, chat * 3 2 p — out of 
the plaintiff's cuſtody, he ma may have an I. > the 12 
T0 vi et armic, at his eleftion,* OT 


In 1 Ld, Raym. 18 Shapeett v. Mug . 2 
fon for not taking . his tithes— The court ſaid, 


« Though it ſhould be admitted that the plaintiff might have 
« had treſpaſs yet chat was no argument; becauſe, in many | 
4. caſes, the /aw allows a double remidy.” The cafe of Turn. 
ou and Auſten was there cited and approved; and that of 
Stodden v. Harvey, in 2 Cro.'204. was likewiſe cited =_ 


conſidered ; and yet they held as above. 


- He likewiſe cited the caſes of Pitts v. Gatncs and Fergjght 
jo 1 Sa 10. and Reynalay v. B in 2 Ld. Raym. 1399. 


And concluded this point with comparing the property of 


the preſent n to thoſe uncertain properties which 2 
man 


grantor 
grant to the nay Io 


Sa SS ww ac wc , ,,, aid as * 


my e. =p Fo tt -—- =» ww. oc. oo -a.c = 


4 aa. - - oa a} wat 4 


rz Term n es; 3 ER. 
EY ay have in the prima tonfura of graſs, or in an nel 


ance eb hare upon the Future cg of a lot; aud other 


8. 


cles ripe Yo, cannot beth onght nk wo 3 ns is 1 Wii. 


e ee eee e 
1 ſtamp. Dis not u Teaſe; nor 

an indenture, nor a deed-pell : it is only a MEMORANDEM, an 
agreement txceutory, about à mere contingent intereſt depend- 
ing on the will of the plaintiffs and their election whether 


they would or. would not dig for this lead-ore. 9 
Mr. Welderburne, contra, for the defendants. | 
Firſt ooleblrtt: The plaintifs certainly claim under 2 


Least from Mrs. Moore, of theſe miner. She was actual 
leflee of them, from the crown; and the plaintiffs are her 


leflees of them, There is no technical form of words neceſ- 


5 ſary to conſtitute a leaſe.” However, here are the technical 


Nn 
25 et al. 


terms © jet or ſet” actually aſed; and no eſſential form of a 


teaſe is wanting : : an ejeftment would have lain upon it. This 
is nothing bke a contract with adventurers : for here was a 
mine exiſting, and the rent made payable immediately. A. 
mine is demifable, diſtinct from any right to the land. This 


muſt be more than a licence. A licence is perſonal 3 This in- 


tereſt is tranſmiſſible. Here is a rent reſerved : and the leſſees 
are bound to continue working 10 0 mine, if once they begin 
at all to do ſo. | 


„ 


dy The plaintif were in POSSESSION. ſts el | 


ated « That they have worked for and get lead-ore there. | 


_ 3dh. The injury here complained of, is IMMEDIATE, and 
not conſequential. The act of the defendants which imme- 


| Giattly affecta the plaintiffs is © Digging for the lead-ore . 
« withit their limits and therevut rajfing l. The loſs the 
the plaintiffs have ſuſtained, is the the lead + and there 
is no other conſequence whatſoever. Treſpaſs certainly lies 


for this lead, after the plaintiffs had reduced it to poſſeſſion : 


| and ſo it is in eaſes of prima tonfura, and E true 


that both ren may be, where there is an immediate 
and alſo a uential injury done: which was the nature 
of the caſes I Mr. Morton; and therefore the plaintiffs 
therein, being intitled to both ohe muſt have their election 
do proceed in either. The caſe of Thorntorr v. 
in 1 Ld. 188. is exactly ſimilar to the preſent: and 
that of Hill, and Clert, there alſo cited, was the ſame point, 
and determined upon the ſame reaſon, And there is à reaſon 
for POE: a proper diſtinction of actions. The ſtatutes 

Wo concerning 


Auften, cited 


3 862 


1764. e e of es PEA 
Lav Go neceſſary: and the judgments are alſo flifferent; for in the 
\ Haxxrx et al. one, Bans a fine to the king; in the other, none. "This 
| . dare Ought to be treſpaſs, and not caſe ; becauſe the injury is d. 
tt lt. termine by the act itſelf ; and therefore it is not like caſes of 
cdommoners, or eſtovers, and profits a prendre. And as to 
the defendants being liable to 7400 actions for the ſame tre. 
paſs, if an action of treſpaſs vi et armis would lie x 
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# Wioͤll in either caſe be liable to tue actions: e } 
if do them, aubo are the Kauf. in the two actions. 1 | 
i athly. The Ainckion | is ſettled, « That if the Paintiff 
= might and ought to have brought welpple, caſe will. we lie.” 
9 eB Second point— This is a LEASE). as is before ſhewn ; and f 
4 therefore ought to be Hanpr. He cited two caſes at nif 22 
Li pfrius; vit. Hall v. Down, at Eafter - or after Hilary ſittings | 
1 . 19257 before Ld. Hardicle; and 8. P. T. 12 G. 1. be .. 
þ | fore Ld, Raymond, Mer V. Ewen, 5 . &: 6. 1. B. R. Ph 5 
„ | "Tar CounT Bel obſerved, that wah Mt. Wed- & 
$ | derburne had called this inſtrument a LEASE:, and Mr. Mortun fe 
ca had called it only a MEMORANDUM or agreement.execntery,' yet is 
| it ſeemed rather to be an As8IGNMENT of Mrs. Moore's w P, 
intereſt, for and during her hole time; and that if it be a tr 
leaſe, yet it is for the RAE 7 her term = and that the queſ- 
tion would therefore 7 * it is not neceſſary that Kos” 
« ſuch an afignment ſhould be ftampt,” and: “ Whether w 
« ſuch an Fans muſt not be by deed” ; eſpecially, where m 
itt s an aſſignment of an e "ow IG n Me . tr 
v whichis upon record: 4 of 
1 Morton, i in re ply, took 1 that Mi Airs mich ta 
haue (for aught that appears to the contrary,) ether intereſts be 
in the ſoil, -under her leaſe from the crown, behdes this right to 
of digging for lead-ote: ſhe might have had ſuch an intereſt is 
in thy right ©. to dig for lead-ore,” as would paſs without a is 
_ deed, and though the criginal grant from the crown muſt be ſes 
under the great ſeal, yet an uncertain, intereſt ariſing under it _ th; 
may be conveyed and aſſigned by note or iin den the elf 
party's Bam 29 Car. 2. . 3. 93. a 88 1 
5 5 P 
The plaintiffs here, had no ſuch poſe fon 2 2s 8 an K tin 
ment would lie upon it : they had no more than an interef 4 
which they had liberty to purſue or to deſert, at W election. ou 
| a 
Tue injury done to them is the finding and W the der 
ſead-ore: the digging does not affect them, as they were nat giv 


am ners of 1 on Therefore 3 it is a conſequential i . I 
r 


1 WW a circumſtance that had 
= mentioned by the counſel on either fide via. that 3 * 
Mrs. Moore. appears e of the Ranga 44 
lead: and ſhe can nei nor a to herſelf.” So that 2 
the legal gate continues in * z and ue come in, as, 1 0 Dumas 


7 f 9 I p Voir V. ente 1558, 
Mr. Juice Wuxor—8he le to feren 1 and 
th 8 
Tun Cover haring en time o conſider this caſe— „ 
Log Mansrier.p now! a8 their ref jon, n r 
bro of the defendants. bs COD» mr rage 
| Fiſt, <As to the nature 0 * aftion—It * appea 222 hes the f 5 a 
| plaintiffs were in poſſeſſion © the mine: for, they had actually erer ug 
wrought it 3 and were wr. to ceaſe working it, unleſs hindered 
by ſome unavoidable accident ;. and Mrs. Moore's agents were 


to have leave to inſpect their workings, . It is clear, there- 
fore, that they were in poſſeſſion of it. And the i injury done 
is 1 zre/þaſs. Therefore the proper-aipn is an action of TREs- 
yas, Whoeyer is in poſe/fon,.. may maintain an ation of | 


ae agait t a wronged EM OO: 


| Is there A a Toake A Er * e of his 5's or 

what port he is in poſſeſſion of, a writing relating thereto 

may be given in evidence, in maintenance of his action of 

tre * for a wrong done fo that moe which he is in poſſeſſion 
of, The title may be material to be given in evidence, in 
order to maintain his poſſeſhon as 10 that part, and to afcer- - 
tain the extent of it. Therefore thi * #5 g (whatever it . v. eg. neck, 
be called) might be proper to be given n evidence, in order ex dimil. F 
to ſupport ws action. But it is 70 LEASE ; becauſe nothing 6 eur. = 
is reſerved to Mrs. Moore, It is not an aſſignment; becauſeit ... 
is not by deed : an aſſignment muſt be 92 hed, It rather 
ſeems that the. lega/ property continued in Mrs. gore. 80 
that it ſeems to be ther an agreement for a an ignment 3 or 
elſe a declaration * truft ; an equitable int leaving the 
legal propetty in Mrs. Moore. In a court of equity, the 
plaintiffs would be conſidered as being in poſſeſſſon from the 
time of tlie agreement: : and here it is ſtated, in effect, 
That they were in pal on.” This ſhews that the aQtion 
ought to have been an action of TRESPASS. And in an 
action of treſpaſs, this writing might have been given in evi- 
dence : though, 7 if it had been a leaſe, it could nat have been : 
given in evidence without being Aampt. 6 


We 


| Myc ef Saline. 5 


+ * * 
SY 
* 
7 


2 f why ee en 
M Chefer to the counry'at large — | 


Black. 
Gy 8 
7 _ 


henfion >+ 1,9 Aa 
partial trial. 


© Mr. J. Deni- - Org MANSFIELD, Nr. Juſtite Wixaor, -: "an 

fon was 291-00 Juſtice 5 "ATES were all opinion, | in tranſitory @ 

| and had been ſo, the court ought to change : Venues, e it appears up 
8 ee hem, that there is probable 


dF- 4 


eee in this 1 Co baving b . a ui in, 92 
city ; and a hew trial ordered becauſe the verdict was againſt 
the weight of the evidence, and the damages excellive (if it 
| had been warranted by the evidence 3) and there being a 

| Gran ne ee in de 
. 


1 - 


4 


| 77 paper 
of Littleton and Mir. 


| 9 mor 
prec 3 1 
c nen trial 
<«. was put 0 t did 
then come rack 1 


Trinity Term 4 Geo. 3 . R. 1866 


Lord Manvrizrd declared, chat the Caure would never 1764. 
| grant an information upon the application of the „ 
1cral, in caſes pioſecuted i ah er z #-becauſe che Attor- Raxv, | 
ney General has a right, himſelf, ex officio, to exhibit one: r. tors and 
and he may, if he thinks proper, ſummon the parties, to ſhew 1 
cauſe © Why it ſhould not be exhibited,” 2 5 ſigns it. * 


Thisis e edel d en 4 8 M. c. 18. Rex v. Phine, 
« To 3 malicious informations in "he court of ting's — * 


« bench,” Cort, «Thar mull leis oh A ATT 


Whereupon Mr. Attorney ven 8 
2 rule to ſhew cauſe why an attachment ſhould not iſſue 
againſt Lucas. and Gibſon (who were two of Mr. Philipps's 
clerks or 7 upon the alfidavits, which charged them 


N W 7 ich rule he . 


1 eee eee w ſhewed 
cauſe. The fas were certain: NN 
« plained of were concerned in them, was the only doubt. 
And by their affidavits, ao 6 _y 
eee _ N 
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| 5 | Trinder verſus Watſon and D EAI 
4 cog + - H IS Was 2 writ of error returnable in parliament, 
fos v. Whytel, ' . brought upon a judgment in this court in an action 
| Whether ſpecial in debt upon a recognzance in errur. And the plaintiff in 
bail requiſite, error in parliament not having entered into a rec izance 
| open bows re- purſuant to 3 F. I; 8. the defendant in the fai {writ of 
on 4 4 error moved for and obtained a rule for the ſaid plaintiff in 
judgment in error to ſhew cauſe why the defendant in error ſhould not be 


eee > > gi liberty to ſue out execution, for want of ſuch recognizance. 


Mr. Wallace ſhewed cauſe, for the plaintiff in error; and 
inſiſted, that 3 J. 1. c. 8. does not require bail on bringing 
ſuch a writ of error as this is. For, it only requires bail upon 
writs of error for reverſing judgments in any action or bill 
of debt upon any /ingle bond for debt, or upon any obligation 
with condition for the payment of money only, or upon any ac- 
tion or bill of debt for rent, or upon any ad, whereas 
this wit is for reverſing a judgment in an action of debt on 
a recognizance ; which judgment is of a ſuperior nature to any 
of the judgments Hpeciſied in the ſtatute. And it is an eſta- 
bliſhed rule, „That when a ſtatute begins with ſpecifying 
&« inferior means, inſtances, or perſons 3 no means, inſtances, 
ct or perſons of ſuperior nature or kind, ſhall be included.” 
2 Rep. 46. b. Archbiſhop of Canterbury's caſe, Conſequently, 
a writ of error to reverſe a judgment in an action of debt 
upon a recognizance is not within is ſtatute. | This rule was 
applied to caſes ariſing on this very ſtatute; in Taylar v. Baker, 
fs | 3 Keble 802. and in Bidlefon v. Whytel, laſt term.“ In Trin. 
ante 545+ 18, 19 G. 2. C. B. Barnes's notes, vol. 2. p. 161. After 

« an award of execution, againſt bail on a recognizance in 
« error, a writ of error was brought by the bail, as to ſuch 


. « award of execution. The plaintiff moved for os 


r 


Ege cut 3 for want 
hr by the bail ; and © atained a xule niſe: . 
« which rule was [nd an: 17 1 1 l 
80, in Ee e action — N War * LIE 
Mr e ee and this being a like a— 4 
rale with that 3 ir S ts ee as/that was. | | 


Sit Fletcher Norton; (Attorney er 


$i 


by © eral) Ane r . 
fendants in error, ar at this tecognizance in error, . 
upon which the 9 was brought, was an obligation/ ; 
ire, e ayment f ane otily'; and therefore, by 
apr 7 words of Ys ſtatute, Nee execution ſhall be fayed 
0 or delayed upon ny writ, of error, Tiled for reverſing the 
« judgment therein, without putting in bail. me ftatute 
does not confine it to bonds z but ſpeaks of © Obligations with 
condition for the payment of money only.“ And this is 
an obligatiati ſo. conditioned ;+ it is\conditioned;' c To profecute 


« with effeCt, and to pay the debt damages and Coffs upon the oa r 
« former judgment, Corrie with! egi. and damages for the EN _ | 
« delay of execution.“ it is indeed conditioned to be de:. 
ſcazanced: in caſe the-writ of error had been proſecuted win 
<&8, Bur this writ of error has nut been proſecuted ih „ ae 
elfect: it has been oN nõοαντν r /ꝗm of proſecution. eee 
And the recognizance thereby became an obligation contitioned ! 3 
for payment of money amy. It was eventually-ſo; from the 


firſt : and at the time when che action Was brought, it was 
actually become ſo. It is true, Hat ie was not an obligation 
« To pay money, in all events,” But in the event that h 
happened, aniy money is 1e be paid, there is 20 alternative, 3 
6 Toi ſurrender the principal.“ It i is like the caſes of writs 
of error G e ben Judgments in actions on bottomree- 
bonds. On bonds, the money is Ive. abſolutely 38 | 
in all events 8 but / the ſhip comes ſafe home, it f pt W 1 
comes an obligation for payment of money 25% 3. and then the 15 
court will require bail on bringi ng a writ: a, error. Pitt v. 

Coney, 1 Sir J. S. 476. M. 8 G. 1. B. en Curiam 
© The contingen ing happened, this ig net in eve 
© reſpect, a — 7 8 payment 85 18 mh 2; ans i= 
* fore there, muſt be bail. . As to the, cale|.c of 
Wiytel, it went "off, he faid, ng 55 — t. 
ante 1545.] And as 70 the cale in Barnes 161, * fad, 1 
could not have been determined upon the reaſon, there r! ; 

Viz, © That ns bail was in that cafe e 5 6 


"E 1 


Lord Madril f Gag, 125 could N thought, © © That. 
* theſe * caſes ought. to be liberally conft;ued,” a: they ariſe 
upon —_— laws. But it in that Wo: . 45 165 v. r 


z * C * 1 
x o } 1 ? 
7 5 4 , ; 
* * # * 4 : 
| : * To wy * e 
r Aete n . 
„ 7 1 ® : ' l . 
| Hiſt © | | 1 elk ? I af” # t6.4 540% Nite # 
1 bd - 
on N 7 7 * 


| T Goon: MOI nu over, ire into the 
5 GS wn” And on Bhs ol; Gap of 96 8 Mr., Attorney 
* 1 General moyed to enlarge the po 


that motion was never drawn u 3. 2 | g 
25 4 alk fl to. have been done in e 87 it. - $0 that 
; det dant in error . hh NO! een 
« 1 e to fue out e hat "1 


7 „ Adminifravr, 


| Goran, WALKER. dle e e „ bond. 
V pon oper an prayed, it appeated to be a bond from 
Witlions Perkine inteſtate, to the plaintiff, in a penalty, 

It. recites that w the above bound Wilkam Perkins (the 

dy obligor, and | inteſtate.) and arab Malter had agreed to five together, there- 
der bis dend, fare be had agreed to find. her gmext, drink, waſhing and 
-  widinlaw, lodging de; and to laaue ber ah 8 F he 
quitted her, or ſlie outlived and if they had any child, 

he as td take care of and; for it. Bur if the. ould 
jw him, or go anche ty them he ſoul be ig 

and 8 9000 dend e et 


| « Block. Re af ) 
975 8 eke, e 
N 
| Nov. 1764. 


 " biration with a 
woman ſeduced 


The defendayt pleaded, that mis, vas nt be 

| evcen whe plan hs e, « To Fools ern in 2 

9 . flats of fornication':” ” and that ſuch à bond made in purſu- 
alice andi dent ä 


1 + 


WL n "this pie, eee r alledgel, ts wh 
virgin, and-was /edaced by the inteſtate ; and in confideration 


5 eee and that 


were this bond was gi pv 
it Was 7 


Mr. Blachfone, for 1 Wit aa” at the con- 
dition confiſts of two z one, * To ve dept in a ſtate 5 


« of debauchery ; the other, . To leave her an 8 


the former part wheres, is wid; the latter god: The fuit 
may 


- 8 SR. 0 8 2. 


* 


4 


0 
6 


EY wed / 
1 1450, and 2 Wesens v. 
chat the poſition laid down in Hobart 14. (in P 


« having made that void that is againſt law, lets lets the reft 
«. fi 2 6 conditivried: to a apt 


, and others diſagreeable to 
ogy ys: pr ve aſh; pori aber part which is good. 1 
| And here premium pudiiti 3s a fulicient confderatin., ot dr oF + 
Lord Mis thib I Ss the price of p oftits 1. 3 
premium pryſtitutianis: for ifs ecorner virtuous, T 
the annuity, pt Ret clearly, ery 5 
5 dee 6. ih beet better. . eee 


* 7 . 
©4452: £5 
* 


j : 8 25 1 80 | New, 1764. ö 
2 on 26 . 2. e. 21. & x 23. f 2 forfeiture 'f Special bald mlt 
| a e IFN woe: as W in his dn tage pays 


the fo area eo 
£3 ord; FEM $3 4 7 ; 1 4 5 18 8 gb ou 
— exiſt why the ks t 12 2a gar e dit ering e. 


vrought — iQ 


charged of « common ball. r, Wallace for the Plaintilf, * his 
it had deen objected. * or That this was a popular action. 


But he 8 r ty: ſeftibn of apes of 10 
2. c. 21. (on whic action” was 192905 Exprels 7 
blen to n it gives | 7 1 | 
_ proceſs, ff Then ifying” ts "of the 2 e Fo 210 RS: „ 
ecke! That the AE WES an se. fulficient OD} 

5 bail Ten 1 2 34 * e } » ei 


Mr. OY 1 de elch M ject 4 (at ck gh the 
act gives A bab &c, yet it is not poſitively ſworn inn the, 
hintif 8 17 7 t « That the defendant 32 committed the, 
offence © it 4 . ut he has cauſe” of ackion againſt, 
«© him for 2001. forfeited by him for ſo much” unſealed filk. 
« 5 found in zus eaftody,? This is making? the” plaintiff” 
of the offence. It ought to be poſitive, * That the, 
defendant had e 1 1 e in We act X of, | 
Wo 2 


c. It is: donne. nh 1 bee 0 1 he bad 
Ben. adiof g — kim tor 2000. forfeited by him c.“ 
2 The 
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: Fo 537881 5 #7 5-1 « 
(1 Black, Rey. ' 1 dbb ro, LG e | 
499- 521.S.C.) 
1 Tag Wits ect vert 


2 pariſhes i in the oo” 82 | 
es for tha 


r county i in 1762. be ee $49 
Ina wall male, 5 5 


2 1 Wet M Str Samet Daniel was, on ihe cali 4; Fe 
And every the bruary 1764, ſeiſed of the premiſſes in queſtion; and being 
e ſo ſeiſed, he, on that day, made his will, duly atteſted, _ | 
_ naming any - written with Lie Sen ant in which wal are ned the 
eftate 3 remain. following clauſes and proviſoes, viz.—* And whereas I am 
fees kene of CNA, I hs CER Bens end i 
i til ae; latine © 0 ſeveral manors and townſhi 
— « Over. Tab . De. Now, for preventing and quiging 
— — «aj diſpute e gutroverſes ouching and concerningwho 
male 21 * Akio my fade eſtate if I die without iſſue male 
ber a Pe IB or female, I do, by this my laſt wil and teſtament in 
. 3 (< writing, W 8 own hand * and publiſhed by me 
«:i n fen , hh, he the witneſſes whoſes names are, here- 
e Written, give grant limit deviſe and appoint all my ſaid, 9 


«© matiors lands and rr. with their appurtenances, in 


* 


"oe oe WW Vw we TU To I rs RCTS” 


_ 


2 © «a 


1 members and appurtenances in the laid coun * of Cir, 
| « and all other. manors &c Cc, 1 gov | 
« ever, of what kind or nature ſoeyer, a Nee a 
4 manner of eſtate, ſituate lying and being in the county 
1 , palatine of Cbeler, unito Sans Duckenfiel — y godſon and 
9 99 | « fon of Charles Duckenfield of Mobberley in bs county of 
=_ Chatter eſq during his natural life,” and the heirs male of 
=_ «his body lawfully to be begotten 3, and for want of ſuch. 
8 | & iſue, to Charles 88 d, another of the ſons of the 
_ « faid Charles Ducken ex on elqß during his natural life; and to 
11. 5 10 the heirs male of body. lawfully to be begotten and. 
x for want of ſuch iflue, to Jahn L ; another 
cr the ſons of the ſaid , Charles "Duckenfee eſqz during bis. 
ef natural life, and to the heirs male of his body, lawfully to 
te be begotten ; and for want of ſuch iſſue, then to 8 
4 fon and ſons of the ſaid Charles Duckenfield, eſq; whi 
<« ſhall be begotten on the body of Sarah his now wife: 
* nnn then to e of the 


he ad 
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2 * 
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— — nd rem rye go 


. FT 
— 


SS SSA. 2 2 2 2 2 


— 


= 5 HE ES nar apt; 
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te city of Cheſter during ; his natural life, and the [heirs male 


» of os lawfully to be .begotten and for want of 


« ſuch my then to Samuil Galle, of Ea, Ham in the 
natural 


« county of barb Ee rh godſon, for and during his 

« life, and the heir male of his b body law fully tu be begotten; , 
« and for want of ſuch iſſue, prod In James Gelgſtan, bro- 
« ther of the ſaid Samuel Omi uring his natural life, 
« and the heirs male of his I darf to be begotten; 
« and for want of ſuch iſſue, to Cu en the * 
* Sit een ee, or ever,” OT: : 


60 Provided always nevertheleſs, and 1 will Lani 
e mind is, and I do hereby declare, that the eſtate hereby 

« granted, deviſed and limited, of the premiſſes, to the ſaid 
« Samuel Duckenfield and others as aforeſaid, ſhall be upon 
« this expreſs condition, that if the uſes and eſtates ſo. granted 


« deviſed and limited to him or them and their de eſcendants | 


« ſhall came to him or them and be in poſſeſſion, that then and 


« thereupon he and they and their deſceudanti, to whom the 


a premiſſes ſhall come and be in poſſeſſion, ſhall procure an 
« at of parliament to be paſt in the firſt or ſecond ſeſſions 

« of parliament, by virtue whereof he and they ſhall take 
and uſe my ſur-name, and bear in chief the arms of the 
« Daniels of Over-Tabley in Cheſhire, where my, family 


« hath been very ancient: or, otherwiſe, the uſes and 


« eſtates ſo granted deviſed and limited to them who ſhall 


« refuſ&or neglect to take and uſe my name and arms in 


« chief as nn to determine,” 


« I give all my books (except what given to my wife) 
& both at Tabley and Hollis-Street, in the county of Middle. 
1 ſox and pariſh,of Sr. Mary le Bon, and all my 10 ty Aa 
© tures, and all other pictures (except what is; giveh to m 
wife) at Tabley and Horton, and all ſtatues clocks an 


© bells, brewing- tubs and brewing - veſſels, andi all veſſels be- 


longing to the cellar at Table, and all goods at Tabley, 
after my wife's deceaſe, and all the intereſt title and re- 
© mainder of years which ſhall be unexpired at my death, 


« which I have in the leaſe from the dean and chapter of - 


4 Chri ifi-Church i in Oxferd, of the tithes of Over Tabley and 
the moiety of the tythes of e pariſh of Rotherflone 

„being ſmall tythes) in the couity of Coffer, unto; Samuel 
6 Ductenfiel aforeſaid z' and if he happen to die, then to 
© the next in remainder, or any other that by this my 


« will ' ſhall: enjoy the eſtate hereby granted and deviſed: 


and my defire is, that my executors ſhall renew the ſaid 
e leaſe at every ſeven years end; that it may be kept in 


« the paſſeiien df the N at Over-Tabley” 
Vor. II. | | 


nelmas Tenn g Geog NR. * 


2 . : cx. Item, | 


1764 
— 


Exaxs ex 
e 


ET 

1764. 

"Evans ex 
dimiſſ. 


Baeoxt v. 
- ASTLEY et al. 


& Item, See Seats unch-bowl, and 
« ſilver ladle, and marrow-ſcoop, and the two o large filver 
& ' decanters which were made of the filyer of my two trum. 


<« pets which I had when major l the horſe in Zreland in 


« 1690 and 1691, to the Cid Samuel z or, if 
„ he happens to die, to the next in remainder, or to any 


other that by this my will ſhall enjoy the eſtate hereby 
= granted; kr gen Wer e on tor the fa- 


„ mily, as aboveſaid.” | 
N. B. There was a power, given to "7 Re and alſo 


a power, N x 105 ma per 


annum. i 


| Salt TJubn, and Charks Dickenfatd, 1. chree ſons of 
| Charke 2 of Mobberley, all died without ine. 


But Charles Duckenfield of Mobberley had a fourth ſon, 


| nn WILLiau, born after the date of the will; who 


claim.) 


became ſeiſed, and took the name and arms of Davie, 
according to the directions of the will; and / ered a recovery, 
and then made his will . which will, the 2 


5 


William Hulton, and Samuel and . Gaius, the 


other remainder- men,) died without ſue male. 


The leſſor of the plaintiff claims as one of the right "TY 
of the teſtator Sir Samuel Daniel; wiz. one moiety of the 
. eſtate under a co-heireſs; all the prior eee being 
dead without iſſue. 


The queſtion was * WRA e le, Sir Wi How Duckenfel 


* Daniel (the fourth ſon of Charles Duckenfield of Mobber- 


* 


Gth. of 


— 


| only 4 


« Jey, eſqz) took, under this will of Sir Hows Daniel.” 


'This caſe me argued on Tueſday the 34. ms; Friday the 
1 y Mr. Blackſieve, on behalf of thc 
leſſor o 22 pans a Mr. CON IO on behalt 
of the defendants. | 


en e contended, tht he took an eſtate e for LIFE 


He . with laying down ſome . ks and prin- 
ciples concerning deviſes of land. They muſt be expounded 
agreeably to the intention of the teſtator, if ſuch intention 
be not repugnant to the rules of law: and the intention 
of the teſtator muſt be 3 from the whole will * 
2 | * 4 wo i 


r 


. 


2 — — £_ 


ere merely NA, | 
3 is not ſufficient ground for difinhering an heir at 8 
If che teſtator's. intention is dubiour, the conſtruction K 


den 3 N K. 
5 en 


fall be in favor of the fer as ha. | 
bre this whale will pot bnpihon there is Ava 


| to ſuppoſe that the teſtator Sir William Daniel meant to give . 
this deviſee any thing beyond an eſtate for life. The re- 


ſtrictive circumſtances attending his particular deviſes, and 
his care to preſerve the eſtate in hi name and family and in 


2 p Na reſcribed rg: GW quite the Nur 


to ſuch a 


It is not ſufficient, to oy, that « Becauſe the teſtator has 
« given an eſtate tail to Samuel, Charles, and Fohri, he muſt 


« have intended the lile for every other ſon of their father to 


« be begotten on the body of is then wife arab.“ For, 
2 is no appearance of any ſuch intention. On the con- 

„ it would be more agreeable to his apparent intention, 
if three ſhould be conſtrued only eſtates for life, to 


render thoſe deviſer conformable to this. He cited Co. Lit. 42. 


Skinner 385, 562. Beveffon v. H. 
dleton V. wꝛain, and g e K 
ner et al. 8. C. 5 


Nor will the ſubſequent Words And for want of fuch 
« iſſue, then to William Hulton,” ſuffice to create an eſtate 
tail, where there was no eſtate before. Vaughan 259. Gard- 


207. Stuaine v. Faul 


ner v. Sheldon. 2 Vernon 5 46. Cool v. W r 8 18. 


Lord Glenorchy v. Beſville. 


Mr. Hurwy, on behalf of che defendants, FO were the 


deviſees of Sir William 8 Daniel,) contended that 


the ſaid Sir William Duckenfield Daniel who was the 4th ſon 


of Charles Duckenfield eſq; gore born after the making of 


Sir William Duniel's will, muſt, upon the tenor of the ſaid 


will, taken all together, and by the manifeſt intention of Sir 


Viliom Daniel the teſtator, have taken an gate tail under it. 


He ſaid, it was plain that an eſtate weil was the leaft eſtate 
that the teſtator intended for him: and this he had barred 
by the recovery. But F he took a fee, then the remainder 


Jo the teſtator's own right heirs” (under which remainder 
ſhe leffor of, the plaintiff claims) never took place, „ 


He agreed to the 3 principles laid down by Mr. B 


as That deviſes are to be expounded, if — 5 1 


n che intention of the 3 that the conſtruction 


2 2 -” 


v. 1 
At ri et al, 


* 


V. an 


3 (The 


hal 


pee F. + 
FORT, et al. 


25 raiſed, muſt be neff, 
imaginary.“ 


. muſt be. colle@ted fra, the, hue will taken together" 
and « 'That the implication ——— a0) 


* 1904 , * 99 2 ; #7 9 „ 
3 5 ; S FS 3 „ 6 Y 2 Fe e . 1 45 * * +7 4:4 


wh 


laid down in the certificate.of this court in the cafe of Robin 


ſon. v. Robinſon, e and affirmed by the judges in the houſe of 


rr Jords, on 14th of February 1758, viz. when ſuch implication 


p. 50.) 


is neceſſary © to EFFECTUATE the oe +: 4a Ye of the | 


« teſtator.” _. dane ct, on 
This gentleman intended to have kis * e e ; 
his name and arms preſerved. He adopts the line of his 


eldeſt ſiſter, who had 3 ſons, with a. probability of more, 
He inſiſts rigidly, upon their taking his name and arms; and 
gives heir-looms, books, pictures and furniture: and he 
meant to give his 3 nephews then in being (Samuel, John, and 
Charles,) no more than Iifeeſtates, with contingent remain - 
ders to their male ifſue ; though by legal conſtruction of his 
words, they took eſtates- tail. But it is very certain, that hs 


did not intend that any remainder- man ſhould ſucceed to 
his eſtate, avhil any male iſſue of any ſon of his ſiſter Duct- 


enfield ſhould remain in being. "The: eſtate therefore of this 
3 nephew ought to be ENLARGED by implication; be- 


cauſe ſuch implication is abſolutely weng to . the 
teſtator. 


manifeſt general intention of the 


The court will therefore — a eee auh. | 


and will ſupply the proper words. 


And as the proviſo directs * That Same 1 Duck nfeld and 
< the other deviſees, and their DESCENDANTS, ſhall, upon 


© their coming into poſſeſſion, procure an act of parliament 


«.to take his name and arms; and as it is clear, that ho 
meant that theſe deſcendants ſhould take his fate, as well as 
his-name and arms; the court needs only to ſply the word 
«© DESCENDANTS,” in this deviſe to — after born ſon and 


ſons; (which by, indeed neceſſarily implied :): and: then, (let 


the words © and for want of 7 Me be a 2 either 


to Charles Duckenfeld eſqʒ or to his every rn ſon and 


| ſons,) it muſt be conſtrued an he tail: oy thoſe words 
would. be ſufficient to create an eſtate tail in a 9; and are 


rather ſtronger than the word ſced” or 60 children. * 


Ir the words © and for want of fuch iſſue, can be referred 


to the want of iſſue of the after-born ſon | himſelf there can 
eee 1 


— 


He ſaid, the true rule of mk was chat which 1 way 


Nene a= =» -...o 


2, 3- 


S — R8VÞwr <->" 


e — 


for, 2 deviſe * Toa man, and for wunt of heirs of his 21 
« remainder- over's” or, © If he die without iflue';” or, 
« For want 6f iſſue" ; will create an eſtate tail, al of 
chere be no direct limitation of the eſtate. — 
« ſuch” ma 7 
and mean ſuch ſort of iſſue as that in default of which, from 


| Samuel, Charles,” and Fobn, the teſtator | had” limited" the 


eee 1 4 
nnn 5 Ty 2 8 


He intended. eta for lie on, e 
that were in being: rf va - Weserg get ew 
a pt inning gags areas att 4 


He. could neither intend, vor would the *r mit, tint 
the aſter · dorn ſons ſhould take ſucre//ive eſtates for life: that 
would be contrary to the reſolution of the caſe of H 
and Huniberftetty' 1 Williams 332. here the lord chateclloy 
declared an attempt ©, To make a Som ON 
> hives,” eren . 


y 


that 1 1 3 Ph + $5 „ 8 Fon 


ſhould take in preference to the i/e male ar ff ation 


ſon 3 and that they and they only ſhould lo benefit-of 
his deviſe.z and even that they ſhould be excluded in favour 
of Srangers, as the other remainder-men were, And it-is 
nary accidental, that the preſent claim is ſet up by a rig 

the teſtator: for Hulton and the two Ge/dfions would 
— the e ng vl ppg Lage e 
to lie. bl. ad FN 


"Fit beats; . the Fin 8 86 Chania 
* Duckenfield eſq; ſhould have taken jointly, or in a 
in caſe there had been more than one; the anſwer, i9-— 
« In fucce Nom“: for they were net in being. If they, had 
been in being, then indeed they would have taken jointly. 
This is the diſtinction laid down in Coht v. Cook, 2 Fern. 
545. And this was the manifeſt . intention of the teſtator. 
And to e r intention, the court will ſupply che 
deficiency of Ee adding the word © Deſcendants“ 
2 « Heirs of the body” of ſuch * ſon; or by apply- 
the words 6 And * want of ſucb iſſue,” to the want of 
iſue of /uch ſon, And this would not be going ſo far as the 
like point was carried in the caſe of Robinſon v. Robinſon be- 


fore- mentioned. There Lancelot Hicks was conſtrued to v. ante. 
take an eſtate in tail male, he and the heirs of his body tak- Vol. 1. 5. 38. 
ing the name of Robinſon ; notwithſtanding the expreſs eſtate," 33 


deviſed to the ſaid ard Hicks © For his bife AND NO 
„onen.“ | 
2 3 Ws = 


Avroxy et ab 


, ' 
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. 4 
* 7 
4 


wal 8 arts. 
© IIA PET near the-yucſent ; and would have been almoſt in point, if it 
Boans ex had received a more folemn determination. Jt came on by 

| 83 petition before Lord Hardwicke, in Trin. 23 G. 2. 1749. 
- A87LEY et.al. Lomax the petitioner's grandfather,” by his will dated 
. December 1720, deviſed lands in truſt t9% (See 3 Prere 
Villiams 176.) then to the uſe of ee C. 

life 3 then to the uſe of the truſtee 
and his heirs during Caleb's life, to preſerve contingent re. 

mainders; then to the uſe of the 7 fon of Caleb s body 

nnd che heirs of the b of ſuch firſt ſon ; and for wart 
— 2 Me, to ® ſecond, third, fourch and fifth ſons of Ca, 
ſucceſſively, and in remainder one after. another ; { with. 

out ſpecifying war ESTATE he gave them; the words of 

inheritance being by miſtake omitted, as they are In the pre- 

ſent caſe ;) and for want of sd iſſue, to the uſe of his four 

daughters and their heirs. Calebs eldeſt ſon (named alſo 

Cala died without iſſue, very young. After which, the 

petitioner was born. Two queſtions were made: iſt, Wbe⸗ 

— the petitioner could take as „je ſon of his father Caleb ; 

he ould not, then whether he might not, however, 

| ky hed * tail by applying the words * se ſue” to the 

iſſue of hit body. It was determined upon the firſt point 

But upon the 2d. queſtion, Lord Hardwicke ſaid, he inclined 

to think that the petitioner might take an eſtate tail; from 

the latitude that muſt be taken i in ſupplying the omiſſion of 

the word ©« the” and in eonſtruing the words ( ſucceſſively 

and for want of ſuch iſſue 3 all Fwhich muſt be ſupplied by 

ſome conſtruction or other: however, as he was clear upon 

the iſt point, he avoided giving any direct opinion upon the 

ſecond. And it appears 4 a bac of a former branch of 

the ſame caſe in Hilary term 1732, (3 Peer? Williams 179) 

that Sir Jans Jekyll, then made of N rolls, held “ That 

e Pn yy Me TR 8 


| - "Whom the 8 this after-born ſon took at Jeaff an gfar 
af and” it may be doubted whether he did even take a fe, 
For the teſtator deviſes © All his manors lands and tene- 
« ments wherein he had any manner of gfate > which 
feems to import that he gives to the reſpective deviſces all the 
' ESTATE that he himſelf had in them ; which was, and which 
he takes notice to be, * 4 FEE-SIMPLE 5 eftate.” 5 


Mr. Blackftone, in rep! Certainly, not a fee-/imple+: for 
'the teſtator Lended A en than that, ok three eldeſt 


nepheus. 
The 


os OE 


5 FES. So os 


„ „ K , a OOO e 2 1 


The words Wikerein FER „ 


mean to aſcertain the locality of the lands deviſed and render y, 


11 136g, 


the delevipatpmoiGlnas the walde Yor e 2 


is contrary. to this conſtruftion,” + , 81. 


Nor can it be an eſtate ail : We be, and 
the intention agree that it is only an eſtate for /fe. And he 
intended no more to his 3 nephews Samuel, Charles, and Fobn ; 
though, in point of their's will be conſtrued i m_ 1 
1 


"Mb Harvey ſuppoſes the condition od 4s be ant! uſe the 
« teſtator's name and arms,“ to extend to the deſcendants of 


all the ſons: of Charles Duckenjield eſq : whereas the teſtator 
expreſsly confines it to ſucb of them as ſhall come into poſſeſ- 


ſion ; “ Their deſcendants, To WHOM the premiſſes ſhall 
come and he in peſſelſtan Their deſcendants are not re- 
quired to take the name and arms, une the eſtate comes ” 


them, Therefore no argument can be drawn from this 
viſo. And in fact, the defendant's teſtator, Sir 


Duckenfield,/ never did take the name and arms ir for 
himſelf and his deſcendants z but only for himſelf, for life; The 


bill was objected to, upon that account: and the act of par- 
liament was at laſt ſertled to extend only 1 ener for life. 


The wards: 66 1 e of b ie” pak ot ſer to | 


iſſue not named in the will; neither is there any colour for 


expounding them of ſuch fort” of iſſue as hat in default of 
which, from Samuel, Charles, and Fohn, the eſtate was li- 
mited over to their afttr-dor brothers : the ſame words muſt 


be conſtrued in the /ame manner, in both places. This 3s 


nw the caſe of an heir at e ; and f therefore is intitled to 


favour, Upon that account. e . 
P + 8 TK 


In the'caſe of Loma v. Ebbs there were 2 queſtions 
before Lord Hardwicke z one of which reſerabled the preſent 


caſe : but that point was not in queſtion before Sir Foſeph e. 
h. (See 3 Peere Williams I's nd Lord — | 


determined the caſe upon the firſt point, which had nothing 
ſimilar to the preſent : whereas a determination upon the 
point ſimilar to the preſent would have been a plain and eaſy 
method of getting rid of the whole difficulty of the caſe, 
if Lord Hardwicke had holden the ſecond ſon of Cale 
Lomax to have taken an eſtate-tail under his ay 
will. 


The caſe of f Humberſon 1 v. Hunmerſton "i not affect our 
Cale: for Sir William Duckenfield Daniel was born — the 


deriſe now iu queſtion took place. ; 
2 4 | Mr. 
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t glg desen mo no anſwer at 8 r 


| cited from Skinner ; vis. Middletoi v. Suimin, p. 339. and 
Tenne ex Beviſton v. ofa „ p. 563. That a deviſe, —— 


66 mitation 2 carries BUT en LIFE,” 


by Als. — ae Hewit 


in esl er 
PR. the — ; and Si Fer rn wy n 
for the defendants. 


For the plaintiff it was obſerved, ht was nd deviſe 
at all to Charles Duckenfield the father; and thoſe to the three 
ſons are all ex to be for life: but the ons Wie 


r itance annexed tatheir eſlate· 


The e choraſore is whether the f aſer-born fo took 
an eſtate for /i ie, or an eſtate-rart. A 

0 . the ee of the dc Pers 
ins; 6 5$$53-:556« And, aN N to 15 e out 
* the will ſelf, SY TOO 1. 55 


in arguing that the Ar Sa won t this to 55 an x ſtate 2 


1 fe only, he cited 1 Ro. Abr. 844. letter M. pl. 1 Moore 52. 
ple 153. 3. Bulfi#+ 127. a caſe put by Mr. Juftice Croke, of a 


deviſe of Black Acre to his eldeſt fon and his heirs ; mdf 
White Acre, to his younger ſon, omitting the words “ And 
< his heirs;” which is very like the preſent, Cm. . 368. 
Sturt v. mos; bred Tre 8 8. Allen v. cee 


As to che wands: « And Fr wart of, ſuch ice Sucl! 


does not mean the ifſue of the unborw on, '1 Peere Williams 
54. Bamficld v. Popham. The word * I ſhall not, in 

the ſame deviſe, have a double conſtruction, both of-deſcrip- 
tion and, limitation. And here is no deviſe to Charles Dur. 
kenfield the father ; DO there; 1 is BF, to oo M 


words ane 


The eaſe of HY v. Baldwin C Paſeh. 1767, Eq: At, 
185.) is not like this; for there, ſomething was given to the 
father; here, nothing is. So in 1 Peere Williams 754. At. 
torney General againſt Sutton ond Payman, ſomething was 
given to the father, upon which an eſtate. tail could be 
A So there was in the caſe of ä v. Robinſon, © 


& hv 


} 


The. caſe. Age v. Heng 3 Por 3 Williams 76. as; 
would have been. ſimilar to this caſe, if Lord, e — 
determined upon it, What eſtate the ſecond ſon focal | Ryans — 


take” : eee e eee eee lv 


No neceſſary. implica upon Rs | 3 781870 volt * 4 
becauſe it relates only. to men. as deſcendants ta wm 
the eſtates ſhould-come, and who-ſhould: be in poſſoſſion. But 2 — ho « | 
ning italia er ele ey: LO ee, 


Oe. i: +4 ** "8: T 4 . 4.2 % Meg x 311 * 4 35 


As to . name and arms—Little regard i is to be . © 
to that cireumſtanee. 2 Saund. 384. Purefoy:ve Rogers, wy 4 * 
There is nothing more common than for a man td take a ne; 
name for life only, The meaning was, that the name-ſhould, 
go along with the eſtate. Therefore nothing is to be col e 9/2366 
ng from this circumilanch, : , 


by Le . 3 Duclinfiald his 
father had had 7 or 8 ſons born after: the will was made, but 
before the death of the teſtator; and the 3 firſt to be then all 

dead. What eſtate were the after-born ones to take ? as te- 

nants in common; or, in ſucceſſion; or how ? _ 


The ſerjeant anſwered This uncertainry makes the deviſe 
to the after born ſons vid. Non conflat how they would take: 
therefore the will falls. If they would take at all, they would 
take jointly for their lan; as tenants in common, . 
| tenants, | | | 


Sir Fletcher 1 contra,—for he 1 ſaid chat 
theſe after born ſons would certainly take ſomething, hy vir- 
tue of this deviſe: and he inſiſted that they took an eſtate 
tail, in ſucceſſion. The teſtator happens only to have omitted 
| 8 words of inheritance after Nene e 


eie 17166! ie Bf! FF 288 
kl „ 


As to the intention—The teſtator | b tides and their 

5 deſcendantg o, be his nme by alt of þ of parliament, and bear 

his arme and every taker has a power to make a ſettlement“: * The teſtator 

but he could never mean that many after- born ſons, taking gives « power to 
jointly or in common, ſhould each of them have power to ,, —— 
—— Ss En + 27 ef 2001, ayear, 
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1 1564. eee | 


= 3 and fee © 


122 e 
Ira p · 132, apply to the reſent enſey:s! 10122. 4 6 10 


rem gc BR: | 


=== Walli; t Leni v. Baldwin M Ladina v. Kime ; — 9 
Ant ex D „ 
ee N eee e ence 
to the moſt expreſs negative words: this was 4 
qu. Caſes . cafe of * Robinſon v. Nobinſos; where the words es And 
Adv: port. * for default of ſuch iſſue were ſo conſtrued. So here, 
3 1 «;/Foriwant of ſuch iſſue“ means all their children. The 
2 v. Cafes deviſt is to Every fon and ſony: of Charles Duckenfield the 
br. p. 185. pl. 4 father, his the then wife; 2 * want el i (00A 1 9 5 then 
ee , 0 William Han, &e, : 


F 7 2 1 7% 8 
HOY * 


1 A ts theeaſes cited ben 1 "Ro, Ar. and e; . 
Ne n the will are there clear, full, and plain; and were 
conſtrued according to nene import 1 J but oy Wen 
1 arc ve 4 
a. 38 to 53. Ne to 3 Bulfr. 127. (the Mas o_ by Mr. aſtice Croke) 

the reporter goes on But otherwiſe it ſhall be, where a 
* man deviſeth Black-Acre to his eldeſt for and his oo 
his part or portion, and White-Acre to his youngeſt 
«© his part (omitting heirs:) yet here he ſhall Ring it in te 
r bh 2 


| Here, the teſtator being derte To every ſon and "1 
« and for want of ſuch iſſue, Such iſſue muſt be applied 
to all their deſcendants: and nothing but taking an er | 

- tail in- ſucceſſion could anſwer-the i intention ol the teſtator. 

"£4 1 

Therefore William took an eſtate tail : and conſequently, 
the recovery” ſuſſered oY tim N "ae" the heir at t x 
is barred.” SARI te HG 4 


* * {34 "_ A 4 3 * J % . . — 1 : 
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Mr. 3 
geriſe to after- born. ſons being wald; but choſe to keep! 
to his firſt point, (That the after- born ſons took only for 


their 6 magna; Hive. 
by - 3%7 * ES Ns 4 . by Ty i 547 Fr „A 


| Theword-«iflue" is in this will” uſed 18 a word of Pur 
2 ee and deſcriptions therefore it e 


| 5 0 | Will, nag ad a word of liotitatian. bind < 
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Upon 


Gee Mr. . conſtruction, the born 
would have a different and a greater eſters) l poke 


, vis, the former tail general; the latter, (the prior: 2 
8 = 
the teſtator. 00 . 
255 urr et al. . 


eee nee ht | 


3 e | 
tf, 


E Load me hes e the call vhryrpoadig 
larly, LA ther the aoll-onn wines wh. Bp! eaſe 
| OO ee eee 
— Chorks Duckenfeld, 


The queſtion is, what eſtate William took under this will. | 


| Nothing is ſo clear, as that the conſtruction muſt be 
xp to the intention of the e collected from the 
will. 


Whatever conftrattion 8 us vl put in William 
Hultor's caſe, if he had been living, muſt be put new : for, 
ſubſequent events can not alter the true conſtruction. There- 

fore all arguments in favour of the heir at law are out of the 
caſe ; becauſe this muſt be conſidered as a hyeſtion ty 
prior aint u e py [4 4 


No-body can doubt of the intention of the teftator. e 
too ſtrong, to * that he meant sz to "OF after- born 
. ſons. 


The EE 3 them eee bas 
'tis impoſſible that that could be his intention: for, this teſta- 
tor had manifeſtly a pride in his family. He deviſes ſeveral 
things ſpecifically, to be © kept for he family” ; and deſires 
leaſes to be renewed for the benefit of the family e are 
to have power to make leaſes and pak air W . 
nn or ſeven jointures, all at n 


I muſt therefor be ae, that hey are to take in ſuc- 

| ſo, the other circumſtances muſt be taken in, to 
ſhew what eſtate he meant to give them. And there can be 
no doubt, but that he meant them an eſtate in zail male. 


Thoug h the will is <oritten with the teſtator's own hand, 
ke probably copied it from a draught ; and he ſeems, * 
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Ae eval. give it to the — — in tail . as he had: done to 
re enn ſons. 
2 1 042 £5 & 2 
ot! Lnever bed be leaſt ane ei ee e the 
ſame eſtate to theſe after-born ſons, by alto. as he had 
given to the PO = 
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„Mr. uſtice WI ur 4175 declared. that be Had not 


8 o 
4 n N Fes 967 7 1 


hb leaſt doubt. He conf:@tyted; that the. cauſe of the vati« 
ation between the deviſes to the born and unborn ſons of 
Charles Duckenfield was, that the drawer of the will conceived | 
he could net give to an after-born ſon for his life, and graft a 
limitation upon it it to another perſon not in Wm! for life. | 
icke abe Bed edel the latter to be for life, he 
would have ſaid ſo: ou he let it to che den eee 
But — che nk are, is it poſſible to ie e c 
he intended to diſinherit his o. nah he uu, for the ſake of x 
ſtrangers; after he had /adgpred theſe nephews; as his own c 
ſons, for the ſupport of his family! all he proviſions. tend to p 
prove the contrary, moſt clearly. He certainly meant them is 
to take ſucceſſively, and not jointly. He could never mean, « 
that they ſhould All live in the WO e or 0 8 
ſeveral concurrent jointures,.. | * 
« For want of ſuch iſſue” means © For want of heirs mob q 
 * of the body" and-this ts thi ers" contituDiion,”” Ws . 
This caſe muſt be conſidered as it PEI ooo was: bes 
tween the aſter· born ſon, and the ff dea den ſo that 4 
the plaintiff s being heir at law, and all arguments in His fas ki 
vour en abe aochunt, are out of the caſe. | 4 | 3 DN. wo « ju 


| Mr, Juſtice Yarns likewiſe declared, he had no 
Gude He took notice, that this ſecond argument, was he 
lowed on account of the value of the eſtate in queſtion; 
of any doubt that the court entertained about their — Hoa 


It can not be ſuppoſed, that the teſtator meant a 4% benefac- | 


tion to. theſe unborn nephews, than to the three deviſees, his 
$ | nephews. 


593 


hw whowere EY The cuſs and circumſtances r 
unn . 
"454 | | ' ke erm | 
Per Core moſt clearly and unanimouſly, . — * 
FRE? . TRAP 20 3 . == 
| Jopounxr forthe — 
Silk f Dn. Ee. Wl tain 7 
Nov. 17 


95 Fletcher Norton, Attorney General, 1 an at- Attorney at law 


| tachment againſt the commi ners of the court of con- has no privilege 
ſrience in London, for proceeding in this cauſe, and ifluing-an — 


execution againſt Rennett pay 5 ar, ſerved Lond 
them with A writ of privilege. | 


The quiſificn AG ha ae ra in 
London, (the ald city court, not under the new acts) can pro- 
ceed in a complaint brought before them againſt an attorney, 
who has ſerved them with a writ of privilege. 4 


Tas Count refuſed the motion. For, this court of 
conſcience has a mixed juriſdiction, as well equitable as le- 
gal: they proceed /erundum equum et bonum; (which the re- 
corder atteſted.) And (as Lord Mansfield obſerved) the very 
principle upon which theſe courts of conſcience are founded, 
is, * That it is not worth while for the plaintiff to be at the 


« expence of bringing his action rent pr and fuck 
GY wing ſum.” 
Therefore THE Cover held, thas the an of privilege | 


did not lie: and conſequently, the commiſſioners had a-power 
to proceed upon the complaint brought before . nota. 


vithſtanding their being ſerved with one. 


Lond MansFIELD obſerved alſo, hat Ai FR preſent 
caſe, there was the leſs reaſon to make a precedent of this 
kind; as it appears upon Rennett the 7 own affidayit, 
* That he we able to pay the money.” dad | 


P, er Cur. 8 8 
Take nothing by the Morton, 
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Hawes, Eau, 5 Saunders, | 


"HE queſtion was, « Whether an — hall py fe 
* upon a judgment at NON Ros J.. | 


$2.4 


It came before the court in ſuch a form as may occaſion 
ſome puzzle, if not particularly attended to, reſpect of the 
places of plaintiff and defendant being reverſed : for, as I 
take it, the executrix was plaintiff in the firſt action, and de- 


fendant in the ſecond; the ſtate "NG r N os far as 
Denne . 


4 


The executrix brought che eviglal Bien EY was non 


pred for/want of declaring within time. The attorney for 


the original defendant came to the maſter, to ſign the judg- 
ment of non pres. as in a c= ordinary caſe; although the 
intiff had brought the action with an ac etiam as executrix: 


and the clerk of the judgments, as a-matter of courſe, with 
out being apprized of the plaintiff's being ar an executrix or . 


nn ee, 5 againſt her. fe 


Upon this be judgment of phony with coors, the e 
defendant brou e ht an action againſt the original cor] ; 
and ſo became Wy porn fob econ. EE 


Mr. Ame, on behalf of the executrix, moved. 
for a rule to be made upon the plaintiff in this ſecond action, 
for him to ſhew cauſe, Why further proceedings i in this 


* ſecond action ſhould not be ſtayed, with coſts:” and in the 


mean time, further proceedings thercin were ſtayed. 
On Wedneſday the 11th of Fuly laſt, Mr. Dunning, * 


half of Saunders, the defendant fn the firſt action, but now 


become plaintiff in the ſecond; fhewed eauſe ; and inſiſted 
* nm ge outs. 


This is entird y the executor's own fault : and an executor 
is only intitled this pig, = Cave where the fault is 


not his um. 


For this reaſon, he ſhall pay coſts for not going on w tra | 
according to his notice og 


He cited Mr. Coote's Book of PraQtice in C. B. and Barnes 


notes in C. B. part 2. P · 107. Ogle, EXECUtOT, v. * 


8 wilful default, ieee 1764. 
. not going on to trial ʒ though he ſues a5 exccutor,” 8 — — 


So, in the caſe of Eaver v. Macato, 1 Salk. 314. Ifwas 2 
holden, „That an executor ſhall pay coſts for not gbing on 848 8. E. 


« to trial e though he ſhall not-pay cital hy Bate 
« coſts of a menus” : % | 


fis a ak Ho 6 at: 
his action: e ee e OeI3" Bins + Loo the gots 
yr 


Mr. dure, contre, e ds kad it anderſtood, 0 That | 
« not going on to trial according to his notice,” was the ſingle 
| inſtance in which an executor ſhould pay coſts : and he cited 


Baynham v. Matthews, 2 Strange 871. where an adminiſtra- . 
tor "had leave to diſcontinue without coſts. t Yet ſee Mr. 
| 0 Sayer's 


ber of Cofte, $7. who cites a ſubſequent 2 2 ec That an executor who "A leave to diſcontinue, 
muſt pay coſts 3 the diſcontinuance being alwais made neceſſary by ſome defaule of his own, 
Rep. Br. i in C. B. 79. Haydon v. Norton, Mich. 6 G. 2. 
* ante, p. 1451. Harris, executor, . Jones, M. 1764. B. R. where, the giving an executor 
leave to diſcontiuue was holden diſcretionary 3 ; and was refuſed, unleſs he worn conſent to pay 


v. poſt pa 1927. M. 7 G. 3. Bennet (Adminiftrator) v. Coker, | 


Mir. Juſtice YaTEs obſerved, that the caſe of a non "Oy 
and that of a diſcontinuance differ. The former ariſes from 
 the,executor's own delay: and therefore he thought, and ſo 
alſo did LorD MANSFIELD, « That it was ſimilar to the caſe 
of his not going on to 5 EY 1 ks agen.” 


The Roa was ners, 


On u 17th November. | 


Mr. Stowe, on behalf eee eee 4 Fw 
no neceſſity to ſign a judgment of non- prot. becauſe (there 
being no declaration) the defendant might haye got himſelf 
diſcharged for want of proſecution within two Wore "5 


Ws 3 

Lord Mad oThe privilege of hal is too great. 
already. They ought to be properly informed, before they . 
bring actions. The diſtinction made between a. diſconti- 
nuance and a non prog is a very good one: it is very reaſon- 
able that the —— . pay eoſts in the 2 caſe. 


RotE DISCHARGED.: 


So that the determination of the court was, That an ex- 
c ecutor ſuall pay colts of a nen- 8.“ But . 


ho 229. \Haywarth'v. A 

Note- -The two late protonotaries of B. Sir Lad 

iy N Gale, and Mr. Borret, held and acted \ WORE yoo the . 
.  » preſent queſtion ;; (i. e. upon a aon proc.) ty | 


; Tnis Court now put it upon the 158 bf the laches i in 
r this ee — nite want oh ont i in 


So an executor ſhall pay coſts, be dv nt wh 
= e den notice. of trial. 5 e 
853 | 
: Monday, 19 See the forme 33 f this Caſe, 
"Neve er — perry, 95 in pages 1335 and 


Mg . T H E- 8 having anſwered over; 1 * cauſe 
* ſtatute — having been now tried, and a verdict found for the 
os the” plintf, but ubje tothe opinion ofthe can. We 
hom the bribe . 
whe gloen, nor Sir Fletcher Norton, Solicitor General, had, upon Thurſday 
« © PT”, the 10th of November 1763, moved, on behalf f the defen- 


ties were can- 


didates; nor the dant, That the verdict might be entered up for the defen- 


kool right of cc dant: reſerving (by conſent: of the plaintiff's counſel) 
; the liberty of making a future motion, either _ a new a 


or in arreſt of judgment. 


At preſent, he.infiſted upon three aden Gi the 


verdict for the plaintiff : viz. 


- iſt, That the plaintiff had given no evilence to ew 
« That the perſons bribed or attempted to be bribed were 
% VOTERS, (i. e. had a right to vote, ) at the time 25 the of- 
* Err er committed. 


: 


2d. That i it did not appear by any evidence given cc That 
&« Lord Egmont (who was charged to be a candidate, and for 
* vhom theſe perſons e to Ie, their daes was then de- 


+9  clared a candidate.” 


a That the A was for Wanne or attempting to bribe i 


them to vote for Mr. Lockyer and the Earl of Egmont, BY 


- NAMB: | whereas the evidence went no > farther than to "Ba 


—— wa a r urr. V. . 


weben Term 5 Geo. 2. K R. 1 167 


a That "the bribe was given or . offered, to Sy wah "them _ Ber, 


4 vote for Mr."Lovkyer and hir friend,” (generally, and with- | 
We either Lord Zgmont or any other friend in parti- | E * v. 


cular.) | $ that there is » varlance between the cherge in in the Fir. 


Samen andthe evidence, brought in P * it: and the 3. 
A ap ayes Pepe je 1 8 | 
* > ates, 1 . RU ee 


a je Menday, the #8th of Moy 1764. 


"Tux Coonr en and the counſel : , that this 
was a hard action, as the defendant had already been puniſh- f 
ed, in ſom degree, upon the information: and therefore the * V- antes 
motion then went off, to ſec if the matter could not be com- 5 "ES 

promiſed to which, the 8 both ſides RP e : 
yell inclined. | 


However, the parties could not agree upon any. compro- | 
miſe ; the defendant being unable or unwilling to pay more 
than 50, Wa the 1 was not content to accept. 


Whereupon. - 

Cauſe wasnow ſhewn by Mr. Serjeant 3 Mr. een 55 
Burland, Mr. unt, and Mr. . They _ an⸗ 
ſered the obje ions , | A 


iſt. The plaintiff was 1 not obliged wane * That theſe + 12 3 


«© perſons had a right to vote: it was enough, © That they Tarn bf 


did vote.” Their right to vote was not traverſable. Their cauſes in C. B 


being allowed to vote, was evidence proper to be left to a 
jury, of their right to vote. The defendant has admitted, 

that they mag a right to vote : his agreement was made with 

- them, upon the foot and admiſſion of their having ſuch a 
right ; = = have actually exerciſed it, by voting. The 
ſſalſlance is proved: the circumflances are immaterial. 1 Salk, 
284 Callaway v v. en, 2 Air. tit. T p. * 767 
708, | 


2d. It is not at all material, « e the 3 = | 

« clared at that time: it is an immaterial allegation, not ne 
ceſſary to be proved: utile per inutile non vitiatur. It is not 
ſubſtance 3 but only a circumflance not neceſſary to be provedz 
as in Batſon et al. v. Sayer. 1 Stra. 728. And this is a 
charge, not for a private, but for a public offence : and it is 
juſt the ſame offence with regard to the public, whether Lord 
LINE Por declared a dee ges or 2 One of the 
two, (Mr. Lockyer,) was certainly then declare. 2 

and this was 3 a bribe, * To vote for of td 
candidates. This alone was criminal, within - ha "ug 


Vol. III. a” + 39 The 


2 f 


4 


8888 
| 3764. - 


N v. 
Pirr. 


* whom the corrupted 
he was properly thus deſcribed ; . | 


Michaclnas Term 5 Ly 3: Ar 


1 2% Th bee wn proved oh, Ton fr Mere 
reſt was immaterial, and therefore unneceſſary to 
proved. It had been ſufficient, if the charge bad only | Ka 
That the bribe was to induce the-perſon/bribed or attempt. 
« ed to be bribed to vote for Mr. alan; for, the 


. corrupting to vote for either, 1s a crime which the act ot 


liament intended to puniſn. Beſides, it appeared in evidence, 
. — 
e e 


witneſſes having named him wy" name. 


Sir Fletcher Norton (now Attorney 2 and. dr. Dua 
ning, premiſing, that this was a ſort of criminal conviction, 


and — gy N ee 
the en. 


rſt, 74 laintiff alledges i 
rd Egmont had declared themſelves candidates 


cc "And whilf they were candidates, the' defendant Pitt bribed 


« White, who had a RIGHT 70 vote, &c, to give his vote for 
« them.” As the plaintiff has averred, That the defen- 
« dant bribed this man, % had & right to vote, it was in- 
cumbent upon him to prove, © That the man had ſuch right, 
« at the time of his being bribed,” he had no right, nor 
claimed any, it was no offence within the act. They have not 


charged any thing about his claiming a right, nor put the of- 


' having ſuch a right, b 


fence upon that foot: they have tied themſelves up to his 
alledging“ That he Bad a right c.“ 

And this never was referred to the deciſion of the jury: their 
8 was giyen upon our mutual conſent 60 Jo refer the 


e points of law to the court,” Whatever offence they might 
have ivy! 2 the defendant with, he certainly is not proved | 


uilty of the offence as it is charged. The evidence was con- 
2 rary to the allegation. They ought to have proved 6e That 


s at the time of being bribed, he had a right to vote. Where 


as, the evidence was, That at that time he had zo right to 
« vote; but was to 4 one in future, by 40 days reſi- 
« «ence. The poll was indeed produced, to thew * _ 
ec he had voted,” But his ſubſequent voting don't pre 


that he had aright 1 to. vote, at the's time Der che bribe Was 


ws * 


given. | | > 


„ ry | 6. 


840 They alſo oughe: to. ; hang a « That Lord Zens 


«, had declared himſelf a candidate at the time when the bribe 

te was given or offered. For, they have alledged in their de- 

claration, that it was done es Oe een 
„ can- 

Wk Ls 1 a 


FTT rsg rr n „ 


in bis 8 40 That Mr. 


* 
- 


Ny & 


it w. 


? 


. ren gd . % 


candidates. They 61 ht to have, proved dh iidr 
{00 have ſet it forth. . haye | 92 1 it to 1475 1564, *. 
the ſane olfence as they have and K fo much — ”. 


carey ARE that 3 might 9 ff. | 
top 


tones ng 
brought gal hi r . e e i Lord PEA 
" = by a 2 is the . r and 5, 
this could not be . to an aQtign for bribing dc, at 
avi when he was not a gan It is a ma 
/ubfantiol part of the charge: and the defendant might — 4 
fe that he did it 9 they were candidates. In fact, 
— Egmont was ſo far Rü * 6 e at that 0 7 8 


pat by wan wot then ghought, of, - 1 iy 


d. The ylpintiff in his erlernten, „ That the 
10 babe was to induce . te to yote fox Mr. Lockyer and Lord 
Egmont. It was incumbent upon him to prove this, ay 
hid. But this he neither did do, nor could do: for, in tru 

it was uncertgin at that time, who. Mr. Lockyer!s kriend o 
be; and Lord Egmont was not ſo much as thought on. I; 
was impoſſible, therefozg, that the term © Mr, Lockyer's 
« friend,” could mean or be applied e 
much leſs, to Lord * 


Lord MaxgrizLp—The felons 273 eonyicted upon 
an INFORMATION granted by the Forts F this ſame offence ; * 
and when the coyrt gave ſentence upon it, they conſidered him 
as remaining flill lighle to the forfeitures and diſabilities direct- 
ed by the act of Parliament, and to the civil action which 
might be brought upon that az as the time hmited for . antes 
commencing proſecutions upon jt Was not then expired, The? 134% 
court will never interpoſe again, by way gf 1NFORMATION, 
whilf the matter remains open to the civil action. However, 
in this man's caſe, it did ſo happen ; ; and the hazdſhip of his 
deing doubly puniſhed f for the fame offer nce had fome weight 
à t the aſſizes, in not legving che matter to 22 The ſame 
inclination has operated with us here ; and we wiſhed a com- 
22 This wiſh is now deſperate : I am| ſorry for it. 
lince it is o, the law muſt have it's rf we muſt not 
pake 2 precedent ky oppoſition to the ſtatute, 


I have no doubt, as to any of the three biedtions that have 
been made. In penal actions, the material fac muſt be charged: 
abd-.a fact muſt be proved in ſuch a manner, that all. thok 
conſequences. will follow the verdict, which angle to attend it. 
But aggravations, and all cirgumſtances that do not vary the of- 


ae, nag of he e 03 bp ſhe ee of proring them, 
| * 6 | Aman 


RED 
2 


| {> Bi vo 
Pity. - | 


x. Object. | 
24. Odjec. 


— Term . Geo) 3. b. K 


Aman who 5 given money to another for his vote, <5 


nat be admitted to ſay, * That fuch other perſon had no right 
«te vote.“ However, it appears that this perſon bad a right 
th vote unleſs he ſhould, oſe it by non-refidelee*: and be 
N Wen the poll, to have Our, voted... RT Oe. 


.« Candulate,” is a vague teren: eee 


5 law, to it. But Mr. Lockyer was certainly à candidate: and 

this was a bribe to induce I bite to vote for Bim, at leaſt, 
Surely, 7 7 a vote for a man, is enough to make him a can- 
didate. 


was clearly a candidate himſelf: and the. 
bribe was, “ lo vote for him and bis friend.“ 


1 


The bribitg to vote for one or both or he of an 
ſons, is criminal within the act: and, if proved, is ſufficient. 


1 And here it is 3 That W ire his vote 


* for Mr. Lockyer.” 3 
| Therefore upon the whole, the verdif ought to d. 


Mr. Juſtice Wil Mor (who Wel ie cauſe) dined, he 
nad wiſhed for an accommodation; becauſe the man would 
be twice puniſhed for the ſame offenee j though that upon the 
criminal information was inflicted with lenity, on account of 


the man's remaining ſtill liable to a civil 8 "Bi 


As to the objections, he faid he Had not nor r had had any 
doubt, in the leaſt degree. 


The giving V bite che bribe 4 bis * . his — 


2 rigbt to vote: and it was proved by wy you” . he did 
40 vote. BY. 


e 


Lo 


2. 


- "idiots e 3 the 3 and ſulfone 
tial charge, and the evidence. The material and ſubſtantia} 


charge is bribing this man To vote for Mr. Lockyer, and 


e Another, at the election.“ The material offence is bribing 


to give a vote for Mr. Lockyer then a candidate: and I think 
it is pointed out ſo certainly, that it night be pleaded in bat ta 
any other action en for che offekos' a man at this 


election. * tb 7 Fit 


MF. Juſtice Yarrs expreſſed, the like ſointments with 
Lond MaxsFitLÞD and Mr. Juſtice Wil Mor. He thought 
it a reflection upon the plaintiffs humanity, 00 proceed with 
rigcur for a ſecond puniſhment for the ſais But 


be Lad no 8 a3 ro dle force of the be objeXtions. . 


WAS. 2 8 * 


of ght 


f . oy 


8 A BUS > 


- 
* 
0˙ uA 


1228 Term 5 Geo. 35 5 R. 1 567 
A ht to vote is admitted, b r briving him to give his vote. 2764; 
7 proved by the — That the man d . | . b 
which is a preſumption of his havin 5 to v | Conn „ 
is totally immaterial, «© Whether he right ts va, Pity. _ 
« ot; 1 becauſe the act of parliament ate C . ny 70 nt 
2 G. % 


8 perſon who hath or claimeth to have, or hereafter that have w $ 5 
tc claim to have. any right to vote Sr, ſhall take &c; or if 75 
« any perſon He, ſhall, by Ee, corrupt or procure any perfon 
. or perſons to give his or their vote or votes c and this e 
man certainly claimed a right to your, and did vote. WW 


* Such a traverſe as has been manta," « That uw As. 2d. Object. 
« dant did not give « of offer the bribe whilf theſe perſons 45 
« were candidates,” would have been bad; e it would | | ? 

not apply to t E material offence.” 


u certum of quod certum reddi pote oft "the Earl of 3 3d. Odje c. 5 | 
was known, at the time of the election, to be the other can- 1 
Song. The offence deſcribed by the ſtatute is Corrupt- 
- ing or procuring any perſon or perſons to give his or their 
* yate or votes in any electian of any member or members to ſerve 
4 in parſiament: f and the crime and the penalty are the 4 v. 5 6 
ſame, whether the bribe be given © To vote for one,” or © To _ 7- taken | 
vote for both.” This is not ſo tied down by the particular 
deſcription, that a recovery in this action epuld not be pleaded 
in bar to another action for bribing at this election. For, it 
might be ſo > pleaded i in bar : and the fat might be Po 3 PE 
to * the . by proper auer ment. | 95 ; 


"Por Cur. unanimouſly, * | 


i" 


Tus RuLs was DISCHARGED 4 


And the vaxorer ordered to STAND. 


But | was 3 (as is ab one to have 

been agreed } for the defendant's count to moye either for a 

rew trial, or in arreſt of this judgment. 17 ql — 0 ; 
a afterwards moved for a new rial. || : 


v. poſt, pa. 1682. | ; 


A 23J i Oultore 


e 
3 aintiff s procee »M vit. e 
g tor be 7 5 8 1 the te EET owed the plan c nine ſhillings 5, 3 and 
cove of ae ried Morbin v. Robinſon, * 2 28 G, 2. B:R: 
: pf der eg. where 0 N wary ſtayed, cau the Ks of ac- 
=_ E 33 er kale 2 trifling, ng only for 208 Re was a 
to be infra dignitatem curies | DS 


ber Curcand Maſter Owen—Th ira ID the 
* face of the declaration. Then men bee 


1 e 7 
%  rg3 


; ph 3 the defendant alledge x4 Opry, the court cannot 
try the quantum, tin n 18, where 
| | it 8 885 . 2 the Ei e a 


orion DENzED. 


YE B. Fader © 88 Gat. that Lord Hardwitl 
had; at fixſt, made ſome rules of ck. 
kind; but n would not male 


- : ; Ir" b « N 10 SN 7 
Fort, . 5 Me net OF 01. viel. 


Aae! ion fot 1118 8 was an action by. a ſhip-wright for work and 4 
a 8 | T: bour done and materials provided, in repairing the de- 
labour done, and fendant's. ſhip. And the queſtion 1 ec ee the plain- 


erer — 5% te tiff was intitled to recovery under the * Circums 
_ Ing ſhip, though ©5 ſtances.” ” | \ 2 


burnt in dock 
OS: The ſhi e Was obli to put bark; in or- 
IT | der to be ae in Het; and was ge apr out of the 
Aock on 2 Sanday: in the i interim, viz. on the day before; 
and when e 3 hours work was wanting to c me the 
tepair, a zened. at an adjacent brew-hou e, and was 
Communicated tõ the dock; il and the ſhip was burnt. 85 


N. B. It was the ſhip-wrigkt's own dock ? and the ownet 
of the OR WO to pay him 5h for the Ack 
ts | 


This caſe was al on nale Fi r3th of this fon 
by Mr. Murphy, for the plaintiff; and Mr, W for tlie 
defendant. 


For 


ebenes Term 24 Geo. 3. B. BR. 
For the « plaintif, it was infiſted that he was not nfs 


this event which happened without his 1 
ft; uns there had been foie ical u 0 


Indeed, a epi is bound's pride he Tanda as gue 
a houſe, in caſe of it's being burnt, if he covenants to deliver 
up the houſe to him again, in as good repair as it was then: 
upon. ſuch a ſpecial undertaking, an action would lie: but not - 


atherwvi iſe. Jottor and Student, dialogue 2. Chap. 4. 


eglect or de- 


nike ben r 2 yd commen cars they as 
bound to anſwer for it ng 22 but acts of 
Ge ald of the enlotiley e . Ed. Raym. gog. 


Coggs v. Bernard. 1 Stran 1205 Mt Stepheri. And 


| 150 
26 


« ere v. 


 ATHRAWES. . 


3 is 8 from (capes in thoſe caſes: 1 Ro. Abr. 


808. bl. 5,6. And in like manner, where it is the act of 
God, the perſon who has the 5 another man's 8 
ferty, is excuſed, | 


The plaintiff here was a general "TY only : 19 not 
chargeable. 1 Toft, 8g. He was only obliged to BY it as 
he would keep his n. 


The caſe of Crs! Bein » 14. Ro. gg over- 
rules SowWheyte's gaſe in 4, M. "Pet 


Even a pawn remains ee a a WY owner. 
2 Str. 1187, Sir Fobn Hartopp v. Hoare : the plaintiff was 
confidered as a mere bailee, for ale mod only. | 


— inſurances made by m 
docks. "The men were on board of = me yuan, of that 
makes no difference.) | | 


| The plaintif We was not ain or this loſs of 
the ſhip. And if the platntiff be not liable the loſs of 


„ it is ulla to inſert 


the ſhip, he is intitled to be paid for 575 work and materialt. 


The materials muſt. be conſidered as having been delivered. 


The merchant always p pays 5 . — hire © of. a. dock: and 


ſo he agreed to do in this caſe, tam materials were 
delivered on board his ſhip in 0 dock. 


When tithes are ſet out, they are thereby veſted i in bas 


ns hr and he may maintain han for wo 8. done to 


The Aden might have ſold this „ ſhip, white f it was 5 


the dock; and thee materials would have been part of it: 
| Aa 4 The 


* ＋ * * 
a Iz.” ” is 


is nw Te FO SER 
1564. F a delivery.of them. "The 


I 8 adjunct muſt go with the ſubject... Dr. Convell, in 
5 Mx Ton x v. of the 1 e OO kl flow pros. 75 8 ivof | this opi Pg 


27 unn alen. | > 
Mr. het, ee. PEE efendant. p 
"ES W is, 4 Whether che e is wütled to bs 


cc paid by the defendant for that work and labour from which 


E the defendant neither did nor could TEA ny advantage,” 


EE, "The ent, was obliged t to redeliver the bg fake; "bay. 


{ OY ing an dertaken to repair ä 95 


we defendant has has g hg 
or materials; neither a: the PURE? 8 N con. 
ö pletely performed, | 


Carriers and 3 can not be intitled to be paid 1 car- 
rying things that periſh before they are delivered : nor jewel. 


4 


lers, for ſetting a a, that is deſtroyed before it is PH 8 


a taylor; where the cloth is deſtroyed before the ſult is 00. 


| . 80, of any - unfiniſhed N ae WE. 
—_:.-- 7- As there is no expreſs agredmetit to e "_ aft th 
þ FF Will not i any, e ih 2 58 


, Mt in reply · e not having 


I» eee - tha the beriefit of the repair—There i is noreaſon why the ſhip. · 


wright ſhould. not be paid for his work and Jabour and materi- 
alt. Digeſt, title de negotiia.g ef 
8 I | YE e 
Nothing can be due to 3 carrier. 1 nil the delivery 
* the goods at the deſtined place. But theſe materials were 
delivered ; and the work and labour achually done, 


Su; ale horſe ſent to a farrier's to be cured, is — in 
the ſtable before the cure is completel effected! — not 


the farrier be paid for what he has alreac done 5 


A pawp-broker, if the pawn is denne by the 12 of God, 


ſhall recover the money lent. 


Lord MaxsrizL p This is a bh caſe fot to 
defendant (though compaſſionate:) I doubt it is v difficult 
for him to maiptain his point. Beſides, it is fad «That 
# he paid 5 1. for the uf of the dock,” 5 


Nr. 


m ah we . 


* 1 have 


* — - hoped 1 


a bh 2 FEY, 3 


"Me. Iusric Wu nor- 
3 curing, being e 


Mx. "+ gag Zug | 
for the defendant— | 


1 6. 
** a 43 4 * 
ag RO 5 b 4 P 


DES OPER OY Ut yt 
um, if he thought he could maintain his caſe z ER nel EY, 


ro think it would be a very difficult 1 


Mr. ArTorxxey GentrAL appeared to entertain very Keds 
hope of ſuccels : ane e 
b ſider of 1 Its, But 1 15 24 4 


q 


ex todo 3 


Mr. Ricbiban low a cc Tha 6 e. might be 5 


« delivered to the plaintiff” — 


wee rot nat ene; it. os 
"Aff Ros wilt With ney, e e 5 


* 
E 
83 +; * 


| Swann verſu Broome. . Bb 
Tuns came before the court, upon a writ of error from 
ſuffered there. 


r 


tad 


the return of the writ of ſummons was on Sunday the 


« 13th of May 1750: on which ſaid 13th. day of May, Ed- = the reco - 
te ward Swann the younger, tenant in tail male, and vouchee very is bad. 


« bo common 9 ns DIED br read, ch male of his 
7. ons 4 
$A 5 4 


On 34. "oY pany the caſe was argued, 'by Mr. FOI 


Hewitt for the plaintiff, and Mr. Walker for the defendant; 


and on the gth. of November 1764, by Mr. Blatkftone for the 
| FRO. and Mr, Serjeant Glynn for the defendant. SE 


| : Tas Covunr, from the beginning, lewd 2 ſtrong 
inclination to n the recovery, if N 


The queſtions were ru. 


iſ. 


— e 5 171 5 ; | 


| eee * 


maaue ple be deliver oth nun. 


4.0 Black. Rer. 
496. 525. S. C.) 


23 Nov. 1764. 
the court of Common Pleas, pou a common mera If return of 


* 
, mons in come 


\ By conſe, ths error align waa wr „ Ther the day Lee 


— 


TEES te the the eſſoin. day of the rern e 


| rem : Geol 4. B. R. 


1ſt, « Whether the” judgment could relate to the ef 
E r ie rms 3 e . 2 1 


bs * "a 


20. . Whether, by hw; a0 f 1 


ma ot 


ks he! groan «v the day of the veturyy 8 4% 


Tut ARGUMENTS nt de bar were of gn 
every authority relative to judicial proceedings. 
day, ranſacked on both des but it was be r e now, 
Anme MS OW EN 


73195 * bh A „„ 


Lord Madre eee reſglutisn of the 
court, . That the recovery was bad ; becauſe no judgment 


 «..could be ſuppoſed to he given before the de: the te 

4 2 That this jud could not "relate to the 
Ft day of the term ; z becauſe it could not be pea before 
< the 5 of the writ of ſummons, which appear 8 by the 


« record to be in the term. That it could LEE only to the 


e aun-day 0 the 5. 0 2 which Fas.1 na Sunday ; 


"np + 6% 74 


3 


"24; Labels allo gave ; the reaſgu u upon LN this 
Es was grounded: en wege fomewhat to the — ; 
bl ing elect. 001 . ln TY 2 


Hs This f is 2 writ of ene upon. judgment in the cove of 

| Common, Plas ii a common recovery. The. fact, as it ap- 
pears upon the record is, * That the writ. of ſummons was 
e returnable at a return-day within the term: and the te. 

« mant in tail died por, . ay of that return; which 
L effvin-day, E Wnase 
f to be. ſlated. 
| Fr ph DVI 


{1 


| Though . common. recoveries are now conf 
mon aſſurances, yet they muſt be conducted and — 2 
according to certain ceremonies and ſolemnities which bear 
analogy to the proceedings in real actions: and the want of 
fluch neceflary ceremonies and folemnities invalidates. 2 com- 
re as much aun 
dates a will of lands. 


A judgment relates to the imiba.of 8 
has appears upon the record to the contrarys ſhe wing 
at the judgment can not have that relation 


If the tenant | in tail was alive when the judgment was given 
or may be ſuppoſed to have been given, ſuch 8 5 


ford: wk SY it is s » bd ju 
iy death of | the tenant in tail, 

Where it appeat the Hier it hr, OT Io 
lation could hot be to 2 of the term, but to / 1 | 
quent day, the Saeed of fuch relation moſt ceaſe; 
cauſe it th not poſhbly be ſuppoſed or 7. 5 8 & That it Eo 

_ given upon that day,“ when it appears dee le face of the | 

 fecord impoſſible that it could be „ ai, 


wren n fuck ante ger upon the fas ofthe 3 
record; the judgment chen relates o. /o fur back, as it may, pint 
ae wind rds Fecord, de inte er fuppoled dn 1 


Js thadfibilirend Is Wh Fa coi 
welding the judgment would, by felation, have been 4 
good one; bercauſe it Night then have been intended or ſup- | 
25 W e l c27TNG ; 
rela ”” ; - | ' 


; " Hut the e e eee 3 
Hay : and from thence the objection ariſes; ee N q 
on the part of the r ce Wel | 
* * nat. be giver ien ee, 


I is clear, that 5f the. court could nit fic on | i det iT 
would be impoſſible for this judgment to have been given bes 
3 . Wet a wa 

Bunday., 

Ihe ſin le auction esche! is, e ee can 

be ſit an A Sunday, and give a valid | 


«+ No expreſs direct authority bas been 1 in pro f of the 
Affirmative ſide of this queſtion. Thoſe authorities that have 
been. urged in ſupport of it, have been only argumentative, 
from whence Tuch. a Or: ght, as it is ſaid, be 
dr awe, ,. ; / ore 
| 


Bort ory of the lay und 4 to courts of "yl 
1 tice ſitti . ly an end _ queſtion. | 


ANCIENTLY) the courts of juſtice Aid fit on Sundayr. 


The ind of this, and the regons of ity m_—_—— 
Wee of the Terms. | 


It appears by what he ſays, that the act Chriſtians prac- 
tiſed xy In his * chapter of law. days among the firſt Chriſ- e. 3p. 75. | 


tians, vlng. all times alike, he ſays, “ The Chriſtians, at firſt, 


85 


cc uſed 


Michaelmas Term 1 Ges 3 * 9 


wa . * 
3 
15 


1764. ; of diy hehe” hearing of N not ſparing (as + 


. ſeemeth) e Sunday itſelf.” They had two reaſons for it. 
zar v. pe was, -in cher, to the Heathens 3 who were ſuper- 
Dee. ſtitious about 

12 ſome to be ominous and unlucky, and others to be lucky: 

and therefore the Chriſtians laid aſide all 3 of days. 


A ſecond reaſon they alſo had: which was, Nes 1 vs 7 


own courts always open, to prevent Wen 


| e eee M- 
r + Bubiratheyrar 617, 2% vat wah: 12 Dad nullus 
1 * -  * epiſcopus vel infta poſitus die dominico cauſas judicare 


« præſumat.“ And this canon (for exempting ) was 
ratiſia in the time of Theodseus ; who fortified' it with an 


7. —— conſtitution: © Solis die, (quem dominicum recte 


« dixere majores,) omnium omnino litiùm Et negotiorum 
« quieſcat intentio. The whole canon is alſo decreed ver. 
en · in the capitulars of the emperors Carolus «vera 


18 7 in the council of Tribury, about the year 895: © Nullus 
oc comes, nullufque omnino ſecularis, 'diebus dominicis, vel 


&« ſanftorum in feſtis, ſeu quadrageſime, aut Jejuniorum, 
>= = placitum habere, ſed nec populum illo. præſumat coher- 


« cere,” Another of them was made in the council of Erp- 
. in the year 9323 and afterwards became general, upon 
ing taken into the body of the canon law, by Gratian: 


and Sir Henry Spelman —— it, he ſays, to be one of the 


foundation: ſtones to our terms, “ Placita ſecularia domini- 
cis vel alijs feſtis diebus, ſeu etiam in quibus legitima je- 
& junia celebrantur ſecundum” canonicam inſtitutionem mi- 
« nime fieri volumus. It goes on and appoints vacations, 
But theſe vacations were enlarged by the council of St. Me- 


* dard: © Decrevit ſancta ſynodus, 2 A quadrageſima uſque 
« ad octavam Paſchæ, et ab adventu Domini uſque ad octa- 
de vam Epiphaniæ, neenon in jejunijs quatuor temporum, et 
in litanijs majoribus, et in diebus dominicis, et in diebus 


E rogationum {nifi de concordia et pacificatione) nullus ſu- 


«© pra facra evangelia jurare præſumat.“ By which expreſ- i 


fion is meant, that no cauſes ſhould be tried, or n * 


obſervation of days and times, conceiving 


3 "There are likewiſe ſeveral other canons taken notice ce of, in 
+V.c-S *Spelmar's Original of the Terms. + One of them was made 


Fe 


on thoſe days. 
DFE ge canons were eee and adopted b by our Kess 
1 v. e. 7, 3. t And Edward the Confeſſor made the following | 


Z 76 = itution: “ Ab adventu Domini uſque ad octabas Epi- 


and c. 9. p. 79- 
v. Leg. Ed. © phaniz, pax Dei et ſanctæ ecclefiz per omne regnum 3 


Cent. s. 45 « {imiliter, à ſeptuageſima uſque ad octabas Pafchæ; item, 
« ab aſcenſione Domini uſque ad octabas Pentecoſtes; item, 
9 omnibus diebus quatuor temporum; — omnibus Sab- 


2 66 batis , 


% - / 85 


deer Term 5 Geo. 3 B. R. 


« batis ab hora nona, Er TOTA. DIR SEQUENTI I | 
a pi Tons; item, vigihs Wes 17 jaws i 
„„ Ra 4 


Thee eaneons and conſtitutions were 0 FI Wits. doo. 

Fam the Conqueror and — rh phe oc pm V. e. 10. 

ee e ana 13 Ae FH "yy ee 
MA © | > 

Afterwards, in ſucceeding times, d= Ken ſeveral 
alterations and relaxations. The ſtatute of We/minfter the + Ed. 1. 
firſt, and other ſtatutes, re made to this purpoſe 3 = TE: 
„or perhaps poſitive laws not now. extant, diſpenk | 
0 th ather days Hike were Noe unjufidical. | z 


| The Mirrour of Juſtices | ſays, ® Abufion et que tient tes. hr. 
« pleas per dimenches, ou -auters jours defendus, ou de- artic. 41t. 
« yant le ſoleil levie, ou ne@aritre, or in diſhoneſt lieu.” 


Lord Cale, in his 2d. Inſtitute, p. 264. denen upon | 
1. 1. c. 5. ſays, (In the common law, there be dies ju- 
« ridici, and dies non juridici. Dies non juridici ſunt dies 
« dominici, the Lord's days, throughout the Whole year.“ 


In Dyer 168. pl. 17. upon 2 judgment given in the Com- 
mon Pleas in a ſcire fucias upon a recognizance, error was af- - 
ed in that the teſte of the ſcire fucias was upon a Sunda 
4 h is not dies juridicus in banco; the teſte being the 28th, 
of November, which ha peping | that We on Sunday, the term 
did not end til the 2gth. | 


x 


| In Sir V. allen, Jones 1 56. Becks v. 8 upon an infor- 
mation in the Exchequer, for ingroſſing butter and cheeſe 
contrary to the ſtatute of 5, 6 E. 6. mn] a verdict and judg- 
ment againſt the defendant, and a writ of error brought by 
him in the Exchequer chamber to reverſe it, and a reference 
of it by the court to Hutton and Jones; the firſt error aſſigned 
was ©& That the information was exhibited'in couft on the 
& 13th. of Ofober, which in bp 154 (20 Fac. 1.) was 2. 
« Sunday and therefore not dies juridicus. But it was re- 
* ſolved by Hutton and Fones, that it ws 2 : for, al- 
« though it was not dies furidicus for the a of any judi- 
© cial proceſs, or fo make an entry of any j bike on record, 
« yet it was good for accepting an information upon a ſpe- 
« cial law ;” (of which kind of informations many prece- 
dents were ſhewn.) And _ Hutton's delivering his own 
and Jones's opinion to the court, they affirmed the - firſt 5 judg- 
ment, notwithſtanding the errors. But at the ſame time 
that theſe two judges held it good for accepting an informa- 
tion upon a ſpecial uw, they ſaid, © That Sunday was nota 
| ce * die 


* — 
3 5 


g of any judic 


e 8 f 
tice might fit on Sundays: and theſe antient returns, whi 


| were not improper when. the writs were firſt, havg 


continued ever fmce, without being altered in ſucceeding 
times. The can; did not at all interfere, ſo ag to make any 
alteraticn in them: for the canons extend their prohibition 


no further than againſt awarding proceſs. NEVE Judgs 
ment, and ſuch Bs act of cor}, on Sundays. So that the 
' writs have contjnyed in theix primitive form :- but no buſineſs 


can be done by the court, fill Monday. The day of their 


being actually returned, is therefore 1 ag if 


| the writs were made returnable on. Monday. | 4 


$ Old edition, 


Her , | 


of treſpaſs brought by. the prior of Lantony, Pat ſaid . If 


Fi ta- Herber, in his Natura Brevium, ks the writ d: 
warrantia diei, * (to excuſe. the default of appearance in 
court at the day aſſigned, on account of being in the king's 
ſervice on that day,) ſpecifies one of thaſe yrits in theſe 
words—* Rex &c. ſciatis quod A. fuit in ſervitio noſtro die 


© LUNE in craſtino quinden Paſche proxim preterit z ita quòd 


t £0 die intereſſe non potuit loqyele que eſt inter Kc.“ 
In 12 Edu. 4. 8. b. pl. 22. upon a demurrer, in 3 


«© the day of a return, ſcilicet the guarto die, falls in die donzi- 
10 nic, no court ſhall be holden, but in che day following,” 


B 


90 $4 | 
is, that wh the courts ; did ſt 


Wo potice 282. follow 122 PIE: then in ule ; — muſt of 
| gonſequence, be be given og on the Sunday. bur 


her that old RR . Kually ſitting. upon Sun- 


being altered and 4 an mh theſe notices mulſt ne- 5 


Harth relate to the Monday, when the coprts- do ſit, and 
efore which 40 the they cannot ſit; : and therefore the defend- 


ant Can't be mi ed | by-barings W m, ** 66 To appear | 


on the. Sungay.” . art Þ 


7155 to Aoi, ethic Fg: courts o i Niles have nevep 
# been reſirgiped by act 0 7 feria, 99 fitting on —_— 


af 66 —— apy judgment of rand” Ros | 
7. ceſs, and the giving of Judgment, are. Sete rz and 
therefore can not be ee 
court is actually fitting. e e | 


' 


2 > + © «a 


FS ETTU Eg S A2 2 8 


* 


| 2 and a Ho of G, 1 4 „ | 


— 55 * mak; ? . 


rige im 2 5 RY = _” | 


| mo and ate 5 pre of 74 fp Fay — 


fore the reſtraining from it by act of —.—— would 
have been merel 2 But fairs, markets, ſports and 
were not unlawful to be holden and uſed on Sundays, h 
| at commn law and therefore it was requilite to enact par- 
ticular ſtatutes, to prohibit'the uſe and exerciſe of tbem upon 
Sundays, as there was. ed mh ors gs 
being continued in uſe, | we 


In Mackalley's caſe, in Go, „ i ett ods +6: $6, d. 
© is not dies juniuliauu;ʒ — therefore no arreſt can be made K 
44 1 it: and every one ought to abſtain from ſecular affairs 
that day.” But it was anſwered and reſolved, 
0 e del aft eb ve be done in that day: but mi 
| « ajferzel , inthe lenifully entoutet in ties Bundey." 


It has been ſaid, * That a mere ideol relation to- Sunday | 
* could not come within the notion of a profanation of the 
« day; as it is only a fiction of law, not founded upon an 
< actual fact of che court's really fitting and giving Judge 
ment upon that day.” 5 IM 


But the anſwer to this, is, ut if ie be auen for che 
court to ſ on a Sunday, then there can be no ſuch relation: 
tor, an abſolute i impo bility can ae be fuppoſod. | 


11 has been mid, « That the tenant in tal had done all that 
® was oſpntial for him to do: neee ants | 


The anfwer is—The law requires, as efſentially nere ſary 16 
validate a common recovery, certain forms, ſolemnities or 
ceremonies that have anology to real ſuits: it makes theſe 
requiſites abſolutely and eſſentially neceſſary to the completion 
of it. And till it is ed, it is 10 ty” u conveys. 
ance : the tenant in tail has not regularly a roperly exccured 
the conveyance by which he would cut off Fe intail, defeat 
his own iſſue, and bar the remainders. A 'conveyance not 
[ed executed is the ſame as no conveyance at Here, 

died before the return of the writ of ſummons, and before 

he either did or. could appear to it: for, though the writ is, 

in words, made returnable on the Sunday; yet, as the court 
could not ſit on e he could not y appear to it 
before Monday. 
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be On | 
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. Se nd, 

8 *. 1 given way a 

= ada poſſible therefore ö 0 1 ö e. 

N Monday. ee Con eq 8 
denant in tail. 5 
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"We are ve ö r 


11 


ny legal means, 

be ſupported. But, notwithſtanding « our Ne — to ſup- 
it, we can not help declaring our opinion, “ That, in 

40 « Po reverſed, of my this ng. cpa 1s 9274 and 2 8285 
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| AO AC paranient upon this jud | 
ment: and after hearing it, upon the ad of May 17 1 
a ö 
Judges, viz. 3 | 

1 0 ieee eden __ 
5 * day of the writ of ſummons being on sun the 13th. 
7 « day of May; on which 250 er eee 
b. died.“ 


«4 


== Nun 1 G 3 the 88 opi- 
= | mp n wan RKRONEOUS.” > 


4 OrDrRED AND ADJUDGED, that the judgment of the cours 

1 of ting's bench be AFFIRMED 3 and that the record be remit. 

ted; to the end ſuch proceeding may be had thereupon, as if demit 

1 no fuch v writ of error had 580 Aer into this gar of 4 

fel 74 | gave # 
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523. 3. C. 
„ls was a an 3 Ber the n ene py 25 Jan, 
for the county of Stafford nn 7s 2 5. ; 
FO arol notice to 
It was an action in _—_ for raking the vlan ; e 
goods, cattle, * leaſe is ſuffici- 
c ent. a 


The defendant avowed ; firſt, for that he was ſeifed 3 in fee, 
of the locus in quo : and that the cattle were damage-feaſant 
there, Secondly, that the defendatit was ſeiſed in fee; and 
on 6th. April 1760, demiſed to the plaintiff for one year 
from the 5th. of the fame month of April, at the yearly rent 
of 197. 105, payable. half-yearly, on 16th, October and q th 
April: and that the plaintiff entered, and held under that 
demiſe till the 5th of April 1761. That before the ſaid 5th 
of April, to wit on the 1ſt of January 1761, the plaintiff 
gave notice to the defendant, « That he would quit and de- 
lier up poſſeſſion of the premiſſes on the faid 5th of April 
© 1761”: but he did not quit, purſuant to ſuch 1 ke ; * 
leld over till the roth of Obey in the ſame year. 
yearly value of the premiſſes was 191. 105. And 92 — 
for 191. 10%. being double the value of the premiſſes for half 
a year ended upon the ſaid roth. of Ofober 276t, | 


The plaintiff in bar to the jirf part of the avowry, pleaded 3 7 
2 demiſe from the defendant, of the locus in quo, for one year, 
from the 5th, of April 1760; and ſo from year to year, as / 
DI Er 4 vy demiſe, he 
ue: td the e. and placed his and chattels 
y took Ax as to 


e 3 A oa the like ang 


1604 Hilary Term 5 Geo. 3 h K 


1765. and traverſes « that he gave notice to the defendant to quit 
46 e ws the poſſeſſion of the faid premiſſes on the 


© natal 1 
F: — F as 1s alledged PO prov, 1 
The AVOWANT\, by his, replication to the, firſt part of the * 


plaintiff in replevin's plea in bar to the gyowry, denies that 

- he demiſed to the plaintiff in replevin, in the manner 
" _, therein mentioned; and ifſue was joined thereupon. Ang 
as to — 1 0 a ow __ * 


mi 

pen the traverſe. | ns be * 
eee eee eee Aud 8 = 
le-eppmred-in-evidenee,- at the the trial, lee plaintif 


held the premiſſes for one year, from the 5th of April 1760 "2 
and ſo from year to year, as long as both parties ſhould a 
pleaſe ;- but that fuch demiſe was only by paro/ : and that Fes 
5 the notice proved to be given by the plaintiff to the defen- « 80 
| dant « to quit on the 5th yay _ . was nb + og 1 
ef and nove in writing.” | 1 7 
„ lam on the firſt ie; * 
and for the defendant, on the ſecond iſſue (as to the notice hats 
to quit, ) ' ſubject to the opinion of this courts. * tek ws 
ann | 
1ſt, Whether the plimiff was liable t to pay les rent : 1 
for not quitting, after 19 905 e e e apbady | 
PAROL only. es T 
a 2dly, Whether, as * plaintif hetd under Son! demiſe, EY 


As tenant from year to year, this - is /uch holding as is 
3 ſtatute of 11 G. 2. cl 19. / 18. ſo as to ſubject 
| the plaintiff to dowble rent, for his not quitting after * 
ee notice * That he would S 


This cafe was firſt argued on Tueſday the 5 8 of Noventer 
laſt, by Mr. Aſobunſt for the avowant, and Mr. Stowe for the 
tenant (the plaintiff in replevin ;) and again now, by. Mr. 
Price for the avowant, and Mr. en Naret or the tes 

nant, the plaintiff in replevin. > oor t 4 


(d. Point, For the defendant or avowant,. 3 Wenn cited, to. prove 
| that ſtatutes. ought to be conſtrued liberally ; and that the cor- 
ſtruction ſhould be extended beyond the words. of the preamble 
in order to, advance the meg and ſuppreſs che milchict. 
Here the particular miſchief was the inconrenience ta 
landlords when their tenants would. not. quit, after the fot 
bid had _ with another tenant, 1 


5 


53 


: bon one / 


nme A tes . 28.8 1769. | 
is payable upon notice given by the La, ; and muſt be 
fred for. The double rent under the 11 G. 2. c. 19. f is — v. 
upon notice given by the TRxaxr ; and may be * ſued Rn 
| for, or recovered, in the ſame manner as the former rent. +V.5 34 


Therefore this latter act means to remedy a ſubſtantive | 
miſchief, ariſing from a breach of faith in the tenant. It is 
mt a mere mutual remedy given by this ſtatute, upon the te- 
eb ata fon bn, as cave | 


notice. 
The act of 8 An. c. 14. ts ol fn farour of lndlands 


This 2 of 116. 2. c. 19. Iss copfitiodto-the cf b 
thoſe leaſes only, wherein the tenant has li to quit at | 
the end of 7, 14, or 21 years: iin general, cc por 45 he 
« tenant or tenants ſhall give notice, „ | | 


The preſent caſe is a notice by the tenant. — 
not oblige his tenant to give the notice in uriting : therefore 
notice by porvl muſt be within the remedy intended. And 
here was parol notice given by the tenant, of —_— _ 
the tenant did not quit. | 


2d. Point. Whether this being à leaſe by pare, by > ad. Paints 
erb Water i iv hn FO 


This is clearly a leaſe and a holding within this att. 


lt is not neceſſary that a leaſe the ſhould be a deed. 5 Leaſe” 
is ſmnonymous to Demiſe,” "rnd Sig Ko cited alſo 
1 Strange 65 1. Ryley v. Hicks; and s Touchſtone | 
of Common Afurances. | 


It may be objected, © That {fanny 
« ought OUR to be extended by 7 dom _ 


But it is pro bono publico; and therefore ſh | de extended 
by equity. Plewd: 36. b. expreſsly. 2 Inf. 648, 649. (an 
expoſition upon 2 Ad. 6. c. 13. of tithes ;) where the caſe 
of Heale v. Spratt is cited: which was adjudged to be fraud 
and guile within that act; although he juſtly” divided the | 
2 it. 


This is a a 850 both within ths: de a meaning of . 


this ſtatute, The words are . The —— by him her 
3 b 2 | * or 


1606 Hilary Term 5 Geo. 3. B. R. 
1765. Vor them holden”: and eee emedie of 2 
4 0 2 , : landjords. © WY = | ik 14 | * 6 „ IN ar. * 5 | : 1 
ee v. Nane e 
LINSONs 
| 3 For the plate in Pn it was tafiftea, mist u as | 
n of parliament relative to the ſame ſubject Wut be conſtrued 


L Together : and it muſt be ſuppoſed, that the parliament had 5 
| the * in View, hep they made. the latter, Si th 


The f It G. 2. e. 1 5 4; 6. 
2. c. 28. Therefore they muſt be conſidered together, 26 | 
> oat of laws, 6 e e 2 


The e aQ (4 G. 2.) requires: notice in uri 
Therefore, on the ſecond act (11 G. 2.) the notice _ 
alſo to be in writing. The words of this latter act are 
« At a time mentioned in ſuch notice; and At the time 
«© coONTAINED in ſuch notice“: which words thew, that the 

- parliament muſt have meant © That it ſhould be a notice in 


cc writing.” The words“ Shall from 1 rd pay”. 

alſo ſhew this; becauſe it amounts to a new contract: it WW 

makes a new demiſe, f — the time of holding over; hol 

and gives the ſame remedy as for the old rent. Therefore ten 

it is right Won ſonable that it OE. VE. in 2 as bes Foy 

Fan notices muſt be attended vid r very great inconve- . 

nience; and may be extremely ”n fo prove. | lord 

| up] 

Requiring a written notice wonld be better boch for lands. * 

lord and tenant: it would give the former a clearer buy 3 55. 

and make the latter more cautious. j 3 4 

c«c 

8 To prove That theſe two ſtatutes muſt be 1 1 & 

« pether,” they cited 1 Ventr. 246. and Wallis v. Hedſm,. T 

before Lord Hardwicke, 24 Fan. 1 vans _ Rex v. _— by | 

*Y, ante pt. 4. Hil, oy G. 2. B. Re? | writ, 
Vol. 1. p. 447+ | not { 
As to the 2d. b were 
” mu : ble —“ og whoſe tenants have power to deter- to a 
c. mine their leaſes by giving notice to quit the premiſſ — pupo 

them holden,” that the legiſlature had in view ny ff div th 

tenants as have, by a clauſe frequently inſerted in Jones, 28 It 
expreſs power to quit, at the end of 7, 11, or 14 yeaty « pr 
NON OO WENT Won EF 4 a: 


Lord | 


Hilary Term 5 Geo. 3. B. R. 


Lord MansFiguD, upon the firſt argument 
6 becauſe u was «new queſtion, 


— Ulterius carl. 


* LES after the Gadd argument, hee, . 


1607 
1 vs: 


uo v. 


2 Rowtangone - 


that he had no ee of the mus conſtruction, on = the * 


nen argument... FCC 


The rule that ks been TBS of contin ats of | 


bie NN 80 w__ wum 
to be conſidered as ene HM. r 


But on conſidering both theſe is ke it will appear, 


that though the caſe intended to bz provided againſt under 


the former act, is both inconvenient to the landlord, and 
unjuſt and vexatious in the tenant; yet on the latter act, 
the caſe is ſtill Hronger againſt the tenant, as being more 


veratious, + ge leg W eines * Walen e | 


parts from: 


| And as it is notorious, that an infinite - of land is 
| holden | in this kingdom, without leaſe ; therefore it is an ex - 


wan caſe, and proper. to be remedied: 


1 r 


lache 6. 2. the proviGon was for thoſe Es \ 


lovin gies the tenant notice to quit. This of the 11th of 

6. 2. provides for the caſe of the TENANT". giving his land- 
lord the notice of his 1 intention to quit, and $ delivering 

up poſſeſſion according to it. The title of the act is almo 


the ſame as the former. One is For the more effectual 


preventing frauds committed by tenants, and for the more 


« eaſy recovery of rents Sc the other, For the more 


« eſfectual ſecuring the payment of _ and n 
« * frauds Congo hl 21 


1 is no . given to tenants | 


85 by the latter act, of quitting their r upon notice, to 


written notices. The words of it are general: this act does 
not ſay, that the notice ſhall be in 4writing, \ The legiſlature 
were then conſidering the former act, which ua tied down 


to a notice in wwriting, to be n ops the haart: : but they | 


bp left it out here. 


It is ſaid, « That parol notice map ae 
i prove.” But the difficulty of proof of a parol notice is not 


⁊ ſufficient anſwer : for here, the notice is in fact traverſed 
and proved. 


Bbz 16 55 138 Tis 


5 


— e 
r 
2 I To. 8 


— 8 hes, As ee ͤ A Cpt A = K * 
id Hs — * 


i 

1 
1 
7 
114 
61 
0 
i 
191 
4 

1} 1 
[$4 
b 
74 
t5 
. 
1 
il 


E REC 
3 — 


1765. 
4 


TAKING v. 
— 


Aux Neem x Gg AR 


P and within . and. 5 
N a the . | 5 
e 7-1 


* 


1 $ * 2 7. : 5 . 
& N * 5 74 1 


3 rſt, queſtion is, whether the tenants notice muſt 
be in writing. 


i OO IS: VVV 
* LL mall NR * ne LES 13 2 } 


be edt ation nk; are e wk 


ſubje to pay 2 double rent for not quitring "Uſer he hs 


; ne the . | 3 | 
; ot 5 74 145 Fer Fe) +1475 
Firſt. The: a of as ns the late king is 
wy differently from that of che 4th; and ſcems . 
been #:figned to lay a leſs reſtraint upon the notice to be 
given dy the A of his intention to quit, than” the for- 


mer act had laid upon the landlord, in obliging him to give 


notice in writing to his tenant 0 To deliver poſſeſſion.” | 


This diferent penning om "as 7 eee the 
| aQs together. | 8 = 250 


The former dots: not give double the rent, 2s he 1 
does; but & double the yearly vaLvE of the glas“; be the 
rent hat it will: (double the rent might not have been an equi- 
valent,) and for zar reaſon, it was neceſſary that it _ 
de recovered: 'by action and Fus W a YI 2.036 


$TT > es. N 101 221 


49% 1 1 1 4 
2 Bs 1 1 


The forter worded" After denuind made, ow AY 


Fm wah yan Mid; the 


in writing given.” And the'reaſon is much-ftronger, for 


obliging the landlord to give notice in writing, than for obli- 


Ling the tenant to do ſo: ſor landlords generally: can write; 


tenants, in the country, very ſeldom can. And chere arc 


other good grounds for requiring the landlord's notice to be 


in . . . 
Wacker ee a: 52 


be Sate or ce ite of yin je ute bet 
| the one's notice, or the other's. e ARES 


Tt has been ſaid, that the expreſſions of 4 mi 


& notice,” and © contained in the notice,” ſhew that the 
Egiflature meant a notice in writing. Now the word “men? 
£ 


* tioned“ is equivalent to or ained” in ſach notice. B 


neither of them Pre that the — — 1 *. 


in . f 1 — 
5 One 


EB SEN 


DO 


233 88.88 8 


1 


lar y Tenn 5 Gen K 1 


1 is expreſely required to- be in writing : the ther 
purpoſely ee r 


Secondly—As to the queſtion whether 2 >, 5 of _ 
be within the ach of 11 G. 2. c. 19. ſeccion the/i8th. 


bo 1765. 


Kaas ny v. 
Rowtixton. 


„„ be wa; 


F think theey both within. the ee che b . 


part of this ſection. I ſhould not have confined it to the pre- 
2 if it had been ſo reſtrained as has been urged at 
the 


when the enacting clauſe was general: but the pre- 
amble is not ſo. reſtrained, as has been ſuppo 
inference hold, that has been drawn. from tte | 


In the country, ae all in ch ri gl nc 
a leaſe at will, be ouny, extremely inconvenient, - exiſt 


e 5 


— 


only notionally ; =P were ſucceeded by another ſpecies oe. 


contract, which was leſs inconvenient. At firſt, it was in- 
deed ſettled to be for a year certain: and then, the landlord 


might turn the tenant out at the end of the year. It is now 


eſtabliſhed, that if a tenant takes from year % year, either 

party muſt give a reaſonable notice, before tl. end of the 
year; though that reaſonable notice varies, , to the 
cuſtom of different counties. 


This rains eſtabliſhed bs zudges upon circuits, does 


make them Tenants having power to determine their leaſes, 
© by giving notice to quit,” in the words of the preamble, * 


And it is immaterial, whether the leaſe be for one, or more 


fears; or in writing, or not in writing. But the words of 
the enaCting clauſe are much more large and liberal: the 
words there uſed are—* In caſe any. tenant or tenants ſhall 


« give notice of his her or their intention to quit. the pre- 


« miſles by him her or them holden, at a time mentioned in 
« ſuch notice; and ſhall not accordingly deliver up the poſ- 

« ſeſſion thereof at the time in ſuch notice contained; that 
© then, 6c.” It is, clearly, equally within the miſchief in- 


See 11, 


tended whe mmatiads and, I think it is within the words f 


the preamble. But, at leaſt, it is within both the words and 
meaning e "mw clauſe, Ss e 1 


Ko Wy Lam of opinion, thtthe nd wan have the 
double rent. 
Per + Cur,—Let che DEFENDANT have the poſta, 


a 5 ; | 
8 5 in order to enter up his judgment, 


B by... e BO 


+ Mr. J. De- 
niſon and Mr. 
» Yates were 
th of them 
abſent. ' 


eee 


pointing 


chicks ces. for the 


«jvifions of 2 
large pariſh, 
able to reap the 
beneſit of 43 
Elis. * 


* 


2 The at the laſt aſſizes at Dur 


| Peart and AnctherverfWetgath and Another, 


U PON ſhewing cauſe 851 MANDA eve * To appoint 

% ſour overſeers for the wHOLE pariſh of Stanhope in the 
« eunty palatine of Durham,” the queſtion was, whether 
the ſeveral diſtricts within it were one entire pariſh townſhip 
and village, within the intent and meaning of the ſeveral "al 
tutes made for the relief of the poor; and for that purpoſe 
have had and of right ought to have one foint appointment of 
overſeers of the poor, 1010 the joint relief and maintenance of 
te poor in and throughout the pariſh: or, whether the ſaid 
ſeveral diſtricts, being divided into fix ſeparate conſtableries, 


conſtituted four difin? and ſeparate townſhips or villages, 


within the intent and meaning of 125 1 Car. 2. c. 12. 
R 

It was, by 3 of he « partes ea doo a \ feigned it. 

m: and a verdict was found 

for the plaintiffs (with 1 7. damages and 40s, coſts) ſubject 


* 


to the opinion of this court upon the nt caſe. 


Caſe—That from 43 Elia. t6 9 2 I. (1723) the pariſh of 
Stanhope had one joint appointment of overſeers of the poor of 
the ſaid pariſn; and during all that time, the poor of the faid 
pariſh were jointly relieved and een rad by” entire IVE general 
rates upon the whole pariſh. 


During the time e e * 4 :ebured- 


wardens, and 4 overſeers of the poor; which 4 overſeer: 
were reſpectively nominated out of each of tho four quarters 
or diſtricts within the ſaid pariſh called Foreft quarter, New- 


land ſide quarter, Park quarter, and Stanhope quarter; viz. 


one out of each of theſe quarters: and in each quarter, there 


way one church-warden and one of the ſaid overſeers who 


collected the poors rates in the quarter or diſtri& wherein 


they reſpectively reſided; but the money collected by the ſe- 


vor church-wardens and overſeers was levied under one #- 
tire aſſeſſinent upon the whole pariſh, and carried to one general 


fund, and was TE" wat an relief offan the poor of the 


- fidered as one quarter only. 


ſaid pariſh, 


The pariſh is 20 milles fn "TY from Faſt to Welt; and 
8 miles, at a medium, in breadth. The Park quarter 1s one 
ditinf conſtablery ; the Foreſt quarter, one; and the Stanbope 
quarter, one: and the Newland/ide quarter conſiſts of 3 an- 
 fableries ; 3 but theſe three eonſtableries compoſe and are con- 


a 


On 


N 


2 2 


7 1 


on 15th. 9G, 1. at the ——__ QUARTER SESSIONS 
h Iden = os of Durham, in and for the county of Dur. 


ham, it was ordered, That the ſeveral townſhip sor con- 


-— ſtableries of Stanhope, Foſterley, Newlandſi de, Eoftgate and 
«- Vol gate Waun maintain their o proper poor. ne 


165. 


128 


l and 
Another v. 
Wirreanrn 


This order of ſeffiong-was thus: peefbpeü Foraſmuch 


« as this court has been moved by and on the behalf of the 


_ « townſhip of Stanhope, and alſo of the ſeveral townſhips and 


« conſtableries' of FosTERLEY, Newlandfide, Eaftgate and 
« H#gtgate within the pariſh of Stanhope, that each and every 
4 of them ſhould and might maintain their reſpective and 
« proper poor diſtinctly and ſeparately from each other and 
« from an 3 —_ w the pariſh of Stanhope ; but the 
e faid'mo 

« quarter: within bring oppo ſaid pie of Stanhope, but not by an 
other part of the ſaid pariſh ;” * now, after hearing counſel, 


by the conſtablery of FoxresT 


it is ordered, [ut ſupra :) unleſs cauſe be ſhewn to the bod : 
trary by the conftablery of hare: oh WOT at Wan next Soar | 


t $454 
"" £ 7 1 4 
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overſeers of the poor for each of the ſaid four_guavtrrs or dif- 
_ tris; and each of the ſaid quarters maintained their own 
poor ſeparately ; excepting that about 12 years ago, two town- 
ſhips or conſtableries called Biſbopley and Foferley, within 
Nerolandſide quarter, ſeparated: . nay from the reſt of 
that quarter, and have ever ſince had ſeparate overſeers, and 
maintained their den pen, . l fu 
The caſe Further, Rata, that ordits ib Got 
| time to time been made ſince the year 1729 to the year 1961 
(excluſive of each of thoſe years) for the removal of poor 
Patong gd 7 the ſaid quarters 1 diſtrits # another; 
and appe e by one quarter again yy 
orders of Juktices relating to the . each. >, 


| © The queſtion was general—* Whitherithe plaintiffs were 
intitled to recover. But the particular queſtion debated, 
was-—whether the ſeveral places or diſtricts were one entire 
pariſh townſhip or village; or, whether the ſaid ſeveral 
places, being divided into ſix ſeparate co ies, conſti- 

tuted four diſtin and ſeparate GE or villages within the 
13, 14G, . e. 12. 


This EGS eee Tue, 20th. Monet, | 


by Mr. Valter, for the map Mr. D for the 
Rs, | : " 
Mr. 
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* } Spares waits: TOOL” 


and 
L 14 C. 2. c. 12, which d. 


. rects, that in the counties of Durham, tec, where, by rea. 
ſon of the largeneſs of the pariſhes, they cannot reap the be 
nefit of the act of 43 Elia. c. 2. the poor within every to 

or village ſhall be maintained and ſet on work ee the 

ive townſhip and village; and there ſhall. be yearly 

choſen, according to 43 Elia. c. 2. two or more overſeers of , 
the poor within every of the ſaid townſhips or villages, who 
1 execute all the powers for relief of the 3 
ſaid townſlip.onvilege, an ſaid dig. 


And he ade that in ek een e e to 2 . 


Sins Fmt be. fon, —— — 
« that they could not. otherwiſe have the benefit of the 43 


1 E n * . 5 
n 4 81 rn 5 


Jon. 


ä 
7 . > 
EY 


FDD wentyy beter crys 
r © 0x7 20 


b a o W u IC.. Abi - Puts 
F 2 e r 
2 2 


& Fliz, c. 2. To prove this he cited Rex v. Juſtices of m 
A 1 idalgſex, relating to the inhabitants of St. Pancras and Ken- 
5 Town, Tr. 1754. B. R. And he mentioned a caſe of 
| | 220 and Weſt Bradfield near Sheffield, in Yerk/bire : and he 7. 
5 ſaid, that in Molſingbum pariſh, (the next pariſh to this, and er 
under the ſame circumſtances of ſeven conſtableries,) a divi- di 
| hon was made by conſent z\ Seu an order af feſtonk. | ca 
46 
| It does not appear that this rariſh . benefit vi 
of 43 Elia. c. 2. 1 eee (+) fe 
i = 
There are no facts to warrant- this divi*on. 3 nor can it be * 
fſupported under the 13, 14 C. 2. The ſeſſions had no power 
to make it. Neither the ſeſſions nor the court have power to "0 
make a divifon, but por; fats which ſnewy the- pariſn to be 23 
ſo large that it cannot have the benefit of the 43d. of Elia. 50 
It ſhall be preſumed- 5 That that act Dan be n Wen 3 the 
* "unleſs the ; . ju 
10 5 in 
He added, that it comes out, u pon experience, that pa- Le 
-riſhes are h ſmall, rather than too large; and that the legi- a8 
dature ſhauld rather, upon principle, collect ver ood, « 
tn re one into ſeveral parts. W its . 1400 ft; 
Mr. Hahn, contra, argued. = thi Wels bern 
8 b ch preſent point has never been e Gar; ea 


The queſtion depends I 13, 14 c 2. e. 12 « $2, 22. pl: 
ge geren r 455 | | 


- 


. * * 
h 
ö 
. T 


 Kilary Tem g Ge 3. BR. 


The — ought not to recover: nnn 
riſn it ſo large as to be within theſe enge e 
Buben EI pero make thn penſions. os A 


80 inſt—Though it i is ſtated, 5 That this bn e one en- 
cc tire pariſh from 43 Elias till 9 G. 1.5 erh 18 alſo ſtated, 


. 
2765. 


CT 
Another v. 
Wris reli n 
und Another. 


that there were 4 church · wardens and ꝗ overſeers one out = 


of each quarter. Indeed it is net chr ſtated, bat it is 


« a populins pariſh.” But this ſufficiently. appears dy the 


circumſtances : and it appears that it was fo, at the wave; of 
making the act of 43 Ela. 6 | 


„ 95 


| The preſent order Be EI nh 2 u. for te f. 


parate diviſions of this pariſh to maintain their own poor, un- 
5 cauſe was/ſhewn by the conſtablery of Forreſt quarter at 


then next ſeſſions. No cauſe was ſhewn: and they have 


acquieſced under that order, ever ſince; and have, now, 


maintained their own poor ſeparately for 40 years. 


As to the caſes mentioned on the other de- Nen ol The 7 


Juſtices of Middleſex, relating to the inhabitants of St. Pans 
cras, was for 2 mandamus to appoint overſoers for the North 


diviſion of Kentiſh Town ; but the mandamus was denied; be- 


cauſe it appeared « That the pariſh cad reap the benefit of 
„ the 43 Elia! And it did not appear, that the North di- 
viſion of Kentiſh Town was a toumſhip or vill. As to Brad- 
field caſe No order of ſeſſions was made there, or any thing 


done to ſupport a diviſion. And, as to the e 10h 255 


It was rem 855 without arguments 


Thereſe; dene han bonn un judichal determination ata, 


ww 4 


as far as apprats, upon: this matter. 


fey Tux Cover, upon this viſt. — thought the 
juſtices had no power to divide pariſhes, (to fritter pariſhes 
into pieces, as Mr. Juſtice WiLMoT expreſſed himſelf: :) and 
Lord MANsFIELD ſaid he believed that the point of policy was 
as Mr. Walker ſaid ; namely, * That A ſhould rather 
4 be larger than ſmaller than . are. It ann to 
bnd for further argument. nave l g e 


It was now argued again „ by Mr. 77 ee for the 
nne „ and Kee pry _ on ee 4/9 ä 


/ | ; | Wo Nr. 


1614 Hilary Term 5 Ge 3 B R. 


1 Mr. WWedderburne inforced the e G_ had 
— urged by Mr. Walker ; and obſerved that all ——. 
——— and Flix. to 9 G. 1. the pariſh had only one eint appointment for 
* 5 7K the <obole pariſh : ſo that it was 505 5 not only that 
and could, but that they actually Bud for wag” Arr 
benefit of 43 Elia. And no authority for this diviſion appears 
in the caſe. The quarter- ſeſſions had no power to make it. 
The truth is, that the rich part of a want” to ſepa- 
rate — n 1 r e 'a m_— ou! burthen 


5 1 neeN | 
255 4 121300 PA Yo 
Mr. Clayton, contra, inforced Mr. Dawſo? $ arguments; 


and particularly that of the diviſion having been  acquieſced 
under for above 40 years; and the annual appointments of 


re two een ne, e N 
the pg. 151 Ht 29 s 

| Lord Manern.p faid be hadno al is upon the 
ns, ER 3 . 0 ; 
The pony of this aw "of x 17 5 0 eee it 


went upon a wrong principle, T he diviſions ot rather to 
-be _— than diminiſhed. : 


4 to the —— teens, it What was done: | 
adh * what foundation * * 


=, / Fx 


8 
* 


th ought. to appear 10 That hah was an INABILITY in the 
cc pariſh, to have the benefit of the act of 43 Eliz.” Now here, 
no ſuch inability appears; but quite the contrary, for a great 
| nme ſo that _ ets nin ang forthe mer 


| eſcence under it was upon a falſe — « That 

4 the Lie ws s had ſuch a power: which they had not. And 
there is no inconvenience. in ſetting . this e ways 

e bas ! for 40 _— | : 


4 


« ability of having the benefit ie of 49 „ 


Here, che foundation is wanting: Therefore julgmen 
wuſt be for the plaintiffs, | | 


4:7 "Mr. Juſtice Wuxor: alſo 100 that this larger 
the circle, the better : therefore it would be 1 more proper to 
enlarge than to leſſen the Weisen. 


The 


F 
ci 
al 
1 


1 Term 5 Geo. 3. B. R. 
6 14 C. 2. goes upon this baſs, « 
Ege go irrer | 76s 255 | 
« the 43 Elia.“ This, therefore, is a fact that ought to be — . 
quite clear and crrrain. Whereas on the contrary, it appears „eder, 
TTT — 
« fi from 1602 t0 1723 3 above $20 years.” #13" | 


CCC power 60- 2 
mabe ſuch an order; therefore their order is a mere nullity. . 
It was not made upon any appeal; but upon a motion made | 
on behalf of fame of the quarry, and oppoſed by: an- 5 
other. „ 


FFF | | 
For, we can not preſume, That omnia ritè acta ſunt ;” be- — 
cauſe we ſee that ĩt was ſounded upon this order of ſeſhons: | 
and it does not xr that the pariſh is fo 1 that it car N 


- 


nt have the of- 43 Elix. 
— to appoint running eating over | , 
the whole 1 55 | 
| Per n Car. ; | Mr. Juflice | a 
Denifon ana ö 
* VDGMENT for the PLAINTIFFS. _ — | 
| 6 0 both of them | =_ 
abſent. y 


Rex N Sir William r Steward Tveſday, 29 
and Capital Burgeſs ** Weſt Loe. . * 


| A Medien Ini boon mas for an been in nature Oy Information ia 
quo warranto againſt him, for acting as capital burgeſs, 2 2-0 99 

Pr 

elected capital burgeſs; which higher office of ſteward was e 


ſaid to be incompatible with, and therefore rendered him inca- ging .. . ca- 
fable of being cected' into the lower office of 1 burgeſs. vital — 


retu 


On ſhepring ds now, it was (ver alia) ailedged; that 
they were not incompatible : but 1x they were incompatible, 
it would be the former office that was vacated by the accept- 
— latter ; and not the office which was laft ac 
cp 


Lord — went 4 we inked circum 
ſtances of the preſent caſe ; and obſerved how inſufficient 
the whole amount of them was. Here is no fact doubted ; 


ug 2 no 2 ever made. All the * | 
t 
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1765. tat can be: traced ſhe ws 2-conbiſtent uſage” ſor 100 m 

back, That the ſte ward, if a capital burgeſs before, has 
Rex v. | © remanmed a capital burgeſs.”. And in point of law, there 

| 4 — is no incompatibility in the ſteward being a capital bureeſs.. 
If he ſhould: be choſen mayor, it may then be a queſtion 
„Whether his acceptance of tbat office-does not vacate his 


_ © office of ſteward.” It ſeems to me very ſtrong, (though it 
is not now ß 
| 0 
ce 
- Mr. Juſtice Wants had- no 3 Here is no que- WW 
ſtion, either of law or fact. The fact is agreed e That, be. « 
ö c ing ſteward, he was choſen capital burgeſs. _ as to 
; nnn. eee | 
4 e. 18. The two acts of parliament (of 435 W. & . and 1 9 « 
+ 3 © 20s relate to quite different objects; and are the reverſe of each 7 
* other. The former reſtrains the clerk of the crown in this . « 
. court from exhibiting or filing informations auithuut laue of 7 
. the court in caſes where all the king's ſubjects might, before « 
RR the making of that act, have made uſe of his name without « 
. ſuch leave. The latter lers in #very body who defires it, to vc 
. mage uſe of his name in proſecuting uſurpers of franchiſes ; « 
* whereas, before, 10 ſubject could have done ſo: but it pro- '« 
+ vides, that theſe informations (as well as thoſe for miſdemea- « 
4 nors) muſt be under the. leave and diſcretion of the court. 7 
v1 I) berefore the court ought not to o give _ leave without te 
Ce 3 ſufficient reaſon, « 
3 « 
Y He ths entered into the Fe ee of 1 9 
he which, he made (amongſt others} oy * — of « 
„ Here to haue been an uſage for à whole century, 
5 66 That both. offces have actually been in the fame perfon.” 
1 The legality of this was never queſtioned, before: and it has 00 
10 been ſeveral years acquieſced in. The charter does not im- « 
1 ply any incompatibility. The ſteward does not ſeem t to beg ct 
wo part of this ee 1 * | 40 
. « 
w | 1-day | . * fans cemly and unanimouſly, 
the — 2 RAT of : 
1 1 | | 13 8 Rote DISCHARGEDs 
| da 
tu 
| ea 
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ſecutor had, by reaſon of this dilatory plea, loſt the benefit verify it. 


of trial at the ſittings after term. 

| His objection io was, c That the plea is a dilatory one 3 _ 
« yet is not verified by affidavits, nor is any probable matter 
_ « ſhewn to the court, to induce-them to believe that the fact 
« of it is true.” „ OW Pe : 


The plea was of Michaelmas term 1765 and is in theſe 
words“ And the ſaid John Grainger, who in and by the 


« {aid indictment is called by the name and addition of John 


& Grainger late of the pariſh of Kenſington in the county of 
© Middleſex, butcher, in his own perſon cometh; and hav- 
« ing heard the indictment, he ſaith that at the time of tak- 
« ing the ſaid indictment and long before, he the ſaid Jahn 
« was, and ever fince hath been, and {till ig inhabiting reſi- 
dent and commorant in the pariſh of St. James, Weſtminſter, 
« in the county of Middleſex aforeſaid ; wrrhobr this, that 
he the ſaid John now is, or at the taking of the ſaid in- 
« ditment, or at any time before, was inhabiting reſident 


155 or commorant at the pariſh of Kenſington in the county of ; 


« Middleſex : and this he is ready to verify. For which 
* reaſon, and becauſe he the ſaid Fohn Grainger 1s not called, 


«in the ſaid inditment, ohn Grainger late of the pariſh of 
« St. Fames, Weſtminſter ; he the ſaid John prays judgment 


* of the faid indictment, and that the fame be quaſhed,” 
Mr. 1Wallace relied on 43, 5 Anm c. 16. $ 11+ which fays 


“That no dilatory plea ſhall be received in any court of re- 


« cord, unlefs the party offering. ſuch plea, do, by affidavit, 
© prove the truth thereof; or ſhew ſome! probable matter to 
te the court, to induce them to believe that the fact of ſuch 
« dilatory plea is true.” —_ +4714 

| decks Rur x to ſhe w Cauſe. | 


Mr, Afthurft now ſhewed: cauſe, on behalf of che defen- 
dant ; and cited the 7th. ſection of the abovementioned ſta- 
tute ; and Mr, Juſtice Fofter's book, p. 16. Charles Kinlechs 


caſe; where there was no affidavit. 


418 


* 3 


8 N Tueſday 27th, November 1765, Mr. Wallace moved to Dit 
0 ſet aſide the defendant's plea to an indiftment; and that — fee 


aſide for want 


judgment might be entered 2 him by default; as the pro- (pon 
18 


— gh BR. 


1 not bo annexed, 
KR.ux wavy . to fer aide 


N. . They dnt at ll ne int the a-. 


$35- 5. C.) 


Holyday et al. 
Friday, 2 
; Feb, 77 
| Circumſtances ejectment, from the laſt aſſies for thetown and coun- 
— ty of the town of King flon upon Hull, 5 
a deviſe to be ia 
fee, which og Margaret 
che face of ity is queſtion, by her will dated 28 October 1719, amongſt other 
OP | Kr deviſed as follows As for my worladly affairs and 
22 &c—1 do diſpoſe thereof in manner following. Im- 
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1765. Lord Mars EI That was at the bar: tis not like 
Ad. the p ent caſe; nor does the 7th. ſection of the act extend 

bs ee Pu is 11th, It 17 uſual to annex affidavits. to pleas of this 
—_— 7" wag in the cxown-othee: , 


. wage as rar | 


(1 Black: Rep. Frogmorton, ex ai [Bramftone, verſur 


HIS was a ſpecial caſe, upon an action of wrelpaſs and 


Haſſelwoed, being ſeiſed iii 


5 — — 3 


A 
A ̃ ˙ mend” Dat ner 


. 
2 r 5 


* fully paid and ſatisfied. © And if the ſaid 


daughterz abovementioned, 


« primis, I give deviſe and bequeath unto my ſon David 


« „ Haſeloond and his heirs for ever, my malt-kiln {tanding and 


« being in Black Friar Gate item, I give deviſe and be- 
% queath unto my fon Jahn Haſſe{wood, all that houſe and 
4 garden now in the tenure and occupation of Edward Gitfn, 


5 es charged and chargeable, nevertheleſs, with the 


of the ſum of 50 J. of lawful Britiſh money : which 
A ald fu + 4 of gol. I give deviſe and bequeath unto my 


« daughter Margaret Halyday, payable and to be paid to her 


& out of rhe yearly rents iſſues and profits. of the ſaid houſe ;, to 


e be paid unto and received by my ſaid daughter Margaret 


„ until the ſaid ſum of 50 l. be 
2 Haſſel uud 


ore he comes to 


&* Holyday yearly and every 
10 ſhall happen to die vn his minority or 


1 * ages then I give deviſe and bequeath tlie ſaid houſe and 


rden uno my 3 daughters. Elizabeth Locking, Margaret 
olyday, and Hannah Haſſel wood, equally, ſhare and ſhare 


« alike.” Then ſhe gives ſmall ſpecific perſonal legacies, of 

, ſilver ſalvers &c; and concludes chu All the 

* and reſidue of my gaods chattels rights and cn vent wor (not 
wo | 


et mentioning her real eſtate} I _ deviſe a * 10 


* Mr. G. H. and E. I.“ 


The teſtatrix ſoon chemi died; ok inbe David 


her eldeſt ſon, and Jahn her youngeit ſon, and and the three 


4 A 


Fa Dd 


[ 
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At the time of making and executing the ſaid will, her fon 1565. 
Dovid vas of the age of 23 years 3 and her fon John, of che A. 
age of ſeven years. The premiſes in queſtion, which were Facexonroy 
deviſed to John, were then of the yearly value of o l. „ di. 


« 
— 
- 


| | 8 
| 5 C E A 9 , SIQLYDNA 2 
The ſaid h entered upon and was ſeiſed of the ſamg . | a 


until the time of his death ; which happened in 1763. 

In the life time of Fobn, the ahoyenamed David, (the - 
eldeſt ſon and heir at law of the ſaid Margaret,) died inteſ- 
tate, leaving iſſue David his eldeſt ſon; who, by deed of 
bargain and ſale inrolled, dated 20 St. 1758, conveyed the 
premiſſes in queſtion to Stephen' Bramftone the leſſor of the 
plaintiff) in fee-ſimple, Vn 


The maltkily deviſed 0 David was, at the time he took £ 
poſſeſſion of it, let at 10 J, a year, and has been fince fold for 
320 J. being the yalye thereof, | 55 


David was ſet up in the buſineſs of a grocer and tallow- 
chandler, by David Haſſelꝛvood his father; who advanced ta 
him, at different times, upwards of 50. and alſo gave him 
a meſſuage and ſhop and ſtaith, of the yearly. value of 20 J. 
and another meſſuage and garden of the yearly value of 120, 
and by his will; dated 16 July 1716, deviſed to the ſaid 
David. his eldeſt ſon. ten ſhillings, in full of all he might 
claim out of his eſtate, having provided for him in his life- 
time. And the ſaid David Haſſelpood the father did, by his 
laid will, deviſe to Margaret his widow, (the preſent teſta- 
trix) a freehold eſtate at Cottingham in the county of York 
for life; and after her deceaſe, to the before mentioned ahn 
his ſon in fee: which eſtate, at that time, was of the yearly 
value of 40 /. and he deviſed other eſtates to his ſaid wife; 
ſome for life, and others in fee, and directed his ſaid wife ta. 
bring up and educate all his ſaid children, and find and pro» , 
vide them all manner of neceſſaries at her own charge, dur, 
ing their reſpectiye minorities. „„ 


Upon the trial of this eauſe, à verdict was pid for the 
1 z ſubject to the opinjon of 'this court, upon the fol- 
owing BY | | ; N f N | | 


Queſtion-=*© Whether an eſtate for /f, or in fee, in the 
premiſſes in queſtion, paſſed to the abovenamed 7% 
 Haſelwood by the ſaid will of Margaret his mother,” 5 


Vol, III. - 6 It 


3 162 
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It was firſt argued on Tueſda 20 November laſt, by Mr. . 


1765. | | 
L, lu for the plaintiff, and Mr. Hwhom for the defendant; an | 
-Frocmon Ton again now, by Mr. Blackflene for the plaintiff, and Mr. .d. 
. derburne for the defendant. INT OLD, | a a N 5 
Hot var | 8 4 1) * | 1 
"a. Tur Copnsn. for the plaintiff inſiſted: that Jabs the pi 
ſecond ſon took an eſtate for life nt 1 
| The words, in legal ſtrifineſs, import, an eſtate for life: , 
and no intention appears to the contrary. The intention muſt $ 
be collected out of the words, Cre. Car. 368. Spirit v. Bence, the 
Collier's, caſe, 6 Co. 16. a. proves, © That a charge of fo tu 
«& much per annum does not give a fee.” And the reaſon is, is 2 
becauſe the deviſee may pay it out of the profits. *Tis true, ne 
wherever the deviſee may /uffer, it makes a fee, But here, * 
the deviſee could not be a hoſer for the charge is not upon him, 77 
but upon the fate and is payable out of the profits. Now this 
eſtate being 10 J. per annum, a charge of 507. would have asf 
been diſcharged in about 5 years: conſequently, here is no wle 
poſſibility of a loſs. Therefore the caſe of Read v. Hatton in loſe 
Mod. 25. was not, they ſaid, againſt them: for, there was age, 
a poſſibility of loſs. And there is no caſe ſubſtantively de- TECE 
termined on an introductory clauſe only. : 1 
No inference can be drawn from the contingency of Jobr'; YN 2 
an 


dying under 21: for in that event, the three daughters were 
note itſelf is only the opinion of the reporter. There the de- 


viſe was“ T give my inheritances &c: and if he die before 


the teſtator's own right heirs; who would have taken 


eldeſt ſon, of 23 years old; and only a life-eſtate; to her 


. mitation : and there is no reaſon to ſuppole it to be intended 


to take; who were not his heirs at law, So that it is not at 
all ſimilar to the caſe ef Purefoy v. Rogers, nor affected by 
the note at the end of that caſe, in 2 Saunders 388. That 


he come to the age of 21, then I give my inheritances Ec, 
4c to my heirs for ever.“ There, the ſubſtitution was To 


without that clauſe: but here, the ſubſtitution is to third 
perſons. Therefore Jobn had a life-eſtate only. And ſo it 
appears, by Comyns 353. Fowler v. Blackwell et al. in C. J. 


The teſtatrix might, with good reaſon, gire 2 fee to the 


younger ſon, of 7 years old: the ſavings during his infancy 
might make this deviſe equal to his brother's. This is a de- 
viſe © Ta John in general,. without adding any particular li- 


any more than ſor his life, : . 


Tas 


SR of” a » 25 fe 1 fle; ſo WP eve Fu 
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ex dimifſ. . 
Bnanorones, 
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ah 


cn ate e Ee he een 6 hy Ne out” of ” 


the 4 it ws only a life-eſtate, - But this is a Ling of 2 
at dah 7 value; Thee deviſce ran receive nothin 
ing g years ot 7 the 50 /. is paying off: and there 
is a ſtrong, it 


viſe. Therefore it mult be conſtrued a fee, Tris a principle, 


of his being at alla gainex by the de. 


« That the dexiſee muſt be meant to be benefitted.;” It is 


enough, * That h * can be no loſer.” Read Ye 
Bass, 2 Mod. 25, 26. Was WS ago a proof of this 
as ſhewing that the benefit to the deviſee is the ſpirit o of ch the 
rule, But there was an event in which. he muſt have been 3 
| boſer N iy 8, 8 living ll he came of 
age, and own penis + before he gould * 
received: 50. out of che pros. wy 


Here was a mother of ſeveral children, witholit any 
to any of them. She gives a fee to the firſt ; and 1 
inened hee, bent i th ſecond dan. 


 Thedeviſe over to her 3 dau ghters,—* If Nine dies before 
« 21”=is an argument of the intention of the teſtatrix, 
Why ſhould this clauſe of reſtriction to dying »nger 21 be 
added, if-ſhe meant only a life-eſtate ? And if he had died 
bfore the end of the 5 years her daughter Margaret 2 
would not have reaped bes fruit of the 50 /. legacy; thoug 
her mother certainly meant that ſhe wa In this reſpeRt, it is 
within the reaſon of the caſe of Baddeley v, Leppingwell 's in 
Trinity term laſt ; where if Sarah Boreßum had not taken an 
eſtate in fee, the _— W failed. 


| The teſtatrix profeſſes to * of all ber, * worldly eftate ; 
and conſiders 1 reſidue as con 

Theſe words © All her worldly eſtate” ſhew her intention to 
diſpoſe of the inheritange. Ibbeiſon v. Beckwith, Forrefter 1 57, 
160, In Comyns 337. Scat v. Alberry-—a deviſe 0 To my 
* couſin Thomas Scrape, of all my lands in V. altham-Abbey, 
" boys all other my eſtate whatſoever and whereſoever, 
was ho «6 . 

1 lden to comprehend © A// * he had, ca] or pers 
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176 „An there is no caſe ante determ 
7 do &« expreſſing the payment to be out of ebe Th and Reer, 


Fronten ron © does not admit of its being the teſtator s intention to 
een an eſtate in fee,” The court muſt judge upon e circum. 
Horypaye ſtances : and the . o*, this en ks! ROE P fee 


et al. was intended. | 8 67 


. OR — n . 


Tun Can, for the . . Py we is a 
very conſiderable chance of a benefit : and no poſſibility of 
loſs. It is not negeſſary, that it ſhould be A ie benefit: 
a probable chanc of benefit is ſulficient. ee e 


In the caſe of Read v. Hattin, there was a poſt o 
| boſs: and MOOT the deviſee's bters was for life. 


As w 8; Alberry—It Ales" not apply to the — 
caſe; r 1 words there are ſo very amp, . All * 
« eſtat ity whatſoever and whereſoever.” 1 75 


Wy to the charge of 50 /,—It'is ſettled, that if — 
ble out o of the rents and profits, it does not give a fee 
| The — caſe is a valuable and beneficial deviſe, upon the 


Dun Aus Tron v. 


balance of the rents and the charge: and therefore it ſhall not 


be conſtrued to carry a fee. al 


As to che deviſe over to 1 three” 9 in cake of 
Johns dying before 21 —if this clauſe had not been added, 
it would, in that caſe, have gone to the elder brother (Jahns 
heir at ne ) whereas the teſtatrix meant it for other perſons, 
and not for the heir at law; and therefore bit foundation of 
her intention to give a fee to John, entirely fails. And no 
intendment can be drawn, but from the words of the will. 


Lord Mausrinip— The -teiftior's intention- muſt be 
taken and collected from the whole will: and it muſt prevail, 


if confiſtent with law.“ C 


* rock. Aug. 1 | 
2745, before taken from all the parts of the will conſidered together, to im- 


Lord Hard. ply the uſual qualification “ be liue fo long,” after the limi- 


wicke,in Chan- tation of a term for 99 years; which had been omitted by 


Cery. 
8 the negligence and i e of. the 7 885 contrary to the 


manifeſt intent. g 


The queſtion is is, Whether ir John 228 ok an tte 
« for life, or in fee, under his 1” 7x. 5 


There are uo words of limitation alited to the . 


1 — him. Many people do not know that words of limitation are 


1 to be added to deviſes of land, any more than · to 
| _— 


- TCL eCard. oe GG 


v. Hellier was a conſtruction 


Hu WY 5 GR. BR. ö / 175 Yew 


For oy perſon nal . Ik u 1 elſe ap oo he 1 4 
= denſe AS nſtrued according to lau; and appears, Ne * 765 
words of f Imitation, can take an eſtate for life only. 5 


en dimiſſ. 


ee a many other clauſes in this will, from which, e v. 
taken all pm on intention of wo teſtatrix oy 'be .col- | . 7 


n 48 


-» She FR 5 * ws didn not thi to 1 e 
| 232 part of her real eſtate. She has ſpecifically named 

each part of it : and her ſweeping reſiduary clauſe does not 
mention her v eſtate. Therefore ſhe thought ſhe had fully 
diſpoſed of that before: and conſequently, ſhe meant this 
deviſe to her ſon John to be a deviſe in fees Then the charges 
this deviſe with 5o/. Let the ſum charged upon a deviſe be 
_ ever ſo ſmall} it thall Hire a fee * but if it be made payable 
out of the annual profits," tis otherwiſe. Tir therefore is a 
middle caſe. For, h. e, John was but ſeven years old; and 
ſhe appoints him guardians during his minority: therefore 
he did not want the une profits. If he ſhould die under 21, 
there is a deviſe over to the three daughters of the teſtatrix. 
This ſhews her intention to give a fee. For if he lived to 
21, he might then diſpoſe of it himſelf ; if he died before, 


he could not; and then 2 be diſpoſes of it. 


"ip John Watts Jy to take an Eſtate for life, hy he of 
FI death muſt be immaterial to the deviſe over. But limit- 
ing it over, "only upon 'the contingency of his dying in his 
wg. ſhews that the intended to give him an re. eſtate 
| in fee, which he might diſpoſe of if he came o e: and 
unleſs he lived to be of age (when, he a dial of [4 


the meant it ſhould go to her daughter s. 


A queſtion applicable to this part of the argument was 
pleaded in the days of ancient Rome, by * Scævola and Craſſus, * Tully de 
in the famous eauſe between Curiur and CPoniur; and much Oravore, lib. 
agitated in modern times, in the courts of of, "HR 1. fo. 175. 
in the caſe of, Jones and J'oftcomte. bt. Tel ab) 


3 man, taking for granted chat kis 1 ich Ts with child, 
deviſed his eſtate to the child his wife Was en ſeint of: 


and y ſuch child died under age, then he deviſed it over, 
The woman was not with child. The n 1 85 2 Whe- | 


ther the deviſee over ſhould take. 
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„ 1365 determined, that the i len thou h not er 
Sewers error be conſttued to giye the eftaty to the ee cn + yl 
3 2 v s child Med ta be of age to tifpoſe® of At 
Horepar _ quently, no ee ding erer eite the fats 
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ne ce | 
wha as In Jenes v. . Waſtes b, „ K came before Lord Ae 


were feveral: 8 particularly, 5 Whether 

| talk the ſurplus was diſpoſed of, or not? Phe caſe is re, 
h p. 3161 3 in Precedenty: in Chancery 4 Err Caſes 
17 4% Abridged, and Reports in Equity, Called Giibetrs. x The 
vic? decds and writing, as to the realcoſate were ordered 

75 eee eee 9-03 e e 90 e e 
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* of the court of Hing .byngþ,: upon an ejectment 


eas, by the repreſentatives be. the wite, F. 9 9 7050 Gi 
855 for the Freebold eſtate, - Tte FADE on to. vl 1 
fore Lord Chief Juſtice Eyre; and _a cafe was made 
s caſe was rk. argue in the common leon. 

I gth, of Febryary. 1741, e opinion 9K. th 
That the deyile over 'Heyer took a . Jud 
Oren for the P laintiffs, for two-thirds on Lye... R Kren * 


Afterwards,” anther ejectment whs brow ht for the 

; e in the King's bench + and the judgment of the 

court was for the devi over: The firſt aſc was Jones 

v. N. eftconib ; the ſecond, Ardrexos, on the demile of 

| 4 Janet Vs Fe and others the third; "Roe, on the de» 

< 51a T'* © Late" of Fulbam v. Wars the fourth, Buller, on the 
5 0 diuetiſe of Filhani; v. Mole, in the ange bench, Mich. 


a. 


df 


> if 


Fd 


109 G. 2. And Lord Chief Juſtice Lee, in deliverin 
* opinion of the court, mentioned, as one reafon 0 
15 their opinion, .* That the intent of the'teſtator 1 was ap- 
4 ws? parent and expreſs that the eſtate ſhould not deſcend ; 
_ 45 and chat tha confingency was not a condition precedent 
at of bu it a l atis wo profeding o oi | o the wife,” | 


© the firſt taker dies in his minority,” to infer that he was 
intended to have the abſolute property i he attained his 


| majority. 5 | | : 
9 1 RES th This 


+ 
.) ous ill for an account of the perſonal eſtate. And 


al th Trinity terw 4798; the caſe cant onylen he . 


& brought for the lea/cbold eltata: and then the court gave 
85 1 Judgment far the 0 ae an; devideg 
of © ww + | XY * 29th wy ol git lags ot: hs oil 
- [An eren 43 wil atten ra ads he in the | 15 80 


e mu, ed . with wes is 


The argument holds equally, from a Hmitation over, © If 


a. gg . 


+ $5 


2 E 


"This is a 4 44405 provi on for” all er kb; ale 


hampering chen with intl and Hin bns. Tiere oduld” wi 
Fevanrot Tom 


be no intention to make W e rn he ſons, 


| Therefore ſufficient appears upon the face of the will, to 
ber that the imention of the maker of it was, i That 


xt ' minority.” wo * 


clearly manifeſted by the will. The ſtatute only requires a 
will in writing; ebe uires no technical words. Therefore 


if found. (not ind itrary) conſtruction, it appears 
15 the intention was © To deviſe a fee,” it is immaterial 
what words are made uſe of. And all the circumſtances and 
clauſes are to be united e eee in order to was a8 


this intention. 
- Now: upon this will, the 3 intention 4 l appear. 


ſhould wy wy, una he ſhould dic is his 


„ ae W e A be 


er dimiff. 


BAM Ton v. 


Hol var 
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The introductory clauſe is very material. It ſhews the ob- i 


ject of her conſideration to be her wohole word! gate and it 
b much the fame as if it was repeated in caoh clauſe. £1 Gs 


She had two ſons and three daughters, ſhe meant to pro- 


vide for them all. She meant to give the ſame: value and 

dhe ſame intereſt to both of her ſons; only that Jahns part 
n 50l. charge: and in caſe of his 
death in his minority, ſhe 69h his part to her daughters, 
If ſhe had intended it to have gone, in that event, to her 
ſon David, ſuch a deviſe over © to kim,” would have been 
unneceflary and ale 3- 4 dvi e Dow? at aw” being 


nugatory. 


As to the charge upon this deviſe to Jobe——Though it is 


made payable * Our of the rents and profits,” yet it is ac- 
companied with ſuch other clauſes, as take it out 1 the 9 
tinction laid down 1 in Collier's caſe, i 6 Co,” f = 


| Ir the ceftratix had lived till 5 e age and, 
then died; and Fohn had alſo ed within 5 years after his 
mother's death; this e- — have fins. = no benefit. to 


him, but poſſibly the contrary. Therefore: the, probably, 


did not mean it to him for life any; when it might have been 
* to is if en in it ad ceaſed ous 


* 


He concurred with Lord Manifils manner ef reaſoning 
upon the reſiduary clauſe z wherein ſhe has made no mention 
of wo N ** diſpoſed of 1 "I 


Ei: 
BH 


* * 


1626 
1 * 5 
a APE 


Faoguonron contingency of his dying under 21. 
exdiwifl, it * that 


BaanzToxt v. 
Hor vpay 


Mr. «Deniſon . 


nd r. J. 
Pate were ab- 
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ies, t 


ſon of his ſaid brother Ne 


make of the boy off 


. 


* 


Term schn. 


1765. The only. rn that could x 
8 of the eſtate ſo as to have the diſpoſal 15 it Ko, 
or, 5 
meant to give him an 1 5 ; u 


1. order to ef. TIIIS. was 2 © $a A, 10 158 
coming lane. by Cornelius Chapman, on the ſeveral Jeanie of Richard 
Oliver pin Jabella his wife (the teſtator's heir at law ;) and 


enjoyment 


Was the 


the whole, | 
* 5 


gt 1 ae Fer * Cur. e N 05 
The PLatwriry to 'be nonfui ted: and— 
* Want to * delivered to the Daymaxr 


| Chapman, « ex dim; 1 Oliver & Th mY Brown 
et al. 
L "FA 


|  conftrued ſon as Uf Thomas Batterſbee and Fohn Cooke, two truſtees ; r np 
| —_ "oY the Lent aflizes 1763 for the county of Lancafter, It 
| found on the demiſe made by pop and _ gn and 2 


Foſbua Brown, being ſeiſed in eee premiſſes in queſ. 
“ by his laſt will . 4th of May 
fame to his wife for life; and after her oath to his brother 
Thomas Brown, until ſuch time as William the eldeſt fon of 
his brother Reginald Brown ſhould attain the age of 24; and 
from and after the faid Wilkam's attaining that age he gave 
the ſame to his ſaid nephew William Brown and his afligns 
| for and during the term of his natural life; and from and after 
is death, then to the firſt ſon of the body of the ſaid Wit 
tiam How. lawfully begotten or to be begotten, and to the 
heirs male of the botly of ſuch firſt ſon lawfully to be be- 
gotten ; and for want of ſuch iſſue, then to the ad. 3d. 4th: 
5th. and every other fon and ſons of the faid William, ac- 
cording to their ſeniority, and to the heirs male of their bo- 
* eldeſt of the ſaid ſons of the ſaid Villiam Brown, 
and the heirs male of his body, always to be preferred before 
the younger and his heirs male; and for want of ſuch iſſue 
of the body of the ſaid William Brown, then to the sxconD 
_ ſon. of his ſaid brother Reginald Brown, for and during the 
term of his natural life; ad after the death of the ſaid ſeromd 
ginald Brown, then to che firſt fon 
S the tedy of ſuch SECOND ſor, of his ſaid brother Reginald 
Beroun, lawfully begotten or to be begotten, and to the heirt 
wh SECOND ſor, lawfully to be begotten ; | 


1694, deyiſed the 


and for default vf ſuch iſſue; to the 34 4th. 5th. and every 
other ſon or * the _ b of the faid- Reginald; 
a 
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Yodies of the ſaid. third, fourth, fifth and other (ons of the 


' [aid ſecond Jon of the | 
the eldeſt the: ſaid ſon and ſons and their ſeyeral heirs - 


male according to the ſeniority and priority of bi 


f. l 0 
nale; and for want of ſuch iſſue, hen 70 che cligf er nex? 
ſon or ſons of the ſaid Reginald Bruum for the time being; 
for the term of his natural life ; and after his or their deaths, 
to the heirs male of the body of ſuch. eldeſt and next ſon of 
his brother — inald 3. and for want of ſuch iſſue, then to 
the firf ſon of his brother Samuel Brom, for and during the 
term of his natural life; and from and after the death of 
ſuch firſt ſon of his hrother Samuel Brown: then, to the: firſt 


fon of the body of ſuch firſt ſon, of the ſaid Samuel, BYowh, 


lawfully begotten or to be begotten, and. to the heirs male of 
the body of ſuch. firſt ſon of the ſaid Samuel Brown:law- 


fully to be begotten; and for want of ſuch iſſue; then to 


the 2d. 3d. Ath. 5th. and every other ſons of the eldeſt ſon 


of Samuel in tail male, and for want of ſuch iſſue, then to 


the 2d. 3d. 4th. 5th. and each other ſon and ſons of Sammel 
for their reſpective lives; and after their reſpective deaths, 
to their reſpeQtive ſons, in tail-male; and for want of 
ſuch iſſue, then to his own right beirs for ever. Then 


comes this artiele, C“ And I do declare that the reaſon of my 


« ſettling and limiting my ſaid meſſuages lands and heredita- 
n ments as aforeſaid, is becauſe I deſire to have the ſame 


« continue in my name and blood, ſo long as it ſhould pleaſe 


od to permit che ſame.” 


a 1 „Il 4345 

On the iſt of Auguſt 1694, Joſhua Brown the teſtator 
died ſeiſed of. the premiſſes, without any ifſue 3 leaving Ann 
his widow ; his 3 brothers, Thomas, Reginald, and Sammel y 
and his nephew William Brown, the only ſon of the ſaid 
Reginald at the time of the teſtator's death and alſo at the 
time of making his will, and who was 
March. 16 r n e milf 


. Upon the teſtator's death, Ann the widow entered and 
fo did Thonlas his. brother 3 (on their reſpeQive parts deviſed 
to them): and on 29th March 1706, the 0E William 
having attained his age of 24- years, he alſo entered upon 
the tenements deviſcd to him. | 


Alter the death of bun the teſtator, but during de 


life of William his nephew, Reginald the teſtator's brother 
had iffue a ſecond ſon, namely THOMds BrRown;z who was 
rn 13th of A arch 1695: and on 16th of January 1696, 


1 


Reginald died, leaving iſſue the ſaid William and Thomas, 


aud bad no other ſong, 


| before the younger of the ſaid ſons and their heirs Bae. et A. 


horn on 2908 - 
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in of the faid Reginald, lawfully.to be: begotten, Carts 
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0 fach of Jamury 1712, en We with died; ad 
Wrillize, the firſt ſon of Reginald; entered u pon the premiſes 


Rugs" aa] and died feiſed thereof, on 2oth of December. 1722; 
n et al. 
d td. ginald)" entered; and in 172), 1 G. 2. obtained an act of 


iſſue T84BELLE, now the wife of Richuru Oliver the plaintiff 
Upon his death, Trrentas his brother (the ad. ſon of R. 


parliament to enable him to grant building. leaſes of the 

miſſet in z having ec: «fo e ee n 
2 daughter, both under age : this Reginald was born 4th 
_ OSober 1718, and was the only ifſue male of Thomas; and 
died 26th dpi 1736, without ys and 1 and 


„ ern 1 4 
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„ volichee: Which, by inden- 
| turesof bargain and ſale and of releaſe, dated che 1ſt and 
-2d of April in the ſame year, was declared and agreed by 
parties to the' ſaid indenture to be and enure to the . 


uſe and behoof of che ſaid Thimas Brown his heirs and af. 
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in the ſame year, died; leaving the defendant" Sarah Ma- 

ee ped 000 on 
and beir at law. | 
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original teftator, died ny" any ide. 6 ö * 
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» T$ABELLA On cid the. plaintiff, 18 heir as Sor of Wit- 


nun Brown, the in rg of Reginald Brown ; and is allo 


beir at lay of Foſbua Brown, the original teſtatar. 
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el VENTION was, e Whether Tromas, the Rec Jon 
be of Reginald, (which Thomas was not born till after the death 
« of the teſtator Foſbua Brown,) took an eſtate tail under 
„ eee Drow#'s willy" or only an eſtate for life.” Pats 


Os dhe pitt of the Pin ixwwasinfſſed w/e an eftate 
e e e een . 


wenn. in 0 NAY b ar 0 Feb . 


ECT 1 1:1 11 A” Sod 
whe general he long. Nel 175 emounte 


Tap PLAINTIFF's counſel - be 5 Coke tas 3 gane 
of the will, and particularly from the teſtator's expreſs de- 


claration . That the reaſm of his 5 and limiting his 


« eſtate in the manner he had done, was becauſe he defired 


* to haye the ſame. continue in DD name and blood,” and 


likewiſe from the expreſs words, © For and during the term 
« of his. natural life.: "That the:manifeſt wrexTION of the 
teſtator Joſhua Brown: was to give to the ſecbnd ſon of his 
brother Reginald-an | eſtate | for life only; and to make all the 
ſons (either born or unborn) of his — Reginald, and of 
his brother Samuel (after his brother Reginald, ) tenants for 
bfe ſucceſſively ; ; with-remainders in tail, to the firſt and every 
ther ſous of ſuch e en for life, A a 


nan 
* 


— 
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n REES n 
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165. 15 0 H eſtate for life may "be Wit to a perſon n 10 
. e e , the firſt taker. And bee the eſtate firſt en to the ſecond 
... Cua ex ſon (not then born) of his brother is — reſſed to be 
82 yo! 42. an eſtate. for life: and 0 words of limitation bo. meant, or 

ee dean with any propriety of conſtruction be applied to the fe. 
zown etal, cond ſon 1 Reginald ; and conſequently, none that can ope. 
A mite ſo as to enlarge the eſtate for life K rien to him. 


Te muſt be. confeſſed, that” there is an inaccuracy Or con- 
fabon in the wording of the deviſe that is to take place imme. 
diately after the death of Reginald's ſecond ſon. The words 
are ® And from ad after the death of the ſaid ſecond ſon of 
« my ſaid brother Reginald Brown, then td the firt ſon of 

„ the body of ſuch — fon of m Pg brother Reginald 
« Brown, and to the heirs male of the body of sun Ec 
Fa SON ;. and for default of ſuch iſſue, to 2 he fourth, 

«fifth, and every other 'you ſon or ſorts of the ſaid 
und for of my faid broker Regs inald Brown, and to 1 
N third, 0 Rs 
1 and . hong ya 1 775 * foie 


15 Vl can FR no e Joutn, 3 wies . to 

a mere accidental omiſſion in _tranſeribing the fair copy of this 

will from the original rough draught of it. It is evident, 

| that a line is inadyertently left out: and it is moſt clear, what 

that line muſt have been. The deviſe immediately after 

che death of Regineld's ſecond fon is To the frf fon of 

&« ſuch ſecond ſon's body, and to the heirs male of the body 

« of ſuch.” — Thus far the tranſcriber copied the draught 

right, But here he has N y omitted the following words 

* Firft fon lawfully to n; and for want of ſuch 

« iſſue, then to the ſecond fon ef the body of ſuch ſecond 

“ ſon of my faid brother Reginald Brown lawfully to be be- 
| “ gotten, and to the heirs male of the body of ſuch.” —If 

„ ttheſe words had been inſerted, the claufe had been quite 

elear, ſenſible, and methodical; By fupplyg the omiſſion of 

them, the Hmitation in favour of Reginald's s ſecond fon and his 

deſcendants will be preciſely the fame as the teſtator had before 

expreſsly made with regard to d's fir fon and bis de- 

— : which muſt have been the teſtator's intention, and 

ppears beyond doubt, upon fairly conſidering the will, to have 

— ſo. He certainly intended to give no eſtate tail, till he 

came down to his grandchildren. And if theſe omitted words 

are ſupplied, the ſerund for intended by the will is wor the ſe- 

cond fon of Reginald, but the ſecond fon of the fecond fon of 

Reginald ; not fon, but grandſon to Reginald Brown : which is 


| agreeable to the teſtator's intention . to limit his eſtate in ſuc- 
c ceſſion 


3 2 the *.. 4 222 r — — 8 - © - = _— _ l 

e r ß 2 nt EEE 

x e a £545 SF 37" I ae: a F 3 . N 

r. to * I Sn} 5 3 12 - 4 * 47%, = RIS = x 4 - a r 7 r rr — 
rap _ Rr Ir 


8 


S AS S gg s sas aa 


dre? 
8 
as ry 


r 
= „ W 2 N 
"ut" * 0 * be * 1 — Ws he 


© NEED 
8 


OD, 
OTE ag 
* 85> of 
-_— a 2 


T 8 Z 8 g. 


ee 
= Me — 
. 


Ed 


8 2 


e - 6 ; 


—— 


1765. 
— — 


1) this omiſſion, the caſe 1 e ee 
where the words “ If Sir Jahn Coryton ſhall ſo long live,” Brown e: 


: ſupplied, yet ſtill it ſhews that the « ſecond en meant in this hor | 


clauſe could net be Thomas the ſecond ſon of Reginald : 15 10 Aug. 1745 / 


that ſecond ſon, is To the third fon of Reginald, ſecond 


of the iſſue of the FATHER of that 7hird ſon ; but of /ame other, 
| perſon, concerning whom the queſtionable words Second | 
n ſon” muſt be underſtood, and to whom they muſt relate. 


” 
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On the part of the plaintiff, it was further obſerved, that 
Thomas Brown, the ſecond ſon of Reginald, had him of de- 
 cided the preſent queſtion, by applying for and procuring 
an act of parliament, wherein he is, upon his own fuggel. | 
tion, recited to be tenant for life, with remainder to his firſt 

and other ſons in tail male ſucceſſively. His petition for this | 
private act, and the recital in it Nhat the deviſe to him 
« was only for and during the term of his natural life,“ is a 

bar to him and thoſe who claim under him, and precludes 
them from claiming as tenants in tail. And it was ſaid, that 

Lord Hardawicke had ſolemnly declared ſo, "ay lately, in 

the Houſe of Lords, in Sir James Mackenzie's caſe, 35 


« 
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Note — This private act of parliament recites the will, as 

if it had really been as Mr. Wedderhburne now ſuppoſed that 
it was meant to have been; and as if it went on, to give an 
Eſtate in tail male to all and every of the ſons of the ſecond 
ſon of Reginald; and proceeds upon þ@ ſuppoſition “ That 
* Thomas, the ſecond ſon of Reginald, was tenant for fe,” 


Tux counssL for the prrexDANTS laid it down as an 
eſtabliſhed rule of law, “ That if a deviſe be to one for life, 
« and afterwards a limitation, either immediate or mediate, 
© to the heirs of his body, the deviſee takes an eſtate ail.” 


Now here the deviſe is * To the /econd ſon of Reginald 
* Brown, for life; and after his deceaſe, to the firſt ſon of 
bis body and the heirs male of the body of ſuch /etond ſon.” = 
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mogeniture and the ordinary courſe of of ſucceſhon ; no 
2 ee for the Word“ Sor” id, in this . 
nomen collect vum, Nor was this anborn ſirſt ſon of an untery + 
father (as the fe ond ſon. of Reg: ene Toke FR ans 
ſon 

6 a perſon 4 is i rome 9 take oft by wor 
chaſe: and then the caſe is no more than a devil: A 

« for life, e alen male e which iy w 


e an eſtate 


As to the INTE NTLON of is aer YT ee , 
to hare been piety WA, 100 been id for, on the 
other ſide; and ſuppo 0 7. t 6“ That 
« the imagines ( omiſſion 10 Sag mi; wr 'Þ lied by 
« conſtruction z* F ks that ee coul hy tale 7 7; for 
it is 4 limitation ity upon a 14 
feſtly tends to a Rar" 4 55 55 2 ſuſpenſion wh the 115. 
ance from veſting, and e rendering the eſtate un · 
alienable for a longer time than the policy of fie law allows ; 
which has not yet been permitted to laſt longer than the com- 
ö e eee 
* | 


Though the tentrartdj to the 1 a of nern ſors 
can not veſt in them of , yet they need not be to. 
tally rejected. They ſhe: teſtator's intention * That 
* ſuch iſſue ſhould ſucceed to the eſtate” : and the only way 
for that intent to take place, i is, by conſtruing the unborn 
ſons of Reginald himſelf to be tenants in tail male; and then 
_ their iſſue will inherit. Whereas, the conſtruction "contended 
for by the plaintiff would totally preclude them from taking, 
and defeat the intention of the teſtator © That the eſlate 
cc ſhould continue in his name and blood.” The expoſition 
of a will ſhould be ſuch as will beſt ſerve to effeQuate the 
general intent of the teſtator z and whenever a court /uppties, 
by conſtruction, any ſeeming defect in the language, it is 
always in order to ſupport, not to defeat the teſtator's inten» 
tion: whereas if the fur ſed omiſſion in the preſent will 
were to be ſupplied by end g, in the manner propoſed 
ort the part of the plaintiff, it would be only for the purpoſe 
of e it the next moment, as void, and ES” the 
general intention of the teſtator. 


As to the acT of rantramer——ſt can't vary 1 real 


richts of the parties, with reſpect to perſons not — 


4 
{ 


Term 5 Geo. 3, R R 
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it. It could not male any alteration in the Kemitativns 1 


el. It was ſolely intended to protect, in al. 


events, the ons who ſhould. become. leſſecs, upon the 


terms of uilding and laying out their money, upon the 


of it. It cant affect a queſtion of $08,560: 
—— Je, Brownta will». 77 5 


J T | 


Calin and, Coulſon, the duke of Marlberough, and lord Go» 
dolphin, W 
La, (ante 38.) 

Reph— i 
. heirs of the body.of the. . 


= cond ſon of Reginald,” which, uniting (as they ſay) with = 


the former deviſe To the Nenn for his life,” 
| his life-eſtate into an eſtate- tail. The anſwer is, 
that here i A ſuch eee none was meant, nor = 
any words of limitation be with any propriety applied to 
ſecond ſon of Reginald, rr 


They. have argued, that though the law will not permit 


the unborn iſſue of an unborn anceſtor to take that very ſame 
eſtate which the teſtator intended to give them; yet, in or- 
der to effectuate, as far as may be, 2 taſtator's. intention, 
it will give their ance/lor a larger eſtate than was intended for 


him; namely, an. eſtate ui (under WO 11 "Oy take,) 


inſtead of a life-eſtate, 


| Anſwer. This conſtruction would be inefſeftual to attain 
the end propoſed : becauſe the tenant in tail would thereby 


have it in his power to defeat the order of- ſucceſſion. And 


phe licy of the law will not allow the ons of Thomas. ( Rev 


N ſon, unborn when the will was made, ) to take 


| 3 e which the teſtator deſigned. they ſhould take, it af 


fords no reaſon for giving to their father an eſtate which the 


teſtator certainly did nor deſign that he ſhould take; and ſo, 
by a diſpoſition which the teſtator never meant nor thought 
of, put it in his power to diſinherit his iſſue, and fruſtrate 


the teſtator's. declared wiſh and defire, 


Tu Cover (namely, Lord Ml and Mr. 


Juſtice WIL Mor, the other two judges being abſent,) held 


2 Thomas the ſecond ſon. of Reginald took an eſtate 
AL. 
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counſelſuppoſed to be left out: and as the 


But che omitted limitations could have been ſupplied by 
conſtruction, they thought the unborn ſong of an wnborn ſon 
could not have taken; and that, to effeQtuate the general in. 
tention of the teſtator, the word © en ſhould be conſtrued 
a word of limitation; and an eſtate Tait. given to the ſecond 
8. bk 


Tuts was the ſubſtance of their general opinion. 3 
Their particular expreſhons were ſomewhat to the follow. 
55 'Lozp MansmieLÞ—A court of. juſtice may conſtrue 
a will; and, from what is expreſſed, neceſſarily imply an 
intent not particularly ſpecified in words, but we cannot, 


G + 


will now ſtood, 


A 


18 


F 
of 


5 5 


from arbitrary conjecture, though founded upon _ higheſt 


degree of probability, add to a will, or ſupply the 


Lord Hardwicke, though generally liberal in conftruing 


the intent of teſtators, would nt ſupply a contingency omitted, 


; in the moſt favourable caſe that could exift, A mother de- 


viſed her real and perſonal eſtate to her daughter (who was 
an only child;) * And F ſhe died before ſhe is of age to 
« difpoſe thereof,” then deviſed it over. The daughter 
lived to be married; and died, leaving a daughter, between 


as ta the real eſtate. C 


20 and 21. Lord Hardwicke dec | for the deviſee oyer, 


But if words are rejected, or ſupplied by conſtruQion, it 


muſt always be in ſupport of the manifeſt intent, 


Here, adding the words would defeat the general intent: 
which certainly was That the iſſue male of the ſecond ſon 


4 of Reginald ſhould take, before it went to the others in re- 


«© mainder. But if the words were added, the limitation 
by the rules of law, would be void. A Pos$IBILITY eannot 


be deviſed upon a poſſibility. The INTENT cannot be effeCtu- 


ated, wnleſs the ſecond fon of Reginald has an eſtate fail. 
The blunder of expreſſion is here favourable to the real 


eating; and therefore cannot be ſupplied by conſtruction: 


the conſtant object of which, is, * to attain the intent.” For 
this purpoſe, words of limitation ſhall operate as words of pur. 
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They could not infere the limitations which the plainti, 
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chaſe z implications ſhall ſuppiy verdel omiſſons; the leiter | 


way; eve 3 of grammar, every impro- 
_ ot ge — mall be eorrected by the general Pore wh 
en cl T and manifeſt. But Here, to ſu pply the words 
omitteck by miſtate or blünder, would Wo a blunder in 
law, and L 4 the teſtator's N view and intention. As 
the words fand; the ſecond” 
tar The Mer“ af by teftator cannot be anfwered; but by 
ving him an eſtate tafl. THerefote the literal conſtruQtion 


moſt agreeable to the intent, and muſt prevail. 
The private att of paitiatheht cannot aftell wy vein, 


Mi. Juſtice Wizao'r--The: queſtion is what this 


— and whether we can give it effect, in parti 


* f 


. Two of 
bis brothers are dead without iſſue. 8 19 88 


it: 41 


At the time of the betalen s Aench, Millan 5 ern om fa ; 


of Regiaali us born : Thomas, the Levond, Was nor. He 
certainly meant the fame eſtate to Thomas as to William. But 


| that intention can not take effef?, according to the rules of law: _ ,. 


you cannot limit a non- entity uphrra' numentity; a paſſtbility upon 
a poſſibility. It was — that the ſecond ſon ſhould be 
tenant in tail, in- order to give the interition of the teſtator 


an effreti If the deviſe to tlie ſon of \Reginald"s ſecond ſon 
ſhould be a nullity, the general heirs at law of the teſtator 


ſhould-be-living, Let his intention 1 


vould take, though never ſo many heirs male from Ha 
far as it can go 1 but it can gy no further- e e 
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The clauſe. of his name and blood it, in effect, * 


6 That the . before it goes to 
be his dier“, ei x. 16/13 gory a its oe 1 
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Beide hop bis we inalraitty and üg 3 


iy and by cojefure # Words in a will are to be conſtrued 
as words of limutulion, or as words of 'purchaſs, as they will 
beft efeit unte the intention of — whereas the cor- 
—_ this blunder” (if it be one) muſt tender the will 

vr; and * che intention of Wann very 
high degree. 
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Commitment as Tus defendant was koughtmgr bf bateat corpus, from 


, 51 vg Guildford ; having been convicted by two Surreyuſtices, 


leaving his wife as a rogue and vagabond, upon 17 G. 2. c. 5. 57. (to amend 
and children to and make more effectual the lawys relating 4 rogues, vaga- 


| by Bis — uy bonds, c, for running away from his-parith;: and leaving 
invalidated, d. his wife and children to be N ener by the benen 5 es 


cauſe not al- 


71 * 7 E. 34 3 0 2 * bo 6 
ledged therein, | As - 
that wife and Mr. Hall, 46 behalf © of the defendant, 
children were commitment. 3.36 44 Mana d 117 LIFTS? 
chargeable to p 8 Ag . 8 


3 f n. #3 AT St: 


cauſe it was not * ber be was mt omi. which he. ought to bar 


for a limited been, e E R 2 12 45 if; „ 5 Mo . &* 74 mn bs, 
time, | 8 ww 
4 


bs As »/ * "m7 £2 +4 v3745 "344% 85 it Wot 2 174 11 


pariſh, and be- 


1 reli 1 
An 148 Fo Alge 8 That his wik arid children were 
« wee. rho to the numer” 4 A 9857; Ain d Wine 70 


er 
2 NS —— RAE FL 


TY wake e 1288 nien re. 7 OY but—* 7 
e he ſhall be diſcharged eee and-ceflers ins 
6s reads. A 


; < 8 155 + * 2 * 1 
> tri „ . he petit: cis „Slned 991.1 - 


MY N OS © — Ms 4 ; by 1ſt, denying that. a conviction: was neceſſaty; 

B | Adly. by arguing, that the words uſed were tantamount to 
= an That they were chargeable to the Pariſh; 

A2 adly. by attempting to that theſe words af the: com» 

; mit ment are equivalent to the direction of the * Which 
I. is c There to remain until the next general on 

1 ala ee on for — leſs; dm: a fue Julie or 


k —— . W r | 4 
Proper. « Ibis; da #530 WEE, 44 


1 Lord MansFitLD obſerved, that the 2d. Fi, 3d. &- 

tions; were ſufficient to invalidate the commitment: and 
it was better not to give any _ 3 about the ne 
5 .cellity. RI conviction; I „ yoo 272 2 
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— * * 1 G g : + n 1 ** "3 
* 21 5 


2 & % Tis £2 tt ed + - 


Tbe man was DISCHARGED. . 


> @ -- Shubrick 


«rs . 


+ 


/ NED cer (endet oft reno nite tn key Glogs: . 
. A 5 89 


Monsfeld, 3 to 3 5 — the com- 


| Hy rens TY 70 We | 1637 
:Shabrick vel Salmond. 105 ; 1766. 


1 _ den eue benen upon 2 eee Tor, 5 Feb. 
of affreightment, by the merchant who hired the ſhip, „; u. e 
againſt the maſter of . ſnip, for a breach of contract in (hr falls, 
ro ging g the port of —_— HU e a e Juſtice: Yates - 
covenanted to do- » + were abſent.) 


The declaration ſer forth, 40 — 5 * — being N An exprefh eo⸗ 
aſter bound out on a voyage to the iſland of Madeira, by venant ſhall, 
charter party under hand and ſeal dated 22d October 1 T6025 on 3 * . 
covenanted that he would, directly as wind and weather | 
would permit, after the diſcharge of that outward bound 
cargo at the ãſland of Maalira, fail: and proceed to Minu ' 
in South; Carulinn, or as near thereto as he could ſafely get; 
and there ſtay 40 running days from the time of ſuch arri- | 
val, if not ſooner diſpatched zi and load his ſhip with ſuch 1 
rice and other goods as the plaintiff's agents, Oc, ſhould 
tender to be laden: in conſideration whereof, the plaintiff 
agreed to pay him freight at the rate of 40. 104. pen ton for 
every ton delivered at the port of London, ien pars 
ee e e ae Sun dall? alu, J 


in this; charter-party is, the following oe EY 
« 1f\ the faid ſhip, ſhoald not be arrived at Hinyaw 5 
« by. the firſt day of March next. 78 the date of the 
« d Ae that then and in ſuch caſe it ſhould be 4 
in the option of the ſaid Richard Shubrick his factors or 
«aſſigns on the · ſaid ſhip's arrival at /inyaw, either to load 
« the ſaid ſhip, on the terms aforeſaid, or not; or at the 
©, then curretit freight given to ſhips loading at Winyaw for 
« the voyage aforefaid ; or to refuſe the ſaid ſhip entirely: 
tc ſo always that ſuch the intention of the ſaid Richard S- 
« brick his factors or aſſigns was declared to the maſter of 
* the ſaid ſhip within 48 hours after his application to the 
« factors or aſſigns of the ſaid Richard Shubrick at Wi nya .. 
And for the performance of the covenants, they bind them- 
ſelves, each to the other, i in dan penalty of 1200. 1 


The dechratien alkigned two . That the fa : 
ſhip did not fail and proceed to Winyaw or as ngar thereto 
as ſhe could ſafely get, in order to load c; but on the con- 
trary, the defendant did wißfully abſent himſelf therefrom. 
2d. That the defendant did not, on the ſaid 1ſt of March 
or at any TIE arrive at _ 3 but wilfull 2 | 


Plea (in bur of as aQtion)—That he aid 3 1 
al convenient ſpeed, and fail to the iſland of A) _ 
Dd3 | 


= me rerm 5 Ge. 3. BN 
1705. by ae of ronthinry mal 20 5 us 4 


u d . no 
2 other cauſe, was prevented arriving there till the 16th of Fr. 
Sabberer v. brey 156 ſo that it was'Tmpoſible fot him 40” diſcharge 
. 3 oy Wir een bios ary ere eee 


* « - v4 FN bo £ By 3, 4 8988 


D,, e 8 


e f : len ddl: levy aa d i 

1 5 Lan ble, after the diſcharge of his cargo, to arrive at Win. , 
oY by, the the iſt day of March., 5 
2 1 5 7 924 BY tt an 


To this; the plaintiff: temurred aeg: ant le de 
2 + joined ndemurters” * Wat 1 s : 


Mr. uhu, for che We objected, hat: theſe wine 
bal pleas : for the defcndurit was u d charged from his en- 
gagement; but bound to perform it. Iis a contract zy deed : 
and there was a Sufficient conſideration at the time of the a 
ment; though, upon à derd, it is not ſo 2 here 
ſhould be a —_— conlideration. * 4 e ae 
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_ rib Earl © b Cheferfeldr. 
the Duke of Bolton, in the exchequer, reported in Compns 
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I 627; where there was a covenant to 3 — . 

Hor houſe was burnt down, the tenant was obliged to rebuild it. 

55 And whenever a man coverants't6 do à thing; he is bound . 
£91 to perform it. So is Feabillv. Lime, Henley 54. And PA- : 
1 radine v. Jane, Aleyn 26, 2. And Monk v. "Capt, 2 Str.” 

5 763. which was upon covenant to pay retit 5 and there was 
ho alſo a covenant to repair, except in caſe of fire: the houſe 
17 - Was burnt; and thoug the landlord did not rebuild ait, nor 

17 did the tenant enjoy, during the time for which che rent was a 
* demanded; yet the "tenant was e 1 er gps rent, ace" 4 
Fi cording tc to MF covenant. en ON een er 2. 185 pp 
Ee 8 r279. 4 one Lan rh aeewilc co f 
i: As We Gebädzdt tht not arrive Winw bbore the fit g 
fe; of March, the plaintiff v was to lunes "Rap" —_— 6. Weller” 

3H 4. to 121 him 0 or not.” POSE ES 1 10 Bo a | t 
„ Dunningy ooh; for oy ene 1 was a po⸗ 4 
15 1 ment An fail to Winyaw in South Carolina, On 
Us the © een „there was a poſitive-engigement-to:pay tlie 1 
1 1 freight; with this ptoviſo, thiat «IF the thip did not arrive” b 
1 <«- before the firſt of Nſarch, the plaintiff Was to have his 0 
1 : OY erden whether to load the FP, or ane 2 72 5 
5 The- 294 did ret and it is admitted; . = * 
3 © #10t the defendant's fault. And therefore, as it: did not ar- a 
+ {8 Live, the 7 oo mar was not obliged . to ; 1 the 2 
We 


"It ES; 
= * EN 


_ * 
n 
* A. = 
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any fi ht, Therefore the confuleration ile, | | 
UE: yg, The diſcharge * the WON. 1 Nc Tre 0 
ment; i: and the contra is void. the r e Suvssie k- 
ir l SALMONDs 
be ales that 9 been e were lately conſi tered in 
 chancery, and determined not to . law; the caſe. about 
Fs, pert, Fee Feruin v. Fane, i in Aleyr 3 


-- be caſe between Mr. Zarrich and M Barry in C. B. was 
Lat articles for "Barry s performance. on the ſtage. Garrick 
and Lacey had covenanted to pay him 21. 12x. 6d. each night 
that he ſhould act, and to give him a benefit e, in 5 | | 
Mrs... Gbher ould &e, ec. The court held ® the contract · 1 believe this 
to be void; z becauſe there. Was, no ene obligation. Gs be 


Sour Op is "neceſſary, to ſupport the plaintiff's , 
action. And here the conſideration of pay the freight 
falt. Therefore there i is a great inequality in this contract 
between the parties: tis a covenant. eee . 
fore the plaintiff's action is not to be ſupported. wh 


| hurf—in reply. The proviſac Was 3 in 
favour of the plaintiff z not to prejudice | him, or to | excuſe 


— 


| 8 n vs 1 * 909 7 4 0 3 inghias my 7 : 
(The caſe I c do mat turn. ary big a emo A 
over. 1 


"is Garriet's 5 ap e chere was 9 want of 
mutuality from the fir/t entering into the contract. Here, 
was a good conſideration: for the defendant's entering into a 
yo e. He * do ſo: HI wind was 1 to pero 
mn it. 0 


* Es el true construction of 
tis "agreement, chere LE no ee 7 act, for arguing | 
power of. fan ELDEST; N | $| | 


| The diflinfion between init covenants y. operation of 
law, and expreſs covenants, is that expreſs covenants are 
taken more flrifly. A man may, 0ithout\ cortfideration, 


enter into an expreſs covenant, unden Band and [ ſeal. 


Here, each has bound himſelf by expreſs covenant under 
hand and ſeal ; and the nn has broken. the covenant 
on his part. 2 


The plaintiff wanted a Qhip at Wi injyaw in Carolina, to 
load with rice: and therefore he coyenanted with the defen- 
unt © To oP his ſhip there.” And the defendant co- 

Dd 3 | venants 


3 


2640 5 2 Term 50 3 K k. 


1765. venants ab 9 To o thi er“ and indy to ⸗ Dun 
Nee, ſhip's arrival F thine” her is 4 proviſo, „ That f he ev 
 Snopsren v. 66 there by the firſt -of March, he is to be 3 of 2 
SALMOND. 80 3 but if. he does ot arrive there | 1 firſt = 

| « March, then the plaintiff was to declate in 
% whether he would freight the, ſhi] or not? * LE raw defer. 
dant therefore thereby became' the inſurer of the riſque" df his 
getting there before the firſt of March, in which event, he 
was ſure of a frei ght: but he ſtill had à general chance of 
getting a freight even Was he ſhould "io 1 al 


"OH time. N 3 11. | RY 125 


The words are pies" fad” ting 1 * 
6 thither. The parties plainly meant that the ſhip was to 


« go thither, And the Nr fails by his not going. 


F There was "another Wile urig upon 4 U beßdes what 
has been mentioned: and all the opinions from the bar were 
„ That though it was a hard caſe yet the were d 

Su covenanted to pay the rent, was bound to pay it. 


FEES. 55 Mt. Juſtice Wixacor was of the fame opinion. 


| If the defendant had yot expreſely covenanted to go to this 

and had been unavoidably prevented, without any de- 

* See the diſ- 8 49% ult in himſelf ; it might have been a different caſe.“ In 
net in the caſe of the exception of fire, the tenant undertook © 
. pay. the rent in all events; e er 
t ) 


1 Here, the ener had hey 11 — n with 
—_ the defendant © To go thither.“ He expreſ/vly covenants to gy 
1 | at all events, In order to quicken him, it is ſtipulated by 2 

_ proviſo, © That if he do not arrive before the firſt of March, 
« the freigh hter is to have his option, to load his ſhip, or not. 
The conſideration to him is his being fure of a freight, in caf 
he got there by the firſt of March. But this proviſo can 

not excuſe him 1 not going thither ar all, becauſe he could 
not get there / /con . day 3 ; when he had LY co» 


'» 0 nantel to go to th Part. = N : 
Lord Milk hutn<-Th6 nner wick * over- e 
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Rex e che Inhabitants 25 5 4 land. 
This caſe is already: Erd and publiſhed, in the N 


ut 


_ it Nee ph in the THOR" 8 0097 


* 1 W 


| Rex ax woof Holmes, Mayor of Wigan. 


* 2 
« 


| 0 and Mr. Dunning moved to take off the file the return 
toa mandamu directed to the defendant Holmes, commiand- 
ing him to reſtore Edꝛuard Leatherbarrow® to the 6ffice of an 
 inn-burgeſs of Wigan ; on affidavit c That Holmes was DREAD 
« af the time of the return being filed 6 which was upon the 
laſt day of laſt Trinity term, on the motion of Mr. Te 
The import of it was, That Holmes was dead FER. the mo- 
« tion was made for filing the return. PE EO 


Lord MansFiELD and Mr. Juſtice de 36.4 turns 


« turn to have been ; oth Ao the fact had been aher to 
« them.“ 5 | 


Note—Thi mandemur en in 1759: and. Hatmes died 
about 3 Yeats, 1 * | b 394 


The difficulty was, . h to eme ther rl both 


Helmes and Leatherbarrow being dead, 


e ” — 


The motion ended in this—to ſtand over till 4 firſt Jay 
of the preſent term; Mr. Clayton undertaking to ſhew cauſe 
then, and file his affidavit in anfwer to the r . 
a week before the term. n 497 


 Arcordinghy=< » | x 


24th January laſt, ſhewed this cauſe why the writ of mandg- 
mus and the return thereof ſhould not be taken off the file; 
. That the return was duly MADE in 1759, and then ac- 
tually fiened by the mayor, at a common hall; and in July 
1 108 delivered over to Mr. Holt Lee, the agent for the proſe- 

' Nd4 | cutors 
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Edition of my SETTLEMENT=CASES.. Jos . P. * 


Mr. Clean, Bir- Morton, and Me. i on e 


Thurſday, 
Feb. 17 5 


N Thurſday, 22d e laſt, Mr. Serjeant Aþinal Whether return 


to a mandamus 


filed afier death 


of party who 


made it vught 


to be taken of 
the file, 


He was now 
dead, face the 
filing of the re- 
turn; but was 
alive at the file 
ing vt it. 


upon this“ Whether the court could have admitted the re- 
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eutors of the writ: and the perſons commanded by the wrl 
to be reſtored always afterwards. acted as inn-burgeſles, in 
tonſequence of ſuch reſtoration. Holmes died in 1962. A; 


Bromley, che preſent ag 
but has ſuppreſſed it. We did not indeed then think it necef. 


* fary to flo it: but we had a righr:to file it, even after Ha 
"Trath} and i was ro nelle 0 do H, * 


x Serjeant _ and Mr. . _ for th 


4 5% 44h — 


. AFTER ER 
- death," It can not now be traverſed,” The m * gave no 
authority to file it. And he it muy to the * 


122 eee, W 


The only q ueſtion is, © Whether Foo court would hang 1 
c dered 2 return to be filed, if they had been apprixed of 


« the real ſtate of the facts. Ir they would not, in that caſe, 
have IE] it do be TO they FAX now order. it to be talen 


7 & 1 file, | : 5 of 45 65 


A biſhop's certificate 75 an gxcommunication is null and 
void and of no effect, if not received in the biſhop*s life time: 


ay his ſucceſſor muſt certify." 8 Ce. Von. Na $ caſe, 


Lord on aſking 6 Whether there was any limi⸗ 


5 6. tation to the time of bed returns; and whether a return 


can be filed after the de of the party v who made it,” 


M. Serjeant Apinal, to prove, * That the return muſt 
cc come into court wh rv hands of the mayor,” & ited 12 Mad. 


308. The Kin 85 
uſed are Ce And th 


rough of Abingdon. The words there 
e return muſt come woe * hands i into 


Fc court. 0 


8 and kept in the mayor's cuſtody: in July 1760, he 
delivered it to one Felt Lee, who wy, t it in his hands till after 
t 


the mayor's death, without filing it, It was filed indeed after- 
awards, at a time when the mayor could neither ciyilly nor 


criminally be ag werabjJe : neither was it filed at the applice- 
tien of any of the N reſtored 3 nor even of claim 


pe them. 


Therefore I have great doubt. 15 am mid of the — 


— 


nt for this motion, Inev all this; | 


Mr. Juſtice Wil WR be return was. 3 in 


, nen 3/768. 
| and the perſons/cammanded to be reſtored ov t not to loſe nm 
their right, merely becauſe the „ the return. .Rax'v 
ng it Ne have * 0 a mere matter of form, if the - Hornps: 


g 
£4 Fg by | fs * * 
13 ? 


* 
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Eee bevy e n 
oy Rem Hill, Wen ar hot n | 


have . % nt. 


- FA oth, 


© Mr. Athorpe (ſecondary of — 2 informed bh Er 


court, that che e eee nights oP e — 
for the return. e yicw $ 


Mr. Bark 4d 8 1 «the time 3 
one, as the, mayor's; the on. _ by the IPO wt 
e woken As 3. 


eee, 
The © opinion of the court was now moved for. | | 


Mr. Juſtice Wu nor-. ant. 8 n wahr, not to 


ſtand upon the record, Fl > 
The mandamus was. moved for, * of ports 33 Was 4. e 
rected © To the mayor” nene. I thi ought to. haye been 


directed to thoſe who h power to Wha . If ſo, the writ 
od return ſcera 9g, Toe A go. upon hat. 


' The writs were delivered to the mayor in 1759; he called 
a common hall; the common hall reſtpred the perſons named 
in the writs ; the mayor then ſigned a retſirn, . That he had 
« reſtored them; in July 1760, he delivered this return ta 
Halt Lee, their agent: the * died i f ate an Trinity 
term 1764, the writs were 


The queſtion is is, « i Whether — ought lah filed 
Her the e, death, -miigier r ene circum- 


r 
„„ e 
1 8 

Sar — * 


ger 
Ir the zetwn ought not to wo been e it gk to 


be talen of the fil file. | | | 4 
Fo In 


s., 105 return ivambulinoryyand: inthe best 
: ors whom the writ is directed, ill” 855 1 134 | 
| Fr. | erin is nct n eee AE oo 1 | 


{Theenly ay; of: getting off bY a oviiis % eee 

an information againſt the perſon vhZo returns it, There was 

a caſe in M. ) G. 2. Rex v. Wilkes, in Calne; which went 
upon this principle, That it ean only be controverted þ 
% Action or information, F it be once W ce But this 


IO 75 wan was dead, before it was received. ne Nees 
jo Though this mandamus. is directed en 
55 * himſelf underſtood the return to be 8 the 5 1 
; > | than; oxy aur eee 170 1 
1 88 19 20 16 77.34 wy n an 


This return, if it ſhould ſtand, L 
1 evidence, not only © That it was made by him: but alſo 
« That it was made with the conſent of the corporation.” 80 
that, if it is permitted to ſtand,” it will preclude the; entering 
into the queſtion, «© Whether it was 2pith or without the 
. © conſent of the corporation :? for, this can never be diſ- 
proved by any evidence : the queſtion cannot be inquired into, 
either directly or collaterally. It can not be examined in any 
aCtion or information againſt him, * dead 1 it was 
ä received. g 
| As long este, as this return Aands; the RES 

+ V. ante, © Whether the reſtoration was or was not FT the + confent 

W l. te of the corporation,” is bound down, and can never be 

tham et al. entered into: for no evidence can now be received to contro- 

| vert this fact of the corporation's conſent. ent hs 
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g — my 


And as it diby te applied ky purpoſe, F therefor think 
; the return ought to be taken off the file. : 


I ſuch intention be waved, and that + queſtion bes opens, it 
may anſwer my res Lak 


If that queſtion i is left open, Ta am entirely fatied. 


Mr. Attorney General offered to come; into x rle for 
Leaving that yon open. 1 | 


Mr. Serjeant Aſinall-—But nevertheleſs other N here 
2 m n chat uſe yy it, 
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Mr. Dunning continued to iſiſt on the dünn being taken 8 
of the. fle; and offered to admit the fact That the mayor ; 


« binjelf did make ſuch a tetutn. 


Lord MansFittD and Mr. Juſtice WII Mor—If a 
returning officer was to die immediately after ſigning a return 
and before the filing it, the court might direct an iſſue to try 
Gallo 2 ow: 3 . 


Mr. Juſtice WIL NOT The reaſon of the * caſe Trolle 
which has been cited about the biſhop's certificate, is, © That cale, 8 Co. 
« the ſucceeding biſhop may have ab/olved the man: and *** 
©: therefore the certificate muſt be ſigned by the ſucceſſor,” 45 


I conſider this return, nom, as ſtanding upon the admiſſion 
of the proſecutors of the writ, © That no other uſe ſhall be 
made of it than barely that the mayor did reſtore him in 

„ fas; without prejudice to the queſtion concerning the 
legality of this reſtoration; or entering into the queſtion about 
the corporation's concurring with him, or not, 


Lord MaxsriklD—Let this be taken down, as by tlie 
_ conſent of counſel on both ſides, in all the cauſes. | 


Rex verſus Felix Mac Donald. Hang 3 Feb, 
ON Mondey laſt (the 4th of February) Mr. Marten moved tntiament fo 
to quaſh an indictment againſt the defendant for con- converting 
verting his houſe into an hoſpital for taking in and delivering . 
lewd, idle, and diſorderly unmarried women; who, after in and deliver- 
their delivery, went away, and deere their children, ing eee 
n. the children became chargeable to the pariſh. unmarried wo 
a ; BOY men, qu 
Lord Mansr1eLD took notice, when it. was firſt 
moved, of the narrow impolitic principles, upon which the 
proſecutors had proceeded ; and expreſſed his ſurprize, how 
ſuch a bill could ever be found, | | 


Mr. Attorney General now ſhewed cauſe. He ſaid, all 
that the proſecutors deſire, is That the pariſh may be in- 
* cemnified : for, at preſent, the pariſh are burthened with 
al theſe baſtard-children, 1 | 

Lord 
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er court was now "alt Sx Richanb A8 (3 Black. Rep, 
rox, late Lord Chief Juſtice. of the court of . 
Cmmon Nleur in Freland was called a ſerjeant rune.” 
on che ft day of this term; and took his fete. 
place on the bench in this court, the next = gh 


day; Sin Thomas DzNison having re- 
ed on the LEE of [lan ran . 


. k . 10 = a 8 : * 5 : 1 4 r N f 
<6 1282 . WA e en ; 
— 5 1 
3 R 


1 verſus Vice-Chincelte we of cambridge. t 


'P ON So death I the 1 . of Hani WIGKE; 8 1765 
warm conteſt aroſe in the univerſity of Cambridge, be- Mandamus lies 


© 
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tweeri the earls of Sandwich and ein for the office f the keeper 
of HIGH STEWARD. | : | tans egg 


That officer} is elected he's 2 2 : e 


1 univerfity of 


= Cambridge, 
s the eommanding 


caput unanimouſly, and be afſented A houſes of nem non: them to put it 


to the inftru- 


regents and Fegents. | 
5 * ment of ap- 


A-GRACE paſſed the cuput, for the ad of ee and a arg os | 


was aſſented do in the houſe of mon-regents by a majority of ard, purſuant to 
te: on the eth of-March' 1764, it came an. in the houſe Dn 


of regents, The two practort mark the votes, in two lines; 


2 9 


e P oral When wy 8nd = 
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"a _ Eaſter Term 5 Geo. 3 'n.n. 
1766. The ſenior proclor (in the intereſt of Lord Hordwi 2 


\ ſi 0 on 2"tec vnd ſcrutin = , | 5 
Nr v. vice- chancellor. The junior proctor I oppoſtte inte- 
Canmuipor reſt) refuſed going to a — ſcrutiny ; 1 they beth 


ies "rs agreed, That the votes were equal.” He inſiſted &n re- 


Cher Kale: the pr mall be HA cken. 


: by both CONCUre 
rung. 
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| intel) 


4 Dpon mis, the e e ede the congregation 


3 withous N having been made ron n hon) r 

EP b rost ga 10 13 
© BA | Afictwardsy ie was iſecher{d} tha M.. Thomas Pit, who. 
i 5. beteten the e,, bens gans the err ee a male 


above five Ce {tanding, and therefore, dught W voted 
MN © amongſt 5 Penn, | 
113 iy Th JEL 4 934 1 81 


Vlüs vans was bad, the e 4 majority of one. 
Mr. Pitt was — to the "degree of maſter wy on 
17th Fuly 17588, by virtue of a mandate from the king. On 
the 18th of July 1758 (the next day) leave of abſence was 
ur to aperiorw N maſter of arts. 


The proctors had, at fir}, _ a mi miſtake ; each having 
10 omitted to mark the vote of the other : ſo. that, in the paper of. 
te fſenior . — the plactts had a majority of one; and in 
* ers Mud the junior p roctor's paper, the non placets had a majority of 


} j 021120 


2 one. But they ſoon diſcovered the cauſe of the difference; 
. 231. 1 8. * 

eee. and Wen, mn tn ating ir Vo | which ae = Yotes age, 
4 none“ os an paper. Gy WER Baſt 


1 is n * . 
317 ve 


2 * on A MANDAMUS was applied for, on 1 Hirdwick's be- 
„ Hhalf z and à rule to ſhew cauſe- was granted: which rule was 
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ng 02 £29 drawn up in the manner Which will e er 


pres ng 97:1 
408 
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wel) d ente was now ſhe wn, FR 2 mile dle not iſſue 
p 1 = to the*vice<thancellor and others, of the univerſity -of Cam- 
ridge, to complete the election of the earl of e into 
the office of high ſteward of "rule unverfity. wrt, 

The rute was made, ürſt, upon the ehe eee e to 

ſhew cauſe why a writ of mandamus ſhould not iſſue, directed 

to him, requiring him to CONvENE and hoid a conmgregatiom or 

convention of the rr & to the end and for the purpoſe, 

that the proctors of the ſaid univerſity may declare whether 


the N of the votes in the n of * ſaid 5 4 
| ver ty 


n m»yGxz 


SAS 8 


0 
—— 


J 
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verſity, propoſed in the aid barten de goth . 
. pn gre ppl for the/ alecion. bree 268 
D 1 
verſity, was _ or in favour of ON o the ſaid Catennevean) 
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The ſecond part of che N was 2 Longmire, 

derk, and Ralph. Forfler, clerk, ÞROCTORS of the laid univer- 

ſity, to ſhew cauſe why-the like writ ſhould not iſſue, direct 

ed to them, requiring them te declare whether the majority. of 

the votes in the regent-houſe of the ſaid” univerſity, upon a 
grace propoſed in the ſaid houſe on the ſaid 3oth day of \ 

March laſt, for the election or appointment of Philip-Eart of 
_ Hordwicke to be high ee oh e dad awiveriityp:yva 

againſt or in fayour of the paſſing of the ſaid graces: ©; | 8 


Te third part of the rule was wo pon the ſaid: Fice-Ghancettor, 
| Daniel Longmire, Ralph. Parfter, | Hliam: 1 * and Henry, 
Talat, KEEPERS, OF THB COMMON.SEAL. of the ſaid "a5 wag 
to ſhew cauſe why the like writ ſhould;not iſſue, directed 
them, commanding and requiring them te ru AN ABFIX. A 
common ſeal of the ſaid univerſity to an inſtrument or 4.—— . 


atent appointing the ſaid Philip Earl of Hordwicke Hi 
Seward d of the ſaid univerſi 11135 purſuaht to Fe tenor of 
race paſſed in ſenate on the f. St day of 
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Tux Chino; who now ſkewed cauſe on tlie p of ths 
non Florett, were Mr. A General {Sir Fletther e 


Mr. Morton, aol Mr. Bek, 
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In the firſt place, they argued, "har tit man 
_ Iſſue, upon the foot of A mandamus To bold a court-leet : FF 
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way haf ne he cleftion of a deechemcelrre, n it is 
null and void. 
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| cus andexed 1201 it, Mire Pitt continued, a regents. Aron 1765 
| Wer can only confer a privilege ; it can not exemp? from 


the onus of 86 He : and throw it upon "_ 


Soft Tat lu 52 


LI. 140 


be . ie now, as it always. was. by K 3 


the ordy ſemoritadis and the combihation- paper, Mr. Pres 


linguennium could not be expired, nor the onus of the cuſus 


diputatiomm taken off from him. He could not be in the 
combination+paper of his ee il 2d 8 Ftp 7759+" 1 15 


he voted in his right hauſe. 00 i. Bil 


. n a2 

Fourthly-—Lord Herdwicks wn not Ae; 9 fre 
others * voted for him in the regent houſe, who had. no right 
to vote there; namely, 3 perſons upon reſumed graces; 
(which are ſeldom uſed but for the ſake of of job, ) diſpenſing 
with their ſtanding, and continuing their regency; which di, 
znſing powwer-iis dt to the ſtatutes. The two: ſquire 
beadles alſo voted, as being in that office's now they were 5 
pl. _ time of voting in the regent-houſe, as maſters of 
for their gitimpuentiium: ns expired. 'Cherefore they 

= to have voted in the * houſe. Theſe — 
will be EA. 


LIKES 
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Lai, 3 725 nature ** 5 preſent 1 PR, can _ 
1. ect of it. For no other congregation can do * at, The 


then proffers are now out of office, and can not tell (by looking 


at ſcratches without names) how Mr. Pit: voted; nor have 
they any thing v whereby to refrcſh d memories. 

Either the former preccetivgn were 2 nullity, b the ſadden 
dUution of the congregation by the vice-chancellor, without 
proroguing or adjourning it; or elſe, the Earl of Herdwicke 


®* Dr. R 

Long, lis 
Hu bard, B. D. 
2 Forfter, 


M. A. Zacba- 


riab Brook. 
D. D. and 

Samuel! Carr, 
M. A. 


was refed, | If either be true, no ene Ag ce to ifſue ; S 


reren if the votes were equal. | 7 OY 
The only return that can be made & 1 12 That * 
Ws equal * and in that 2 ** an wal, null; 5 


Tim Cobhsxl on the other gde, for the e were 
Mr. Torte; Mr, Solicitor General {De Grey) and Mr. Aſa 
hurft but the two laſt ddtlinied adding any thing to what 
Mr. Yorke had ſaid; as he had been ſo bopious in his argus 


ml ; which, indeed was very full d What fol and too : 


to be minutely here particularis 
_ ca a general view of it, 


Ay ng, 
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1 Iſt. As to the made of cleftion—He entered i into it at fu | 

ph as to the conſtruction of the ſtatute-vf:40 Ela. D The 
&  nominationie Ec. It does not take in ſuperior. officers to gan 

thoſe enumerated. And the uſage i is of above 240 years. Hers 
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"Befi des, this new charter does; not ated tet old r G&clarati 


five rights. 


| The two univerſities are now conſidered as. ee i ſerutin 
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5 a to che unqualified votes—-He agreed chat the fe- x 


ts were originally: teachers of the younger part of the uni- — n 


gent 
and that they were d- of ww nay _ 
vel performed it a ſuſficient time, Wa 


Maſters of ales bene to by hed Uifereat * and 5 
be went through the 3 ſorts.] In ordinary caſes, the admiſ- 


Gon is at various times. Mr. Pitt was created on the 19th 


of July 1758, and on the 18th had leave of abſence.” He was 
bound to perform exerciſes; and in Octber following, did 
ſo. And he was capable of beating offices, and even of be- 
in proctor: for he was created, as well as admitted: And 
the orb ſenioritutis is no . gel Mr. Pitt's ſpecial 


admittanee by royal mandate on 3 nor the com- 
bination- paper: for, Mr. Pitt was create his admiſſion, 


by the words ** is. The het incipe ; and . a graduate on 
18th of July 1758. He therefore" Was diſqualified . 15 vote 
in the regen Rouſey” after his 5 Yous\ were expired. - | 


Then he” e the —.— to the pc e oath of 
ſecrecy upon collecting the votes in the ſeparate houſes. 


As to the 2 beadles and che 3 re ume graces The bea- 
des vote in the regent- houſe, as being attendant upon the 
nice - chancellor in that houſe, And the reſumed regencies 
are common for various reaſons: and the uſage of doing it is 
eſtabliſned; Wee is alien l * 42 ſtatute of queen 
Elizabeth. 


Second point—The en : 


| The queſtionig ® Whether the offer bes bees aura 
8 " amajority of lawful votes. 


Here, u eee bo prevent 
celeron by the preſiding officer, | 75 


If paria ſint . gia, there i is e 0 That A ae 
“ ſerutiny, that is, a ſecond colleftion (not a counting only) 
© of votes ought to be entered upon.” There has been no 
fault either in the electors, or in the preſiding officer. | 


Even if a negative had been declared, the court would 
have granted a mandamus, if the rightful title had appeared 
to be in the n negatived. Much more, if an 19 
vanting but a formal politive declaration. | 
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Fez Upon 


1654 Eaſter Tam 5 Geo. 2 . TY 

6c. U 3 1 
. —.— either make a title, or diſclaim. But ale is n * 
Ra Y need of a corporate declaration of his election. He then Bey 


6 — cited everal caſes from the 88. of the late Lord Hard. non-r. 


wire ; one of them was in Henitm; another, in the g De. 


+ p. 4 Tr. ure; arid a third, in I Pent: eee he in. 1 
9. ferred, that if the party elected has a ib/fantial right, the 2 
14 _— "court will grant u gramm ; though there was na forms ar 
| i. e declaration of his election. brit Ki | whe 
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poration. The return muſt be the ſame z it muſt be either If a 
« Eleftus ;” or ie Non elefius 3” that is, it muſt: anſwer to makes 
e <0 Wt; ras not oi lee 

. ow caſe. - nh To As t 


. about 
« clared.” The caſe of Stoughton v. Reynolds, 2 Strange 1945, anſwer 
ſhews that there was no need mr aa anal 
| Ys "each =P wg 1 As t 

Laſtly, He argued ob inconvenient. n 5 W 


As to the accidental change . N 
ration, ay * be only ne | ; 


Adjourned till to-morrow, [ rel 


| | 8 of this « 
Friday, 26 
2 oY — Norton bauer General) replied, on. the "Her 
| the elec 


I could not be preſent till hs: was far ee, in ki re- BY Fight ho 
ply. - What I heard, was, th the following efoft. two prod 


He denied that there could be a partial acceptance # : WJ anded 
charter. It muſt either be accepted in foto, or not af all i the miſ-cour 
corporation to which it is given can not e it as they 2s an obj 


| pleaſe, taking part, and leaving part. ; g the hol 
r hed hes bh conl4.cee cw ol 


mence regent till 17594 * would not be a ER 
5 years after. | 


As to the three reſumed EY WON” are intitled to no fi- 
your, and are contrary to the ſtatutes of queen Elinalal. 
And there can be no S or proviſions e to. an a6 
ERS charter. 296 f 


Is to the two ſquire-beadle a en 
in either houſe, uirtute offici : they muſt vote according to 
their degrees. And by their u mY. were Me 


5 oi 5 3 
A ; 8 Py « 1 i, ' 


E iſter Ho a n office to | the 0 has a 
chair in 1 regent-houſe ; and yet goes to the non-regent 


houſe, to vote. And the og Py is of no more than 


20 Jrars- 


1 any one of theſe 5 have voted ina an vin prerer bout, it 


makes an end of the queſtion, | 


As to Mr. Yorke's caſes das: inderiiations in * nature 
of quo warrants, and the manner of pleading in them, and 
about the returns of writs of mandamug—l fee no need to 


anſwer them; becauſe they do not apply th 6 | 


As to the neceſſity of a declaration of the cleQion——Ir de- 


pends upon cireumſtances: in ſome caſes, a declaration is ne- 


ceſſary, by the conſtitution z in others, not. Here, à decla- 
ration was necefſary, in order to give a complete right. 


1 = on the MERITS. only: and I fay, that on the merits 
of this "A no mandamus can go, | 


Here is no Ae er of a 1 nor of any Reward of a leet ; 
the election was carried on rightly ; Mr. Pitt voted in the 
right houſe; a ſecond ſcrutiny would have been improper; the 
.two proctors agreed in rectifying their miſtake; many of the 


members were gone, when the ſecond ſcrutiny was de- 


manded ; it was demanded on the ſole foot of the proctorsꝰ 


miſ-counting ; (for Mr. Pitt's vote was not then thought of 


2 an objection z) the 5 votes were in the wrong houſe: upon 
the whole, a mandamus deen not to 90, upon e merits. 


: 


Lord Mais thought the matter lay in a narrow 
compaſs, a was not attended with any great VL 


He then ſtated the caſe, from the affidavits ; 3 and ex- 


plained the reaſons upon which the court granted the preſent 

rule “ To ſhew cauſe,” ; in the manner they had done, with 

pen directions for notice to be given to all parties who 
any right or concern in the queſtion. | 


Ee 3 5 The 


1765. 
Rr v. 
CAD 


Vice Chancel- 
lor. 


+ 

: 8 
HY 
* 


1656 
2. 


Rr v. 
CanmrIDcE 
Vice-Chancel- 

lor. 


Eaſter Term 5 Geo. 3. B. R. 


2 The reli, | 2 . not eee, a 


„541 


* - x 
But it is oppoſed by all the non . nl by bh of 
" thoſe perſons who have the I of the common Teal of 


PP. 93% 144 #1 2 5 but e 


There are three queſtions that ariſe upon this caſe : it. 
6 the validity of Lord Hardwickes election; 2d. If his right 
be clear, then whether a mandamus is a proper JOY: 30, 


| T1 it is, E "ow ure to be direfed., 


1ſt. Queſtion. 


Firſt— As to 1004 Hardwick#s hight. * 


There does not ſeem to be the leaſt dontradiction, 28 to 
matters of FACT, amongſt the witneſſes on the two different 


yg ol apts A e Pr 


by 


The mode of cleftion 3 is traced back to the year 15 24, (240 
years ago.) The affidavits expreſsly ſwear * That the mu 
cc of electing the high flexward has been by a grace, Cc, Cc.“ 
And to this, there is no contradiction : no one doubted it on 
the zoth of March, the day of the election. 


But it is mev contended « That the election of high 
« ſteward ought to have been in the ſame mode as the elictin 
& of a vice-chancellor.” And 5 22 _— on tho n of 


en Elizabeth, 


But there ig 3 vaſt deal of 4 . a new hos 
ter granted to a new corporation, (who muſt take it as it i 
given ;) and a new charter given to a corporation alread) in 
being, and acting either under a former charter or under pre 
ſcriptive uſage. The latter, a corporation already exiſting 
are not obliged to accept the new charter in foto, and to re 
ceive either all or none of it: they may act partly under it 
and partly under their old charter or preſeription. 


Vw 'hateyer might be the notion in former times, it is mol 
certain now, © That the corporations of the UNIVERsITIFS 
% are-LAY-corporations z and that the CROWN cannot take auI 


from them any rights that have been formerly ſubſiſting in 
* them under old charters or preſcriptive wage.” 


* >_< — 


ceptance of the * 


The hey of theſe new charters muſt turn _ the as 


4 4 ' 


w N 


„ Wben 


T8 Saag re 


Paſter — Ga. 


„When — gave theſe. ſtatutes, the, Wee 
of Cambridge was of ancient eftabliſhment, and had many pre- | 


rights, as well as former charters of very old date. 


And chere was no intention to alter and overturn theit ancient Vie 


conſtitution. 'Theſe ſtatutes undoubtedly. meant to leave a 
vaſt deal upop the ancient conſtitution of the univerſity ; with- 


out repealing or abrogating their old eſtabliſhed cuſtoms, 
15 privileges: nor could a Nee er to AC» 


cept hen aon any fra tema. 


Therefore I am clear, that the ſtatutes . 0 ad 5 zabeth 
can not be ſet up, to ee cſtabliſhments | OY long 
before thr 2908 r,, ly oy. . Sod th; 


= 7 5 7 8 * 42 


The office of acct ebe n 00 office. . 
univerſity, long before ſhe was born Sn was poſſeſſed by very 
3 ; 2 much higher office than eus of courts leet « 
| intended to alter the made of electian to it: nor was 
. 
election. rt Geb, Tt 

144 

| Therefore + 1 am clear that he mode ond manner of his, 

election was bay 


| Then: as to the KIGHT of Lord Hordwicke under! it. 


The election was quite fair. The litle miſtake in the 
marking was immediately ſet right. The proctors DECLARED 
the votes to be equal. No ne then thought of the objeQtion-- 
to Mr. Pit#s vote. But diſputes PW upon 5 26 a, 
the e was diſowed. A 


This a pends upon che valid ity of Mr, Pitt. vote: on 
which ae is no contrariety of evidence, 4s to the Facts. 


He then ſtated the facts relating to it.] 9 


The whole turns upon the commencement of his nn 
tion to the degree of maſter of arts. Ti, de — upon the 
uſage of the univerſity. And it is ſworn © the ri — 
begins from the day of creation, when i it is conferred under 

E e 4 e 


3765s, 


1 


AMBRADGS 
Ke 


3 | $658 0 ren 5 Ga z BE. 


1765. © « royal mandate”: and many cireumitance of te 
r, r e „„ W 


* rſt. The leave of abfence gen the __ infer thath 
6 OE Os. 


He 3 to di e 8: " 

15 255 yen di/ong (a bt. term for 12 3) * 
the fees for it 1 accounted for between the beadles, in | 
October 1758; whereas the fees of zhoſe graduates whole 7 
right commenced at the next gar ret, Were. un Lo 
| accounted for Maine, at 5 8 
1 


dan. What ſhews © That the en fuck eie h 

« by royal mandate muſt commence from their inauguration,” 
is the colnbination- paper, and the ordo ſenioritutit. Mr. Pitts 
ame is nor in the former: but it ir in the latter, rt 10 
after the general commencement in 1758. And the names w 
therein —— are either 5 or pore as took their ; 
degrees by royal mandate. „ That | 

. 6 hed doors thoſe who take dp ng apa Pr royal m late com. l 
c mence from their creatian.” And there is no nee to th, 
the contrary. And the expiration of TI 1 ſo 
upon the commencement of i it. the 


ä If ſo, there is a majori of one for Lord Hardwidk ; j wy - 
| the other fide can diſqualify ſore of thoſe who vated for him, BI nu 
Five of them are objefted to. e nuts 15 Fe | 
e « f 
But as to the 3 reſumed Sate be is no cy tha « p 
that tranſaction was done with any improper view or deſign. | 
And in reſpect of eſſential voting, it is quite indifferent: for T 
it is not material, whether they give their vote in one houſe, righ 
| k in the &her, And it is pry of to the tage of the univer- ne 
Tes cc That ey ſhould vote where they have voted,” 
erefore ee is no objection ta them. ; 
E 
f A 0 he r quire-beadleg--«The ge appears to be, « That = 
"ne they do vote in the regent-houſe. And it is quite indif- n de 
ferent in itſelf, uhr houſe they vote in: and as they are 
zttendant upon the viceechanecellor who votes in the regent- % 
2 it ſeems that there is ſome _ reaſon for their Gong and 
| 3 SRD ant uſage is iow to dern wich hook * i 
1 they ought to be e iis the particular res- | 4 
= fons upon which ſuch an _ has been founded, 


Thus 


. 


| ren 5 Orv BR 1 


mes bands the aan in dhe office, PI , as 
w.. ⅛ x m 
| Thenext queſtion is as to the uke . i 


Wee bender _ what js now: ppi for. — 
is the very reaſon court's iſſuing dhe prerogative * 
of a mandamus ʒ becauſe chere is ac other ſpecific remedy! | 


It is admitted, that a mandamus would he. Kit einbe- 
| bderedas the caſe of a feward ofs Sue. 1 


But it is laid, « That the — i 
* the aw of Confridey, ee Cana. (6h 


But the unrvensITY have it long 2 9 0 
now in poſe ſon of it: and — 128 | 
under this claim of many 2 ſtanding, And the town do 


not appear, do n to diſpute it. | | 


But I it was not ſo, I ſhould ill think 40 as here is no 
«ther ſpecific remedy, the court aught to grant the writ, And 
ſo they will do in eccleſiaſtical caſes, where it appears that 
there is no other ſpecific remedy. 


The laſt _— is, How Ar hogs to be vi- 34. Ge- AT 
RECTED, | 


Mr. 7: 8 has gone fully 3 into the 88 « That the rule 
* for a mandamus ought to be founded upon the merits of 1 the 
* ELECTION, and not upon the Ubi of the proctors. 


The declaration of che proctors can not affect the ſubſtantial 
right, The right of election appears to be in Loxp Hanp- 
wICKg. And I am very clear, that the pro mating 
rule ſhould be the election. 


Even if the proctors had.declared 9 
en But here was 


10 — at all, 1 


| It now appears, that Lord Herdwicke 1 s duly elected: 
Ade e pant oi 
parts 


| 0m without meddling with the two former 


Therefore the mandamus ought to go to the keepers of the 
{fr th cms bag, ruin dmg ens - 
4 Po 


Baker Tera g Geo," K 


| put the fu ofthe univerſity to the inſtrument of his 
: and the two ee e gag 8 
* charged. 5 it 


Aa + | Mr. Joltice * having firſt —_ FRY 
2 hs . rule as it now ſtands: 
and 8 — as Lord Mongfeld had 
e 

ve 3 + W . W 


1 l court 
| ought, he ſaid, to fund on ou. a ſuitable and adequate REMEDY ; 
| and (in his opinion} even to have dt a precedent, if 
; | could not have,found one: for where there is à right, law an 
| ? juſtice require that there ſhould be fome remedy or other. And 
that he never ſaw a clearer caſe bath as to the 


b and as to the remedy, Shan: this oppaaned 6h Ken 0 be. 


Lea is undoubtedly proper for eee 0 


veſtiges, in the records laid before us, Geng 

That: ere was a court-leet in the Town of Cambridge 3 or 

46 wh cehiforie ago,” But it does not appear that. they have 
enjoyed or claimed any ſuch franchiſe for a century or two 


: laft paſt : EY LPT OTE SE ivy 
oat I BE 9 5 . 


On the e the UNIVERSITY are in eſſen 4 2 
court-leet ever ſince 1690, at leaſt 75 years, exerciſed by their 
deputy-ſteward. Therefore it may be preſumed that there has 
been ſome grant, ſurrender, forfeiture, or affignment From 


the town 10 them; or ſomething of the like kind: and we can 


not therefore preſume any to be at this time in the TOWN, 


Serre nat fo ſtrong, upon fach a po. 
ſellon; yet bow could we ſay, that che uniyerſity have 
Bi a franchiſe which does not eren 0 be 1 in any one 
elſe 2 | 


„ However, 1 do not think it material « Wbecher the uni- 
werkity have a right to a c- Let, or not.” For they have 
a right to ſuch an OFFICER as a HIGH STEWARD, with a fi- 
endiug: : and he has a right to come here for this writ, this 

at prerog ative writ of mandamus, (a remedy which turns 

| Hos; in m ny opinion, upon principle than upon precedent 0 
and we ought to 285 it, becauſe there is no other * 


5 8 "IS 


of high 8 2bper to eee ee years 


nding: and the greateſt men appear to have been ghoſen into 
1 the Earl of Hardwicke has been now duly and regularly 


elected 


Taſter Term 5 Geo- 3 W ] 
alfted"into- i, he ee hore 6 mau ir b 
to his richt. ene elan n n wen On 


The next te then is, “ Whether Lord En 
. was 1 eee majority of woices? _— 


« regent-houſe. render e a e 

„ BY oy EB N 4e 2 41 5 IM. LID eit 
« by the ſtatutes of Queen Ai e N choſen 
i as the vice chancellor is choſen.” 


But this Gems to be an aftereti | 8 
voted in a different manner from that in wich a reps 
cellor is elected; namely, by a grace: and they made no ob- 
zection to the mode clection, at ne, 
their votes, though they do object to it es reer 


* drip 4 das + 


It is the encurrence and ere of > re that 


give the force to the charter of the crown. And they may 

take and accept the body of ſtatutes or code of . 
rately and diſfinctiy: — are nat bound to take all, or leave 
all, And it appears that they here have in fact done ſo: for 


they have always choſen hit officer (their high ſteward)” by 
way of grace. I do not think that this /uperier. office of high | 


fewardſaip is included in this ſtatute which begins with ſpe- 


cifying perſons of much inferior rank: but if it had been 


ſo, we could not- have over-turned an ſage of 240 years 
ſtanding, u von words of this ſtatute which might ſeem con- 
trary to ſuc 

heal the old cuſtoms: and uſages of the univerſity, except in 
thoſe caſes where the univerſity choſe it. And, from filial 
piety to my alma mater, (the place where I had the honor 


to be a member and receive my education,) I can not help 


rejecting the attempt to overturn luch an ancient N with 
the nana indignation. le 


| As: to the dcleration of the wo idler think' it a 
for the queſtion depends not upon hat, but upon the real 


majority of legal votes. Their declaration cannot alter or af- 


fect that. had made a declaratipn; and even 3 ſuch 
a ny voy by been contrary to the truth of the fair 
and real right, the court muſt have taken up the matter upon 
the true and real merits : for, the right to the office attached 
in Lord Hardwicke upon his having a majority of legal votes. 
The circumſtance of there being no declaration at all” can 


not put him in a worſe caſe than if there had been a decla- 


ration again him, a non placet declaration. * he had a 
zeal right, this court opght to give 588 to it: and the 


emiſſion 


[4 


„ 


It certainly did t intend to e. 


1 
* 
= 


er Term 5 Geo. 3K k. 


of declaration the rotors, the: ty of 
not d er judgment Eng ae g 


1 ; N 1 


„ 


efſe: e ee aath g ae 
it had been much diſcuſſed, did not per 


materially concern the preſent point, ſo much as it es 
n the proCtor: and he (as Lord Meontfel 


 « fend the taker of it from giving evidence 8 
« of juftice” z even if jt were neceſſary to u I it ina 
e enn ene | w | 


A0 te prriꝰs vote There is 2 general co 


+ 


nd 2 ſpecial one. '* Tncipe magier, is what — * 


commencement-of the ig to the degree, in orb caſes: he 
thereby commences maſter of arts. e difference between 


the degree by royal mandate," and the oruiriary degree is, that 
an or raduate commences at the genera! commence- 


ment; one under royal mandate commences upon the words 


Fee magiffer”” eee e 


The combination-paper and the oro age, e evince G 
and the leave of abſence conſiſts with it, and confirms it; as 
it ſhews that he was then conſidered” as a complete maſter of 
arts, mam that degree. 5 


—_- therefore commenced complete Ander . arts by the 
word « Incipe.” Conſequently, he was a non-regent when 


he voted : and 1 his vote was thrown away, and of 
no validity. 8 


As to the nt graces 1 0 Go une keadke—The Wn 
is ſufficiently proved; and it is conſiſtent with the ſtatutes, in 


ſuch caſes as are not particularly provided for by them. And 


_ theſe reſumed graces do not at all appear to have been 
made with any improper view or dhe, or with = relation 
to the occaſion ꝙ this claction. l 4 


| Therefore Lord Hardwick had a 5 of l votes.” 
It fallows that we 0 0 to grant the manidemer in the 


manner it was ori 2 prayed; viz. a mandamus to be di- 


rected to the keepers of the common ſeal of the univerſity, 


commanding and requiring them to put and affix the common 
ſcal of the ſaid univerſity to the diploma or inſtrument ap- 
5 the Earl of Hardwicke high ſteward of the univer- 

ſity, purſuant to the tenure of the grace paſſed in ſenate on 


pl. 


the zoth of March laſt, 


2 8 


before done) declared % That ſuch an oath could not de. 


S. F. FAS NA 


DE 


* 
* 8 . 
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Eaſter Term 3 Geo. 3. B. R. 
Mr. Juſtice Yates and Mr. Juſtice Agro ow 
ninoully of N nion with Lord MaxsrigLD, and Mr. 
WIIMO r, a mandamus ought to go ; and that it 
4 ought to be directed to the keepers of the . N 
e of Lord 
dwicke's appointmen eee eee 


on 
0, that. in the wrong 1 3-1 F< 5-4 
ears being expired for = 1 — an honorary 8 
* mandate, he enced, maſter of arts. 
| hancellox': 8. Laying « Tneipe,,ma AY 8 2 the 
VICE=C 
tune of 1 e and fre th the general peace wag, 
whereas ordinary. regulat graduati e ommence ſo, 
till the general n And 
with his de The alſo agreed, tha . 
appeared to ave 2 clear right 3 and that 55 the objections to 
it were ſufficientlyanſwered: and if he had a right, he — 
tainly ought to have a remedy. And Mr. Juſtice, Alen 
tioned the caſe of tie ling againſt, Nr. Bland, proveft of Ein, SH 
Mich. 1740. 14 8.5 2. Bs R. who was comimanded by a2 
mandamus to affix the college · ſeal to a preſentation by the : | 
fellows to a vicarage. Mr. Juſtice Tates indlined 7 think, 
that that hp av appeared to haxe the court. lect. And he; 

d corporation, who accept a new, charter, 
. or a een 


FE; 


SM MaxeyrmLo—Let Da inche x wa- 
eke ee | 


* 2 
74 £33 1 


Fillans and "Roſe EF . | reh 2 
W ge i of Nee l, Mr de e 

| 4 r New trial grant» 

O% on behalf of the — loved. e e vert 

e moved it as upon a verdict 3 ner the fendante, who 

flange of + which evidence was as follows. „ e Bu eee 


M VA ne to honour the 
: © bill of exchanges. 


, One — fri Salted; 9 upon plaiarity Add 
pn wi mar wk who were 9 Naumndam in Holland, <** uro them. 


2 


houſe in Londen, for their reimburſement ; 
. | 5 | 


The 


'$ 


cher Term g 8005 B. * 


| de bes ne un auen de ed 60M rmed ctelli 4 
-S #houſe of rat in Landen; as the conditibit" cf their's 4 
s itig die bin Witt names che houſe of tlie defendants, 47 * 
i this houſe of rank; anck öffers eredit upon rb. Whereupon wi 
ne Thored ddr re rid pil t the money; and ne- 
ther rote to the defendants Jun ff and Fiptniz mer. 22 
1 in tne Eg to whom White alſo. wrote, about the # 
ow « Whether ey would accept | 21 
e's die Pruning oukd in about > month fd 

time dev upon th la Vat Hep I. and Hiphini's houſe 
. 2055 e in Font endo wh _ 3 of Wiitee e 4 
the defeiidarits.” In the" interim White * 10 


rb or was even drawn: 8 he 


IE Er 3 1 
| 323 9 y, neverthelefs, cid: aud che 
— No 10 ** for 
On de tri, Sik bund f ao to 
© 1" Ypda Menteg wing) 1 dect Fiſk mY it | 
turned upon the ſeveral ſetter; that had refpectireſy y paſſed p 
between the plaintiffs, "and defendants, and I. The 4 
„ Dated 16th {Etters were read: 5 from White and Co. in fur 
Feb. 2762, Frelajid, to the Dmear ani 
that wr ag ach ab] 
| plats to —4 — fo 
| + Detes 29th dener; then thoſe of the Rn 4 
| 1762, "agreeing to Honour their bill drawn on account Et 5 10 
| the letter from the . defendants. to the # era 1 ” 
BF them © That' White had" ſtopt payment, g them ory 
$ Se eo ine, aches Gals wee SR ri and faſtly 5 
that which the plaintiffs —_ to the defendants, ' Tha 
1 e they /hould draw on them, ho not to be ot . 15 
© Bitty Aufn. ron their nage in n wh 
nt 1 101 1 | 46 
1 e Tur Covxtsxl for the 3 were M. 8 a; 
4 +++. Davy,and, Ms, Wallas. They obſerved that the plaintiffs | 
| 0 Pe = given credit to I hus, above a month before: te defendants 
| bad agreed to accept their draught., For it aer by White's & | 
5 es , letter of 16th February 1762, that Pillans/ and Nye Bau ther u 
1 aually accepted Clifford's bills : but Fan Mierop and Haptin- gd 
a Ga: N ch ee to honor then draugtits rnit AH March 
bd: ad * 10s j — 2 £ 
-promule Was- made. And they argued, * — ip | 
n chat lor one eee EET 6 the 2 4. 
Nane CE the 


«$44 wala voip 8 unleſe 3 
fleration for ſach undertating: and that à mere ge prov wo 
Hife, wit hon Reet to the promiſer, r r e 2 ao 


— . And tlie oited r Bulſtr/\1 206) T Bur- 

ner v. Fiel. Fac Sa _ "Hunt v. Butts 40 Ferw. — 
224, 22% Cetil et al. v. Bart * i Roi Au. 
vl. 1. E Q, Confideration-executed:*, T. A. 47. 


Warren's where a ph con 


and 2 Grange, 933. — 1 
ſdcration was was beiden inſuckcient er co onde <uragfis n 

100 14" WE 7% 3 & T6: k4pf1 '1 41.3 bolt 791 Hardres 722% * 
Tax 88 By a e were Mr, Attorney 73» 7 


Ceuerul, Mr. Walker and Mr. Da They denied this | 
10 de 2 puff conſidetatiom 3 and inſiſted, tat the e 
to the ede ie a confirmed ng 


(which was prior tothe undertaking” by the de — was 
gent rind worn be mp gies by the plinift 1s Wis 
draughts; and that this was à goof eg rorlfudevation 
for undertaking made ben — It wulutes bath | 
to the original enen, . 11 


If any one n to pi eee e ; 
ſon; ſuch promiſe, being in writing, is à god one. qd 
ere White ha had 800/. OD Pe upon this 
faramce'? and the « ene in i. in uu 
ance and completion of this ae a on ay ed to de anf 


able for #/hite's' reimburſing the plaintiffs 1 And s Prei 
in writing js out e 1 We brett £ 
This cafe dbes not fall w Ale hat rhe cited: ; 


for Van Mizrep and Hophtins have made themſctves ima 
liable. An ex we event cannot alter the naturk of 
* promiſe. 1 Four original pr made, them liable, 
bound them. And they are o ts, both oy 2 

in honour and oye, to perform i ty e bo ger om 


| It is # thereantile tranſaction: add EK bon 
upon the whole of it, as an admittance” 1 1 f 


| 1 
6 4 * 


ARS 135 
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This is ths 2 queſtion, Airs 17 * e iis 208 

7 27 Nr 225 22 21 

But this is quite different Bam . paſſed at the trial : 

| Us nudum JOS was not mentioned at hat time. The 
groudns 
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| vitae and of x future 
== this credit might well be countermanded befory the advance. 
Another, ment of any and this is ſo. adi, That there. was 
2 fraud: for that an Micrep and. Hopkins ! ad reaſon to think 


of credit: \ 3dly« That if Piſlaus and 


„ was a mere 4 


© failed, the defendant 8 nam was revocable. Io 


bound by their 1 
for that they had engaged under thi hands 
6 To give credit for SE SiO 


« ent! And I did not ſee it to be future, as had been ob- 


Fel ner did I ſee any fraud. nothin len I 
urged about it's being mudum pactums ee op petit 

I have no idea, that 3 For the 4 „ _ » 
are applicable to the preſent caſe eg 9 


Tuts is {as Mr. Waller bd) a W en and | 


it depends upon theſe letters from | merchant to merchant 
5 l bills, to ſuch an amount: and this credit is 
2 922 a ee de & That the perſon who is to draw 


upon the undertakers within a certain time, rat ink 


« — or vill have them.” Here, Pillant and Rye truſted 

ſud hanger e no- _ Therefore it is 
te upon another foundation than 2 AO Joie 
one, e ts TOTP, © | 


- deration, at 


of >" occurred to me. But I now am ſatisfied, 
that this 


e has nothing to do with the cafes of undertakings 


by ane To pay the debt of another.” In thoſe caſes, it is 


ſettled, That where the conſideration is paſt, the action 
« will not lie: and yet this ſeems 2 hard caſe. 'The mere 
promiſe To pay the debt of another,” without any conſi - 
deration at all, is nudum pactum but the Jeoff ſhark of » 
conſideration will be ſufficient. It ſeems almoſt implied, 


that there muſt be ſome conſideration : but F there be none 
At all, it is nudum pactum. The ſtatute ON nh Jed 


ſpecial promiſe as would have ſu pported an action. 


But all this is out of the preſent caſe... So ally thin 
bp ter ras, ras co £ 


#tedit to be, given by chem to I en ; and that © 


that Whize bad ſent-goods to Pillans nd Crhanets, this 
from nue, and retained . them till h. | 


© wap then of nien, that Fa Mg ee 


Mr. e Wu nor own, the Wan 4 —_ 


| Bir Tem 5 5 BR 


klein narrow compaſs. et 222 i 1755. 


White; Pillans and Ng, and 1 ry FO had 
all 2 correſpondenee together: they have intercourſe together, 
mutually in miercantile tranſactions. Pillant and Roſe write 
to Yan Mieroy and Hephins, uo 'know “ Whether they will 


LP IId 
PHI Ans and 
Another v. 
Mrzs02 and 
Another, 


+ honour their draughts for 8007; in about a month's time.” 
They ſay, ** They will.” Now it ftrikes me, (as Mr. Walker 


faid) rh le That they either have aſſets or effects 
„ hands, or * That they have credit 


him.” this undertaki 4: pood in 
4 potty 2275 dikes n ee 

fm ung any ken ee to purſue or even not 
to part with any effe eds of his which they might hare inte | 


hands. Therefore this: ſeems' — an :rrevocable 


1 Mierap and Hopkins : and chey ought<o be bound by 


it, Conſequently, ene be a new trial. 


Lord — letter of e Ivy 


6 wel for money my RY Te Na 
Waco 0s Fane! 


eme. . ou hall have 


. 
. 


Yeſterday, this « matter ps Hae ae en n and 


was argued by Mr. Wallace, for the deſendants ; aud by the 


lame counfel as argued laſt term, tor the paint. 
The he tepeated n anjotcel:theft 


ſaid the conſideration moved from White to the — 3 
not from the plaintiffs Pillant and Ryſe, to the defendants: 


i Ry: 32 


teroke or retract their engagement. 


This cafe is not like A ee e are 
ſtrange caſes; and not founded on ſolid or ſuſſiciant reaſons; 
ind in others of them, there was wo m 
„ And Mr. Vuſter cited Hardres j K. Reynolds v. 
Mer; LEER 
+ ſtanding all _ reaſ of Sir T homas — and 


lecute Lord = upon a a} RE in the ic name of 


N | F Ff | Y Serjeant 


conſi dera: 


1965: 


4 


. it 00 | 'F | 12 Ger 3. B. R. 


Serjeant Davy was heard, Aiming red kills the 
defendants ;. and urged, that the plaintiffs gave credit 


— — 
cer ant M bite, upon his promifing to reimburſe them: and wan. 


Another v. 
| Miznor an 


D concealment of facts. egg 


187 en Rn 


Wurrz s fof. letter — ee bee aa. — 


3 wy For they afterwards deſired # confirmed eretlit upon 2 


method of teimburſement. And nothing had hen paſſed be- 
tween M bite and the defendants. For the fixſt letter be- 


houſe of rank in London: ſo that they did not rely on V he's 
firſt letter which offered credit on the defendants, ar any other 


tween them was:an'the 16th of February (a fortnight after : 
and then the defendants were deceived into a falſe — 


for his wy on contrated debt. 


© That it was for a future credit, and:notito ſecurt.a-paſt ac- 
<: ceptance of White's bills by the Plaintiffs.“ And this cun- 
ceulment of circuniſtances is ſufficient to vitiate the contract, 


The plaintiffs had accepted a bill of 800.7. of White's, a fert. 
night before the defendant's letter of 16th February : which 
bil the plaintiffs had acceptetl upon aſſurance of credit on a 
houſe in London, to reimburſe + And this: tranſaction 
Was fraudulently concealed, both by kite and the plaintiff, 
from the defendants. If 2 had aber diſcloſed, the defen- 
dants would have plain! ly ſeen * That the plaintiffs doubted of 
« Whites ſufficiency ;” by TM ROT. 1 un, 


x: * 


| £ apy ts © | 
A bill can not * . before it is nm, This is hy 
a promiſe. to accept e 8 A EY Os the 
Al n [not a ee 6 opu=biings dil! 
x 14 . _ 
"all promiſe £6: co yay SD of 3 Dotſon? 151 
at common law, for want of: conſideration ; / unleſs there be 


at leaſt an implied promiſe from the debtee “ To forbear 


ce ſuing the original: debtor.” a e here was 2 debt clearly 
contracted by :W/hite with che on the credit of 
M bite: and there is nd promiſe Ts the plaintiffs ( To fer- 
ac bear ſuing White.” ee eee eee OI 1 
conſideration cg N not pofor e 


— 
"TP 


| -Lor®Manxzwma.v aſked} if any caſe coils be found 


SI 
— ee 1 


2 we} 


2 
411 74 


F 


1 


gerjeant Davy It was antiently. 'doubted, © Whether. a 


ti qritten acceptance of a bill of exchange was binding, for 
« want of a conſideration,” It is fo. laid, ſomewhere in 
Lutwyche. . i V 
Lord MansmigLD—This is a matter of great conſe- 
quence to trade and commerce, in every light. 52 


Ir there was any kind of fraud in this tranſaction, the col- 
liſan and mala fides would have vacated the contract. But 
from theſe letters, it ſeems to me clear, that there was none. 
The firſt propoſal from White, was, To reimburſe the 
« plaintiffs by a. remittance, or by credit, on the houſe of 
« Van Mierep” : this was the alternative he propoſed. The 
plaintiffs , choſe the latter. Both the 
wrote to Van Mierep and company. They anſwered * That 
« they would honour the plaintiffs draughts.” So that the 
defendants aſſent to the propoial made by V hite, and ratify 
it. And it does not ſeem at all, that the plaintiffs then 
doubted of White's ſufficiency, or meant to conceal any 
thing from the defendants. —- „ 2754 m7} beod 


law of merchants, and the law of the /and, is the ſame : A 
$ witneſs can not be admitted, to prove the la of merchants, 
We muſt conſider it as a point of lau. A nudum pactum does 
not exiſt, in the uſage and law of.merchants, 

I take it, that the ancient notion about the want of conſi- 
deration was for the ſake of evidence only: for when it is re- 
duced into writing, as in covenants, ſpecialties, 'bonds;|&c, * 
there was no objection to the want of conſideration. . And 
the ſtatute of frauds proceeded upon the ſame principle. 


1669 
1765. 
Pi1ttAxs and 
Another v. 


M1zzor and 
Another. 


Pane and White 


Is there be no fraud, it is a mere queſtion of la. The 


V. ante; 
p- 1639. 


TI TER © Sf tn | 


deration is not an objection, 


This is juſt the ſame thing as if White had drawn on Vun 


Mierap and Hopkins, payable to the plaintiffs : it had been 


nothing to the plaintiffs, whether Yan Mierop and Co. had 


ede of White's in their hands, or not; if they had accepted 


his bill. And this amounts to the ſame thing: “ I will 


* give the bill due honour,” is, in effect, accepting it. If a 


looks upon it (in the caſe of an acceptance of a bill) as if 


if there was a neceſſity to accept it; and to pay it, when 
due: and they could not afterwards retrack. It would be 


man agrees“ That he will do the formal part, the law 
actually done, This is an engagement © To accept the bill, 


| f 2 very 


Te |. Eaſter en yiCles. 3. B. R. 


176 „ very deſtructive to trade, and to truſt in commereial d 5 
| ihe could. There was nothing of nudum pactum men. 
Pittans and tioned to the jury; nor was it, 1 dare ſay, at * 29 
Another v- or contemplation, a 


Minnoy and 
I think the point of lewis with the plaintiff 


Another. 
| Mr. Juſtice n We ion ! is, cc Whether 
« this action ean be e upon r Tried of Es agree 
a 


Lean aud none of thoſe eee being nude 
pactum, that ate in writing : they are all, upon parvl. 


I have traced this matter of the mum bd. and ib 
Very ee 8 


. She's aaphiteds Fl reinciple of e bein 
looked upon as a nudum paftum z and how the notion of: 
nudum pactum firſt came into our law, He ſaid, it was ec- 
choed from the civil law: Ex nudo pacto non oritur adi 
Vinnius gives the teaſon, in bib. 3. tit. De Obligationibus, 4to 
edition, 596. If by flipulation, (and & fortiori, if by writ Th 
ing, ) it was good without conſideration. There was uo rad:- wk 
cal defect in the contract, for want of conſideration. But it Lok 
was made requiſite, in order to put pecple upon attention and enn 
reflection, and to prevent obſcurity and uncertainty: and in * * 
that 2 eicher writing or certain oo props were re required | 


Therefore it was intended a8 4 uard againſt raſh men deing, 
derate declarations : but if an g was entered into againſt 
upon deliberation and r b „ it had activity; and ſuch pro- a 
miſes were binding. th Gretiue and P . hold To I 
obligatory by the law of nations. Grot. fib. 2. c. 11. De Pre 1 
mifſis, . fen lib. 3. c. 5. They are "morally good; and hn K 
only require aſcertainment. Therefore there is no reaſon to gin 2 
extend the principle, or carry it further, 
There would have been no doubt upon the p preſent cal; c Mar 
according to the Roman law; becauſe here 3 18 * 2 Wa. : 
(in the expreſs Roman form) and e 0 N e 
I have a y 
* Sub ultima Brafion (who wrote * temp. Hen. 3.) is ne firſt of ar 0 Pons 
"ok regis * lawyers that mentions this. His writings interweave a great 7 
1 many things out of the Reman law. In his third book, cp. l, It is 
De Aftiombns. He diſtinguiſhes between naked and cod Bi « 4% 
contracts. He ſays that © Ob bligatio eff mater attiqnis.;” and that * tion t 
it may ariſe ex cont rad, n * 3 feut ex conventione & e 


fo 


3 


f Faſter Term 5 Geo. 3. B. R. | 1671 


fo ftp, conventa, que nuda 0s Ne aliquands — 
er he 1 


Our own Jawyers have „ the N Andther v. 
Reman law. * Plouden 308. b. in the caſe of Sheryngton and Ander 
Pledal v. Strotton and others, mentions it: and no one con- . This pro- 
tadicted it. He lays down the diſtinction between con- bably, was 
tracts or agreements in rd (which are more baſe,) and ment. 1 
contracts or agreements in writing, (which are more high. z) — de was 
and puts the diſtinction upon the want of deliberation in the himſelf that ar- 
former cafe, and the full exerciſe of it in the latter. His words — 2 

are the marrow of what the Roman lawyers had ſaid. © Words whe argued for 
« paſs from men lig hriy :” but where the agreement is made the defendants. 
by deed, there is more fayz c. Cc. For, firſt, there is | 
&: dc; and thirdly, he delivers the writing as _ b 
« The delivery of the deed is a ceremony in law, fi 
« fully his good will that the thing in the deed mould paſs 
« from him who made the deed; to the other. And there- 
fore a deed, which muſt neceſfarily be made upon great 
thought and © > ma eg ſhall bind, without vegan bs wy 
a conſideration.” | 


The 3 of the Auer 4 wv is the favs; in c reality, in 
both caſes : the reaſon of adopting the rule was the ſame, in 
both caſes; though there is a difference in the ceremonies re- 
quired by each law. Dar no ODE ariſes N from the 
naked n 


Therefore, if it Rood only upon the naked: Fl ol it's 
being, in this caſe, reduced into auriting, is a ſufficient guard 
againſt ſurprize : and therefore the opts! of dum e does 
not apply in the preſent caſe. . 


I can not find, that a mum pam ence by writing 
has been ever holden bad: and 1 ſhould think it good z 
though, where it is merely verbal, it is bad. Yet I give no 


eptnion upon it's being good, always, when in . 


Many of che old caſes are ſtrange nl abſurd : ſo alſo are 
ſome of the modern ones; n ee that of Hayes v. 


Warren,* * * 2 Sit 


933. 
] have a very full note of this caſe. The reaſon of the reverſal of the j Lean, « That it 
5 —— 2 * the declaration, to be either for the benefit, or at the regueſt of the de. 
6s | 


It is now ſettled, © That where the a& is done at the re- 

* queſt of the perſon promiſing, i it will be a ſufficient founda- 
* tion to — the promiſe upon. | 

Fr - In 


_—_ 
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V. 2 Leon. 
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For, between they be made ſafe at all events. White offers good credit on 
Ireland and a houſe in London; and draws: and the plaintiffs accept his 
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176 5. In another inſtance, the ſtrictneſs has been relaxed: 11 
— for inſtance, + burying a ſon; or t curing a ſon; the conſi. 
Prt.uans and derations were both pa; and yet holden good. It has been 


Another v. melting down into common ſenſe, of late times. 
Mir zor and | TH 45 e 


+ — However, Ido here ſee a confederation. If it be a dep eh 


Church's caſe ; from any right, it will be ſufficient to gr aft a verbal promiſe 
cited in Raym. upon. Now here, White, living in Ireland, writes to the 


2<0. 


« eqvceks after.” The plaintiffs agree to it, on condition that 


1 — draught. Then White writes to them, To draw on Van 
month. « Mierop and Hopkins.:” to whom the plaintiffs write, © To 
« inquire if they will honour their draught :” they engage 
6% 'That they will.” This tranſaction has prevented, fopt, and 
diſabled the plaintiffs from calling upon White, for the per- 
formance of his engagement. For, White's engagement is 
_ complied with : ſo that the plaintiffs could not call| upon him 
for this ſecurity. I do not ſpeak of the money : for, that was 
not payable till after two 'uſances and a half. But the plain- 
tiffs were prevented from calling upon White for a perform- 
ance of his engagement © To give them credit on a good houſe 
6 i London, for reimburſement : ſa that here is a good con- 
ſideration. The law does not weigh the quantum of the con- 
ſideration. The ſipenſion of the plaintiff's right © To call 
&« upon White for a compliance with his engagement" is 12 
ficient to ſupport an action; even if it be a ſuſpenſion of the 
right, for a day only, or for ever fo little a time, 


Bur to conſider this as a commercial caſe- ALL nations 
ought to have their laws conformable to each other, in ſuch 
caſes. Fides ſervanda eft : fimplicitas juris gentium prevaleat. 
Hodierni mores are ſuch, that the old notion about the nudun 


| pactum is ut ſtrictly obſerved, "as a rule. 


On a queſtion of this nature, Whether by the Ia if 
% nations, ſuch an engagement as this ſhall bind“; the /aw 
wn das : 04 d POD. 40530 Ys 
The true reaſon why the acceptance of a bill of exchange ſhall 
bind, is not on account of the acceptor's having. or being 
ſuppoſed to have effects in hand; but for the convenience of 
trade and commerce. Fipes eff ſervanda. An acceptance 
for the honour of the drawer, ſhall bind the acceptor : ſo ſhall 
a verbal acceptance. And whether this be an actual accept- 
ance, or an agreement to accept, it ought equally to bind. An 
| | | Eras Sao 


— 


plaintiffs To honour his draught for 800 J. 5 payable ten 


ae ng Georg RE 4678 


297 To aceept x bil ra ba drawn in future” would (as 1 76 * 
it ſeems to me) by connection and relation, bind, on account 
of the antecedent relation. And I ſee no difference between Pelz ans and 
9 bein gb gere or after the” bill”: was Urawns Here was an Anothery, 

= fuffieient to bind the! defendants r e 9 
agrecing . "Te honour it,” <ioagreving e rer. eig at 


Wars IY wh 


Leo aha; Marche Pens us i th dabendants 
zad effects of Whites in their hands. And it does not appear 
to me; that the defendants would not have honoured the 

| Poor 8 eee. as * W it was 


ture treit. gow er eds 5 r eee to | 


But whether the plaintiffs or the defendants had ente of 
Whites in their ns, on er muſt determine on the 
general doctrine. 9 Zuibtid 101 Ki Der 


- 
* 


* 
. 7 
410 8. 4 


And Tam of by oped that there ought to be a new + trial. 
AIG 10 een SL 

Me: Juſtice Varus was of the ſame opinion, He ſaid 

it was a caſe of great conſequence to commence : and:there- 

e n ee CPI wee ene. - "1" 


105 in 
The arguments on the fide & the defendants Ld | 
its being a nudum pattum, andtherefire wid. 0 #7 


1 


This depends ur two queſtions. | 
rede & ky * Iva; "TRE bir 1 
os Queſtion—< Whether e be a ae withut a 
1 conſideration: . n r ae 


\ 


3 
ww 


2d. Qveſtion—If it is, then « Whether this promis fhall 
* not be Aalug, of itſelf, " without: e real * 


* 1 25 
— N 


Firlt—Thedraught 3 by 17 bite on the plaintiffs;3 pay- 
able to Ciiſforu, : is no part of the conſideration of the under- 
taking by the defendants. The draught payable to Ci oru is 

never mentioned to the defendants. They are aſked. “ Whe- -. 
© ther they will anſwer a draught from the plaintiffs bn ; 

( them” * anſwer 6 path will honour f Sa A VO” FARE JAt 
ans Ras | N 
Nn * 

Whether the defendant had note of Wis OO 
their . is immaterial. "Sac ont 


DA to another, or ſigpemſſon or forearans Of . v. Congs 
his right, 18 2 foundation fot. an ebe . will make v. Bernard, 


134 5 2 Ld, Raym 
zun A F144 "70: _ 0 


Py 


1 Edſter Term g G B. R 
| 2283. it binding eheim eh. 


n 11 wat . 
Another v. 8 e e 
4c nor did occaſion a . It is plain 
e that the plaintiffs wr nut rely on White's affierance ONLy ; 
but wrote to the defendants, to know if they would accept their 
draights. The eredit of the plaintiffa m hate been hun, 
by the refuſal of the-defendants to accept White's bills. 
were or miglit have been prevented from re/orti to him, or 


getting further: 


Bim. Te comes within the caſe 


% e where "IP; f. * 1 
or. : | 


2 is not bing on the e chi Was Kant th 
; | ou nene 


"i, 


8 

c The reer of a "bill of en is an  obligat 
it : the end of their inſtitutions. their currency, e | 

it ſhould be ſo. On this principle, bills of exchange are con- 
ſidered, and are declared upon as /þtpial contracts ; though, 
legally, they are only ſimpie contracts: the declaration "Ex 
forth the 6:1/. and acceptance — ; and that thereby the 
defendants, by the cuſtom of merchants, became liable to 


pay it. | 
anon HEL; 


This * % To honour their bill® was 2 1 4 ac- 
ceptance of the bill. An acceptance needs not be upon the 
bill itfe if : it may be by collateral writing. "Wilkinſan 1 220 
widge. I Strange 648. 


— 3 
74 107 & 4 1 „ iq 


"Wea 


A e Ae as e ee 


anc:. And a ſmall matter amounts to an acceptance: and 
-fo ſays Malloy, 11b1'2.''c. 10. f 20. And an acceptance will 
bing, though the acceptor has u gfecte of the dra wer in his 
Thie was on hands 3 ant without any confideration. Symons v. Par miater, e 


ref of judge . 3 25 d. . E. 2. Aud 4 bill accomed. for the 


2 — 1 W will alſo bnd. 

judgment wa 

— . — Then he applied theſe politions to the veſent Rs 1 was 
proc. vith 100 l. an acceptance of this very draught, by relation and connexion; 
coſts, upon or though the W e 


ſoon after 2oth 
Feb. 1748. defendants. 


But even if it did — anal 
it would eqtally bind the deſendants: they woul, 


_ to perform the Fer of their undertaking. 


nee, 
be e 


The 


| Eaſter Term 5 Jen. 31 B, R. 2675 


The tie e e e 2055 
draw; and — defendants promiſed © To honour their | 
e draugbe: and the plaintitfs, of e regulate rade 
their conduct accordingly. 5 rome wy 


12 SE CIT ny; 
tion, 1ſt. There is a conſideration ; and 2dly. {f there was 
none;? r in this CIO the pe ee 


Mx. Juſtice Ara am of opinion cc That ther 
* ousht to bea new crial.” - ry el 


FUE A TS a TD ũ ³“̃⁊ ] 
jt may be found by a jury: but it is the cont, angie 
who are to determine the Law. 72 


| This muſt be conſidered a8 3 and » 
is a plain caſe. The defendants have undertaken to honour 


mA e f ebe ARE 


2 


e called a nudumn padfum. The anſwer re- 
turned by the defendants is an admiſhon of © Having ofe#s 
& of White's in their hands,” if that were neceſſary. And after 
this promiſe © To accept” (which is an implied acceptance) 
they might have applied any thing of M hitès that they had in 
their hands, to. this. engagement; even though JW bite had 
drawnother bills upon them in the interim. The defendants 
yoluntarily engaged to the Plaines and Kee Tee 


cede from their engagement, 


As to it's being a nudum pac rum 8 
already ſo well explained) if there be turpitude or illegality 
in the conſideration of a note, it will make it void, and may 
be given in evidence: but here n of that kind a 2 
nor any thing like fraud in the plaintiffs. Here was 
tice of all the facts; a clear apprehenſion of them 8 
fendants ; a queſtion put to them, Whether they would 
in '3 and. their anſwer, « That they would.” | 


U pon the whole he concurred, ce That an action will lay 
« for the plantifh againſt wem, and that che fiat ought 
# to recover,” | 

By the Coun, unanimouſly, | 


Tas RULE & To ſet afide the verdi and for a 
* new trial, yas made ABSOLUTE. 1 


** . * 8 N asf. * 
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4 : Lockwood 0 Dr. Copſgarne. | 


4705. 
Privilege denied U P ON ſhewing cauſe (on Saturday 27th of laſt month) 


2 VS” why execution ſhould not be ſet aſide, and the g 


public foreign taken i all Execution by _e 3 VIRGO" the „ groom 
miniſter, i it ap- 
pearing to be a 


Ss eee The facts en upon the affdavits, to be as coca | 


ſereen him from nearly as I could take them, upon the 3 


his debts. 

5 The defendant had been protected by the ewes ambaſ. 
ſador: upon whoſe departure from England, the plaintiff 

proceeded againſt the defendant, being then unprotected; 
and obtained judgment againſt him. The deſendant brought 
a writ of error. Whilſt this writ of error was depending, 
viz. on 14th June 1764, he was hired to Count Haſlang, the 

Bavarian miniſter, as his phyſician, at 401. "a year falary; 
though Dr. Redmond then ood upon the hſt, as phyſician to 
3 Count Haſtang; and even ſtill remains upon the faid lift, as 
2 ſuch. The defendant ſwore, that he had preſcribed to ſome 
| of the mh, ſervants: and he alſo ſwore, that ſince the ſaid 


14th of June 1 764, he never preſcribed to any other perſons | 


but the count's Family. Tt appeared 'that the defendant kept 
a coach, and had livery ſervants gf his own. It appeared 
that he had formerly been a — ; but had left off: but it 
was not aſcertained where, or for how long time, he had 
practiſed as a phyſician. Soon after he was hired to Count 
8 the count's own ſecretary ſent to the ſheriff of dur- 
who had an execution againſt the defendant,) to ent 
2 * That the defendant was prutected by Count Faſſang.“ 


The queſtion was, © Whether the bete was intitled 


5 v. „ as 3 privilege of a foreign mini each 5 „viz. 


© 13. and % phyfician to Baron Haſlang * that is, w was real 
V. ante, and bond fide his ſervant; or, whether it was only a ange 
Bath * | hiring, a chlhurable ſervice, a mere ſham and pretence, in order 
t 2 1 9 him from paying his * debts. | | 

llc . 


2 1694 Þ Je wa then ADJOURNED. | 


1904 Maxzrizip 1 oblerved upon the act of 745 
c. 12. that there is not an exception in it, but RED agree 
able to and taken from theTaw of nations. 4 


The privilege of 2 freight miniſter REP to 1 family 


| ang 8 and this preps, has been lang ſettled, to - 
ten 


— * r ; 
4 - » — 5 5 . 


x,» ” 


Wn ©» ww A Fo tas cw Mm ww. i 
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Eitler 22 Geo. 3 B. R. 
bend to che fervants who ire natives of the country! where he 
with bin” 175 455 
By this — ic, W a oe 1 . a * 
72 to a 2 3 is not bond fide of his family. 


CLF 298) 3 


The qheftion ee is, * | Whether this defindant is 


00 2 fide a domeſtic phyſician to a foreign miniſter” : (I 
do not mean hows it * 22 thas * Wald 25 in his 


r 70 2001057 


His lordſhip dw ny" notice of 8 man- 
ner in which the liſts are kept at the e 8 | office : and 
e W 1 


As to che 3 6b Whether this is a bond fide 6 


<> <— colourable” It does not appear, that this — wah 


preſcribed to any one perſon in the world, as a phyſician, 
bers he was hired by Count HAasLANG. / Then he was hired 
on the 14th of June laſt, juſt when he found it neceſſary to 
be protected from this debt. And Dr. Redmond then was and 
now remains upon the liſt, as the count's phyſician. This 


man's very retainer is in the form of a protection from his 


debts; which is a ſuÞicioue circumſtance. Then what: has 


he d, as a ee ſcian! he ſwears he has preſcribed to ſome 
4 | 


of the ſervants : but no particulars are ſpecified. . os lives at 
Vauke-ball 3; and _ a coach and poo ſervants." 


5 Binkerſboek, & Aero ee, ſays, « That a perſon in 


. debt can not be taken into the ſervice of a foreign mi 
4 in order to prutect him.” And indeed this would give the 


foreign miniſter a power to diſpenſe with the private debts of 


the lubjets of this country. 


Nor here was actually e * only. ff 

pended by a writ of error. frm gonad in ed by the Mo- 
rocco ſſador: and when he went home, then the de- 
fendant got this protection. Kellerhoff, Count Haſlang's ſe- 


eretary, ſoon after ſent to the ſheriff of Surrey, who had an 


execution - againſt him; a uainting him * That this man 


«© Mas protected by Count HasLanc.” The' ſecretary him - 


ſelf ſwears this: which ſhews the view to have been the pro- 


tefion. But a foreign miniſter can not prote?, by way of 


ſcreening a debtor from paying _ juſt debts. He has no 
ſuch privilege. 


Then his aryl is but 401. a year; 26d he kues ce That 


he never ſince the 14th of 18 preſcribed to any other 
ee 
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rehdes, rr er n over nd 


 -- + Locxnwood v. 


Dr. Cors-: 


An. 


=. 1 Eaſter Term 5 Gan 4 BR 
e perſon; but the ambaſſa family.” And 
. N de, and keeps roar agen — 2 


Locxwoen: v. clear : either he had no patients x wh or it was not re 
Wee and t worth his while to . his N for a bg wy 


e rary ſalary of 407. eee # 


Therefore his lordſhip was « hy; Pry was not a fair 
bond fide tranſaction; and, conſequently, that tlie e 
was not ud the privitege. he now claimed. . 


| At the ſame time * An chat the fatute of , Ann, 
was only declaratory of the law. of nations, and 25 the law 


er d e theſo W 


| Mr. Juſtice Wi Mor e with Lord Mow 
__ as to _—_ - act of 7 Ann. c. 12, in all caſes 
and ought within its true meaning and in- 
PROS — that Dr. Coy/garne was not what he 
Cy that is, a real phyſician. He owns he hor 
been a trader; (though he has left. it off:) but he does not 
aſcertain: when or where he praftiſed as a phyſician. If he was 
not, why ſhould the count tetain him as a phyſician ? and he 
is to have but 40 J. a year, for-lvard and ſervice: as a phyſi- 
cian. Here is no proof of any of his preſcriptions bein 
taken by any of the count's family; nor even of their being 
made up: neither is it uſual to retain phyſicians. Domeſtic 
phyſicians are not the cuſtom of modern ages; though it was 
' cuſtomary amongſt the ancients... Therefore I have doubt 
about this character that he claims, of a demgſtie ſervant. 
The profeſſion of a phyſician is honorary ; and the retainer 
ſhould: come from the ambaſſador : whereas: this,man offered 
himſelf; and it is ow —_ thit it was ar e view 


to this protection. 


Therefore he does not appear to me to be the 4. . 
vant of a foreign miniſter. He was before protected by the 
Morocco ambaffador: he is gone home. Then after his de- 

patture, anch when that pretence could no longet ſerve him, 
and the plaintiff had got judgment, he brings a writ of error, 
and gets this protection. But an ambaſſador can not ho- 
TECT ; it is the /aqo that gives the protectian. Whereas here, 
the ſecretary ſends notice to the ſheriſf '*© That the count has 
cc protected him.” The uiet therefore is maniſeſt: and 
the defendant does ot ones inn the character 
that he has aſſumed. 


It will be of very bad „ if proteQions ſhould 
be ſet up to ſale, or made uſe of merely for the aur af 
R Se 


r 


Eaſier res g nl. 6 


Fuftice Y aTes the Mr. fu : 
| 1 rr ſame 8 ; being thoroughly 5 1765 
ſatisfied, upon the circumſtances of this cafe laid all ww. Lottwogs u. 


and n ; whets e of in, e That this was not a Ur Cove» 

| ri F ſervice, but a ſcheme to ſcreen him from the pay; 8 

cc = of his debts.” And Mr. Juſtice Asrox mentioned 

the caſe of Wigmore v. Alvarez : {which ſee cited, together 

| A ante, p. en 
* 


Fe Cur, wnanimonty and clearly, 
. Rotz DIoCHARGED. 


r 1 


Mr. Walker prayed that * it b might be diſcharged with 
coſts.” But coſts were not added; becauſe Mr. Kelly, the 
attorney who a d to ſupport the rule, declared in 
court (on Lord ansfild's wiking him © Who was his em- 

« ployer.”) 4 That he was concerned for Count e 
We OR POETS iO Ore? Mir W 


Rex \verſu Ellen Taylor, late Bent, 
SRE. was brought up = habeas corpus from Lancaſhire van 


having been committed to the HouIE oF CORRECTION at for diſobedience 
- "0 judging het child to be 2 baſtard, and ordering her to dattardy, ſub 
c maintain it, by paying 8 d. a week for ſo long time as . — 
te the child ſhould be chargeable to the pariſh; 3” there to re- for diſcharging 
main without bail or mainprize, except ſhe Hall put in ſuf- ber. 

ficient ſurety © To perform the ſaid order, or elſe Se,“ or 


be otherwile dilckarged by Gar courie ot wwe | Es 


She was unmerried when the child yas form; but was now 
married to Taylor. Wes 455 


Sir Fletcher Norton, Fase genf drr. Stowe, and 
Mr. Dunning, for the defendant, objected 1ſt. to the war- 
rant of commitment; alledgj = the juſtices of the 
ce ad no power, ee c. . to make this or- 
ber upbn her, for her maintaining My the being then 
a married woman, and incapable or * Ne ſo 
that ſhe could neither ay" money nor give ſecurity. And 
the hufband was in fact, incapable to pay ug Her being a 
married woman js ap arent upon x return: an we have 
alſo proof eri * —_ p | 


"© a. $6.4 ws 4 
# 


To 


2680 
17 


Rxx v. 1 
Tertes. 


r. 19. 12. 


"89-5 it.“ 


gaol. Beſides, this caſe is within 


| criminal perſons 
vV,.6GC, to 8 


Eaſter Tenn 5 Geo.” 3 RR 
To prove «* That a feme-covert, can met be charged,” the 


% 3 cited Foley s Caſes of Laws relating to the Poor, p. 56. in 


point: and they inſiſted that the huſband ought to bows been 


indeed Wy fare confi pant aries, .} 
Add. Objection. By 18 Eli. e. 3¹ they are obligea . 


commit to the common gal; and in that caſe, ſhe would 
have been intitled to charities; whereas this commitment is 
4 To the houſe of correfion;” where there is no ſuch benefit, 
And as this was a new act of parliament, they were. obliged 
to Purine it literally. They mentioned a caſe of Rex v. 


2. Boys *; where it was determined . That u SH a new act of 


bc eee they 3 are Magn to the method or ak in 


37 


They ſaid that the 6 G. 1. e. 19. + 2. ions not extend to 
the preſent caſe. 
She has been already 
this caſe ſtands only on the 18 Eliz. 


This is not a criminal, but a civil caſe. 
puniſhed as a lewd woman. INE 


Contra, yoo rege, Mr. Morton, Mr. W 8 i Mr, 
Wallace, anſwered the n vr 


rſt. Non conflat that ſhe war a married woman: but ad- 
mitting © That ſhe was;“ yet matrimony can not diſcharge 


a woman from either a crime or its penaley the huſband 
takes her under this incumbrance. | 


This i 5 not like caſes under 43 Eliz. For under 5 af, 
it is a : luat in corpore, fi non habet in loculs. But 
under "i 53 Eliz. the having ability is eſſentially Oy to 


making any order grounded upon it. 


In 11 Rep. 61.—Dr. Fefter's caſe it was determined, that 
a feme covert was within 1 Hz. c. 2. $14. and ſhall forfeit 
for not going to church. And in 2 Strange 1120, Rex v. 
Crofts, F eee S 15 2. c. 3 for 


2 ED. 


\to the common 
+6 G. 1. c. 19. 5 2. 
which i impowers the juſtices to commit ts and other 
with /mall offences, 8 to the 
ol, er houſe of correction, as they ſhall think 
For the act ſays ® © And whereas vagran 


2dly, The houſe of comreion is 


ts and 


« other criminals, des, 4nd pats che d with ſmall 
« offences, are for ſuch fences, or for want of ſureties, to be 
1 committed to the county-gaol,” it enacts that they may 


commit 


W b 
} 
4 


1 


and perſons, either to the common gaol, or houſe of correc- 
tion, as they in their judgment ſhall think proper. And this 
woman is within the words, “ ather offenders,” and © ather 
« perſons.” This is a commitment for an offence 3/ and is (in 
the words of the act of 18 Elia. c. 3.) Till ſhe ſhall find 
4 ſuch ſurety as aforeſaid, or be otherwiſe diſcharged by due 


a courſe of law.” They eited Rex v. Davis, M. 28 G. 2. 


1765. 
—— 


Rx v. 
TAYLOR." 


officer, for refuſing to receive a pauper regularly removed to 
his pariſh : though it was objected, 'That it was a new of- 
« fence, ſo made by the act of 3, 4 V. & M. c. 11. 10. 
« which act gives a particular penalty; and that therefore it 
« was not indictable. However this is one of the - ſmall 
offences mentioned in 6 G. 1. c. 19. 52 | 


: Lord MansriLp—ift. A  feme-covert . is kable to be 
proſecuted for crimes committed by her. This woman has 
diſobeyed the order of the juſtices :-and the 18 Elia. c. 3. 


preſcribes the puniſhment here inflifted upon her. There is 


no need to ſummon the hu/band, in a criminal proſecution 


againſt the wife, 


2dly. Tis within 6 G. 1. c. 19. 5 2. ſhe is committed 
for an offence z and for want of ſuretics. - Tis therefore 
within the proviſion of that act, and a legal commitment: 
and it is better for her, than a commitment to the common 
aol. | * 
Mr. Juſtice WII Mor had no doubt about it. 


1ſt. The 18th of Eliz. expreſsly conſiders the producing 
baſtards, as an offence : not only the getting or bearing the 
child, but the leaving it to be a burthen on the pariſh, and 
defrauding; the relief of the true poor of it. Therefore the 


juſtices may order a proper puniſhment; and alfo take order 


may do either, or both. © 


Matrimony does not purge the crime: ſhe is ſtill the object 
of the law, as to criminal juriſdiction. $6 was the caſe of 
the woman ſelling ® gin. There was no need to ſummon 
the hy/band, The huſband is not liable for the criminal con- 
⁊dly. And if it be a crime, ſhe is a criminal offender within 
6 G. 1. and may be committed to either priſon, as the juſtices 
think proper. And it is for the eaſe, benefit and advantage 


for the maintaining the child, in 8 of the pariſh : they 


* 2 Sir J. S. 
1120. 


of the party committed, to ſend her to the houſe of correc- | 


tion, rather than to the common gaol. 
| The 
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4. Tue order mentioned by Mr. F 
2765 covert 16 dap der madd? — 
Rex v. upon parents and children * Reciprocally to maintain each 


Tarion. e gther,'* T 
moral obligation a legal efficacy, * 
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af are purſued, The addition of And until diſcharged 
es by due courſe of law; —is nimia cautela, and non 
mocet + e e e 


ſt | All of ines to hag oft a 


R. A 00g - buſband Was no 
E r En 


adly. It is vii the 6 1. hah ® had bo 
bad under 18 K 5 4: 
Mr. Juſtice Arkon likewiſe: and it 
was a clear caſe. concurred ' 4 


* 
K 7 
4 


Fur Cur anat. F 38 een 


h 1b 


combe Eſq; RE Pit” cork 


V. ante, p. THE unden une bing thinab de 1 

purſuant to the liberty reſerved for them, as is mentioned 
. pages 1586 and 1591; cauſe was now —— and als 
after defendant lowed ; and, and, conſequently, the rule diſcharged 


has paid for 

idve. The objection was to the plea-roll, which contained no- 
thing but the declaration and the plea of nil debet : whereas 
there was 2 plea in abatement, which had been demurred to, 
. nor any upon it en- 
tered on the roll, before nil debet was (as the coun-, 
ſel for the defendant alledged ; ind wii che e 
not to have dropped, but ought to have entered it on the 
roll. This, they ſaid, was an irregularity which would vi- 
tiate the whole : and the acceprance of the iſſue (in which this 
CWC 3 


(1 Black. Rep.) 


Sab. 8. C.) 


+ Tem g 


But Gi op held this irt to 
defendant's 4c 2 cepting the iſſue Ba LIN "g Man 24 0 bees w 258 
tion ought to have been made. KW time: it 0 late. to See Y 


make it nows 3 8 a Parke. 
a 0s PL FAO kante. 
ve | Wrought Ef 10 1 


JN chewing cauſe againſt. an js hg a 1 Methodiſts and 
Na in obftrufting 2 fervice in the church, and * _ 
inſulting the rector Fruſch was the name of the protection of 
ar and the rector's name was Ti prnſbend. The parti- eee 
2 circumſtances were long and minute; enough of them ther decent and 
pear w Ry 3 ſaid. It is s ſuthcient to hint, dulet ee, 
da A. 7 pn/bend was a well-wiſher to the Merbuaiſit; 
ne he Sh — one of them into his pulpit; and that 
Mr. Wroug juſtice of peace reſiding | in his ous 
oel of is and lesen ff oppo i 1 5 5 


After heari the alin is and arguments oh cn 
e «Hoo - , 


Lord MaxsxIxI o declared Fr he always. underſtood 
„ Tha a pregeher mn have a fl ons from: the: Inſbap of th. 
« DIOCESE wherein” he {6 preached;” and © That a licence 
from the biſhop. of a particular dioceſe would nat give the 
© perſon authority to preach in every dioceſe, as 5 
© other dioceſe. Indeed this is very feldom diſputed i b 
if it be diſputed, he took it to be in firitineſ ſa, . canons. 


la the ent caſe, he tho ht the court not inter- 
pole, u Sage application x; Mr. T. 2 e rector; 
1 he had ſuppreſſed truth, and 2 m 3 the 


calez and alſo for 5 L* via. r. Townſhend. 


ng" ene courſe of of : 
* ſervice in ein of the abli | hal Again, 


there was * inhibition which had been obtained againſt "Mr. 
Teun/hch2 flom the bilhop of the dibciſe ; Who had com- 
miſioned Mr. F roughton to To it complied e Further, 
Mr. Townſhend himſelf behaved improperly, by particularly 
marking' Mr. V. roughton, and preaching perſonally at him in 
his ſermon; And it ſeemed to him, that the hi complain 
ell of was not a blow ſtruck Mr. Townſhend by Mr. M roug he 
tn, (as is charged upon hin;) but an r e 
with his finger. 8 

Vor. III. 688 ve Therefore, 
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1765. _ Therefore, there is no reaſon for the court to.interpoſe in 
Cy an extraordinary way, in this caſe as it is circumſtanced, 

Weoyonron © Otherwiſe, I would have it underſtood, in general, that 
and Others. M, v A — ; i rd! * II 

Metbodiſis have a right to the protection of this court, if inter. 

| rupted in their decent and quiet devotion : and ſo have Dj. 


enters from the eſtabliſhed church likewiſe, if ſo diſturbed, 
Mr. Juſtice WIr auer was of the fame opinion, for the 


FW . 5 fame reaſons,” Here is a total ſuppreſſion of truth and facts on 
Mx. Townſhend's fide, who makes this application: and upon 


mme whole of che affidavits, I ſee zo mifbehaviour in Mr, 
21.4. 4, 1 » Wroughton; and very great miſbehaviour in Mr. T; vun bend. 
Mr. Wrovughton applied to the biſtiop, attended him, and was 
4irected by him to take care “ That no unlicemſed preacher 
„ ſhould preach in the church of Pewſey :* and the biſhop 
Actually iſſued an inhibition; which Mr. Townſhend defied 
and diſobeyed. And the blow is ſufficiently accounted for, 


$634 TIGHT nad L155 027 FE OY 1808 5 83 188 f 

He added that he took the law About /icences to be as Lord 
Mansfield had ſtated it: it muſt be a licence from the biſhop 
of the diorefe ; (though in practice, it is not ſo uſed.) Strifth, 
the biſhop of the dioceſe is to licenſe all who preach in it. 


| Me. Juſtice Paras corctrred,For the fame reaſons: w! 
ndded— with ghrf; becauſe he had /upproſed th truth. 


as quite 'an'accident, and not intended at all as a blow. * 
49 Arg 034 T rey n bs e 29% Pra |, ; 7 | 
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Mir. Juſtice As rom concurred with Mr. J. Tuter; a8 the 
urt would not have put Mr. Wreughton to the expence of 
fending himſelf againſt this rule, i# Go whole circumſtances 

of the caſe had been diſcloſec. FOE * n 39 7: ; 
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1 which the defendant pleaded the general iſſue... 
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Eſtate in fee 
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was held to paſs 


. e 4 * . 2 $ b. 3 3 am + ; 4/6 K T% 3 1 : * 
| toa traſtee, by It appeared in evidence, that Go BEAUMONT being: 
neceſſary impli- - iſed in fee of the tenements in queſtion, five acres whereot. 


cation of teſta- 
tor's intention, were 


bod holden of the manor of Valgfeld, and the reſt 


Without the were 5 eehold,auly made his ft will and teſtament in writing' 


word heirs or S8 
any other tech · bearin 


nical term. | 


7 nA 
OT 


date the 29th day of September 1760: (which wil 
thay | | = ho 
PL 13 * - Gee ar x 


"41 

* 5 
4. 
* 


Eaſter Term 5 Geo. 3. B. R 
wis let dut verbatim, in the caſe.) The ſubſta eel 4+ was 


28 follows; He gives ſeveral ſums of 3 J. a year, to divers 
perſons; ſome, for life; ſome, in fee: one of which annui- 


ties for life he expreſsly directs to be paid by his truſtee or 


executor 3 and afterwards adds Theſe legacies e bb faith 


« fully paid by my-truftee John Coole, every year and yearly, a 
40 3 after Marina. He then gives ſeveral ſmall 1 
caries. He wills and defires, „“ That William Frith ſhall 


| 168g: | 


1766. 
OA 
ex dimiſſ. 
MazxAMAM NA 
Coon. 


« not be removed from his farm, upon any account whatſo- 
« eyer, during his natural life; he paying the ſame rent as 


« uſual: he leaving the farm, whoever come into it, to pay 


after the yearly rent of 9 1. And his deceaſe the ſame.” ' 
Then immediately follows I ds alſo leave unto my truflee ' 
« and exertitor, out of the yearly rents” of the farm, 11." 108. a © 


« var, and yearly, for repairs and other uſes of the farm,” He 
afterwards leaves to his truſtee and executor, 3 J. for ſawing 


out the rough ing; and 5 /. to build a tomb for him, in 
Tankerſly chürch-yard: * He and hir heirs always to ſee that 


PP 


« jt be kept in order,” Then he gives ſeveral directions, 
and {eyeral more legacies. Hud Ido hereby conflitute Jol 


« CooRR beforementioned, elk execiitor and truſtee of this my laft 


« will and teftament'; he paying all my juft debts, legacies and 

« funeral charges.” Delivered by the aforeſaid teſtator, to 

« be his laſt will and teſtament in the preſence of witneſſes, 

« ſurrendered according to law. © James Brookes, Edward 
Lid. Thomas Butler.” And further I defire that the 


& bed with all the hood thereunto belonging, . ſtanding in 


Ar Yo Th 0 IG he II ee 


« when he pleaſeth to come over, he may lodge 


. it'0 : yer = ” * 7 „4 by, „ 81 | : 7 
« ont let, moleſtation, or hinderance ?“ 
een e ne 12TELIVEP CES Sy 13] 


J 


Adder che making of the faid will, to wit, on the gh day 
of April 1761, the ſaid George Beaumont ſurrendered the ſaid 
«pybold tenements to the u/e of his will; and afterwards died 


ſeiſed of the ſaid premiſſes, reſpectively, in manner aforeſaid; 


leaving John Smith, John Parkin, Thomas Beaumbnt, and the 


Mer of the plaintiff, bis nephews and ce-bejrs at law. 


The queſtion was, * Whether any eſtate, and what, paſſed 


4 to JoHN Coors the truſtee.” 


Mr. Walker argued for the 1 gfk: Mr. Sad for the 
defendant. * ME 


On behalf of the plaintiff, the heir at law, it was urged, 
that there was nothing to diſinherit him: and the intention 
ef the teſtator is uncertain. | Cer Sos 


V 


Gg2 I 0; 


— f 
1686 


. 


ee | 
ex dimiſſ. 
Mas xKX ANY 


Eaſter Term's Geo. 3. B. R. 


On the contrary, ſor the truſtee, it was inſiſted, chat he 
took a legal eſtate 3 and therefore the heit was barred. And 
to proye © That he took a fee, by. neceſſary implication,” E 
; caſes of Shaw v. Weigb, 2 Strange 798. Willis v. Lucas, 

1 Peere Williams 472. Cullirr's caſe, 6 Co. 16. and Actiang | 
v. tland 2 Vern. 687. were cited and.relied on. St 


Tur — were all clear, „ That both che frechold 1 


85 copyhold paſſed to Joby Coake, the truitery in ſee.” | 


Lord MansFigLD declared, he had not. a particle of 2 


r The intention is to be collected from all the parts of 


the will: and it muſt be clear; or elſe the heir at law ſhall 
not be diſinherited. But here, the teſtator's intention is moſt 
_ 5 That he r Fc deviſe his real eſtate, in truſt,” 


Mr. Juſtice 8 concurred. "Cooke, "A truſtee, 
took the legal eſtate, by this deviſe. The intention of the 
teſtator is. tq be c from all the parts of the will taken 
together: and if it be thereupon neceſſary to imply It, tis the 
ſame thing as if it was particularly expreſſed. Now. here are 
truſts to be executed; which the. truſtee could not execute 
and effectuate, 2vithout having an eſtate in fee deviſed to him. 
No particular technical terms are requiſite: tis ſufficient, if 
the implica violent, e, And her 


tion be 


ſtrong, 
it i- 10: (which he ſheweds * large.) 
Mx. Juſtice, 15 was Jr of FS e 


and held Nan clear, plain, and ne- 
ceſſary. The e eſtate te Ra 1 enſſve. e che r 
and here are annuities charg — pow — 


real Fl an 
bee e eee 
e eee y St a}. det 


"7. RT. 


l 


* 
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change, payable at the diſtance. of 1 days. The bi wi debt, as appears 


t by bil! of ex- 


was refuſed to be accepted. The aſſignee thereupon, brought c nge, nt fut. 
this action againſt the ee Wire che 120 e ; — 2 


put in hall to the action. Fs | EET IG 


Sir Fletcher Norton and "Y V aller moved, on Fhurſfloy 
laſt, on behalf of the cage to ſet afide the plaintiff's 
proceedings, for irre gularity, i 15 that this action was 
brought prematurely : for, it mu preſumed, they ſaid, 
that, there was, at the time —. 1 25 was 3 a confederation 
given for the forbearance of payment for the 120 tan. 


But THe CourT had great doubt about. this : they were 
not ſatisfied that the ay en e een for 
120 dss. 


Whereupon Santas for the defendant turned their mo- 
tion, © That the defendant ſhould be diſcharged on common 
© bail,” upon the inſufficieney of the affidavit made by the 
plaintiff in order to hold him to bail: (which affidavit was 
4 by way of. e 6 Ar * * a bill of exchange 


A eee i ** to thier cauſe: : which rule. 
was now made ABSOLUTE. || | | 


| Ye May 1765, 
| A 13 out of the crown-office had been: Lived upon Atcorney at law 


Semuel Dixon, an attorney, with a duces tecum of not »btived to 
Wh" papers hereafter mentioned; to give evidence before obey a ſubpena 


with a Juces 


the grand jury of the county of Northampton, at the laſt aſ- terum, in otoer 


| Poe and inſiſted. ne Mr. Peach, Mr. Dixon's vl a charge of 
chent, before a . 3 and this {bpena with ny He 

the duces tecum was in order to found a proſecution by way 

of indictment againſt Peach (who had produced theſe vouch- 

ers before the maſter,)! for forgery. Mr. Dixon did not appear 


before the 1 AP jury, in TI to Udo [ubpana. Where- 


On 


Gg3 


Rex verſut Samuel Dixon. Wedneſday, 13 


ſizes there z and to produce three vouchers which had been to give evidence 
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176. On Monday the 6th inſtant, Mr. wut why 
. of the proſecutor, for an attachment againſt him, for re- 
Rex v. Dixon. Ns to appear; and had a rule to YO | 


Mr. Caldecott now ſhewed chute." He inſiſted. that Mr. 
* Pl could give no other evidence, but of what had been 
communicated to him by his cliem, 1N CONFIDENCE: and 
therefore he was not compellable to produce _ papers again 
his client, in order to 8 8 him guilty of a forgery. 


Lord MansrizLy' was clearly' of this opinion: and 
that Mr. Dixon, inſtead of producing them againſt his "7k 
"ought to have, immediately upon watt che 9 


— 


* 


have produced them againſt his client, 7 


M. Juſtice Yares was of the fame A n. 
1 8 rule ought to de diſcharged with c | 


UF Rr diſcharged, with Cosr: 


*. B. — papers that had hes detained 

yd e wo —_ of chancery ; but 

e in | hands, as papers l- 

longing to his client 7 wat who had produced 

| them as vouchers to his account, and which 

were afterwards —_—_— Mr. Dixon 48 bit 
ſolicitor, 5 a 


Surman 3 Shelleto. 
R. Harvey made a motion for 8 h the 
4 had found wad 1 6. damages, kgs} bal ge 


40 6. 9 


v. «1 J. 15 . See ae . win 8 2 colloquian 


e. 16. (A to laid about the plaintiff's trade; and alfo a ſpecial damage 
23, p 25 % laid, of his having loſt his buſineſs by reaſon of the ſpeaking 
aa Ay - of the words. The words in queſtion were contained in the 
1252, 1283, 3d. count; on which 3d. count, the verdict was taken: and 


OT 4 they were theſe Thou art a rogue; and Kate 2 cheated 
wands, i they FN "ue of fe oh al pounds.” \ 

be in themſel ves | 

actionable, and leſs damages than forty ee not full coſts, unleſs Gem and qe 
damags laid, | Th 


Mr. Juſtice WII Mor cit chat 1 cage not to 


© 
ry 


S FSE SAE S3 2 2g. = 


Y 
1 


there was a citation of the pariſhioners and i 


b rate, he nid, was e * ar. Ee £2 TY ; 
'« ;Fionable in themſelves, there ſhall be full coſts, if ſpecial, — 
damages are laid; Thνν,· the damages found be under 40s.”  Srawany. 
And to ſhew, that "theſe words are ut in themſelves action- * 
able, he cited Hardr. 8. Falte v. er et Ys. and 5 Mad. *; | 


398, Savage v. Rabury. „ „ 


"7 E 


Indeed, F the words ſpoken are in "thenfelves Abate 


| 1 leſs damages found than 40 f. there ſhalt not be full coſts; - 


except there be a colloquium, and * I laid, as a 


e and independant i injury.“ 5 F e EP Fo 

we jeant Sayer's | 
But Tas Counr held the . Be &« Theu haſt = Pegg | 

« cheated me of ſeveral pounds” to be actionable; and told | png Te the 

Haroyy,| he mull be content with his 40 K. colts, 8 * ear wg 


=, Morion DERIED. | 


Burerworth and Buber 0 Walker od 


Waterhouſe. | 


"IR Fletcher Norton 8 Mr. 5 ſhewed cauſe againſt Prohibition 
a prohibition to ſtop the prerogative court of York from _ = ara 
proceeding to grant a faculty for an organ in the church of See ee 


Hal: Hau. 1 ial. 


, we 


The cauſe below was for chtaining a facult for it; and 
Wy for 

appear, and to “ Shew cauſe why an organ ſhould not be 

« erected in their pariſh-church.” They 410 ſo: and their 


objection was, „That the plaintiffs below had not the con- 


« ſent. of the pariſh.” . The anſwer was“ But we have 
« the conſent of the church-<vardens : and there is alſo ſo large 
« a ſubſcription for erecting and maintaining it, that it will 
« never be chargeable to the pariſh.” And they alſo alledge the Dy, 
conſent of a ſelect meeting or veſtty. | The other fide deny | 


that the pariſh in general is bound by the conſent of this ſelect 


meeting or veſtry, Whereupon the applicants for the facul- 
ty alledge, © That for 20, 30, vr 40 years, it has been uſual 


-to-colleC the ſenſe and conſent of- the pariſhioners about all 


parochial matters, at ſuch ſelect meetings or veſtries; and 
that the whole pariſh are, and for all the time allegate have 
been bound by the acts and « content of . ſelect ae 
or veſtries. | 


Upon which, theſe e who * the organ 
moved for a prohibition, ; 
G g 4 FFF 


Be 


210. Clark v. Prowſe. A 


without the conſent of the pariſh, 


4 8 . $ 
3˙ B. R. 
"I _—_ 


The _ ES now ee cauſe againſt it, not 


| | I 6 - 1 J 
xi 3 contended, that the conſent of the pariſh is not neceſſary; i 
urin alſo inſiſted that there is io Nee ſhewn for a prohibition, 
Achte * For the applicants for the facul Le alledge, ( That for 20, 
Ahother'y, 
ALLE ng. 4 © 30, or 40 22 it has been uſual to collect the ſenſe "a 
Another, *& conſent of the pariſhioners to all parochial matters cz 


| and that « At one of theſe meetings; We Ge; and « The 
* ALL the TIME ALLEGATE), it has been * c.“ 80 
es here is 70 cuftom in Wye 5 nor. any. thing that the eccle. 
'Gaſtical court can nat it is only alledged, that “ For 20, 
6 30, Or 40 years, it has been uſual, thus to collect the ſenſe 
& of the pariſh.” But bevel is no allegation of any immenv- 
rial comman-law-cuſtom : and therefore the ert 
court may proceed, 2 Ro. Abr. 4125 Pl. 42, 43. Latch, 
alledged in 3 übel, and 
denied by the defendant in the eccleſiaſtical court, may be 
there decreed againſt. The caſe between the church-war. 
dens and the rector of Market-Bofwworth, in 1 Ld. — 
435. was ſo: and a prohibition was refuſed, after that fen- 
FRE That caſe gives the true /reaſon of this court's if. 
uing prohibitions to the ſpiritual court to inhibit them from 
trying cuſtoms ; namely, Becauſe they have different no 
* tions of 2828 as to the zime which creates them, from 
« thoſe that the common law hath. For, in ſome caſes, the 
te uſage of ten years 3 in ſome, me A in ſome, 30 years; 
c make a cuſtom in the ſpiritual court: whereas by the com. 
c mon law, it muſt be time ae &c. which reaſon fail. 
ed in that caſe; becauſe they had there adjudged cc That 
ec there was no ſuch cuſtom A ed by their law, which al- 
« lows a leſs time than the common law does, to make a 


& coflom.” 


Tux Couxr —— that the v very ground of applying 
for the faculty, is, That the pariſh are are not to be burthened 


. & with the expence of this organ: the very condition of pray- 
ingi it is, by That it Is to be maintained by « a ſubſcription.” 


Mr. Wedderburne, who was for the prohibition, ſaid that 


no matter of ſplendor or ornament in the church can be done 


Mr. Juſtice WII or aſked . what e y 5 he had 


8 he this polition. He ſaid, he knew no ſuch doctrine. 


Mx. WEDDERBURNE did not ſpecif any particular autho- 


rity for it; but went on to ſay that this court will not f 
the eccleſiaſtical court to proceed upon temporal rights : and 


here i is a temporal right in the pariſh. Thorns, * * Whether 


— 2-5-2. 


* 
3 


8 
— 
* 

2 

* % 

— 1 


Faſt rens ci 


« nn, or 1 is immaterial: 9 
1 i, © Whether A re Fa ri 1 HR not inter ven. The 
can not be bound b 
Fs repreſentatives, ox by the 


Mr. Wallace, on Tod obſerved, Ln? —_ 


faftical courts allow evidence of 10, 20, e or 40 n 


$2 immemorial 
2 upon the parit 1 of 
the pariſh, the pariſh Nil IE un 4 maintain ny He 
inſiſted that the eccleſiaſtical court have no ſuch power as 
that of impoſing them without the conſent of the pariſh : and 
we deny any ſuch conſent ; or any uſage — om 0 72 to be 


bound by ſuch a meeting as chis Was. 


Lord Mansrixrp—(directing his diſcourſe to Mr. Web. 
derburne and Mr. Wellace) —_— the caſe. The eccleſiaſ- 
tical courc iſſue a citation for the pariſhioners and inhabitants 
to appear and ſhew cauſe why this organ ſhould not be ereQ- 


ed in their church. They do appear. It appears to be ap- 


plied for, upon a /#}/cription 3 and a conſent by a ſcle meeting 
is alledged: but it is denied © That the pariſh are bound by 
& fuch ſelect meeting.” Then it is alledged, that for 20, 30, 
or 40 years, it has been the uſage © That the pariſh in general 
4 are bound by ſuch 2 ſelect meeting.“ nd 1 hs ap- 
ply for a prohibition. 


But his Lordſhip did not, at t put | dbohes any opinion. 


Mr. Juſtice Wu nor thought they were proceeding be- 
low, upon a miſtale. The citation muſt be intended to have 
been iſſued, for the pariſhioners to ſhew © Whether they have 
« any temporal rights that will be injured by ſetting up an or- 
« gan.” But the conſent of the whole pariſh can not 1 eſ- 
ſentially neceſſary to the ordinary”s ſetting up an organ: 
would the pariſh be bound to repair it, when ſet up. 


Now if the conſent of the es. is net Wu chen all 
theſe proceedin below are n ſeems as if they did 


think ſuch conſent to be neces 117 72 and I own, that: 7 the 


ale of the pariſh were neceſſary, I ſhould think the prohi- 
ry 5 t to go; becauſe the conſent of the we "os not 


the geht. anne uſage. 


Mr. 


12 majority of A 1 pf | 5 5 


566. 


#765, 


IT 
vor and 
Another v. 


Warte . | 


. : , | 14 5 1 
Lafter Term 5 Gen 3 M. R 


Mr. Juſtice YaTes alſo Wi that a ecki 


"ugh ge there were any temporal ri ht to be determin- 
ed. Wer. e of 30 or 40 years is Kh. ſufficient: it can 
be no valid euch unleſs it has been ufed r 


This ſuit, he aid, bees, ſeems to me ts be hand Mga 


Nennen 6 can not {bis Oe” with 40 ornaments with. 
dut their conſent, as well as that of the ordinary The cita- 


tion might be intended only to prevent 1 ri tag ing ns to 
ur 


dhe property of their private ſeats in the ch 


Boch ſides here ſeem to have thought the conſent of th | 
$a e aan which it is not. e 


Mr. Juſtice Aro proper trial of the ahn is 
eluded by alledging a uſage of 40, 30, or 20 Tears, I ſhould 
think Mr. Wallace's obſervation to be right. „ 


The pariſh may be uſed to meet and conſider of every 


repairs: but they can not preclude the eccleſiaſtical court 


from ordering an A or 5 n elſe within their cog- 


| nizance. 


This organ is ſtated to be provided by * contribution. 
The citation was iflued in order to receive reaſons againſt in- 
juries that might happen to the r W of the pa- 
riſhioners. 


But the eccleſiaſtical court does not encroach upon or in- 
terrupt the meetings of the church-wardens about ſuch things 


as belong to them; nor draw the cognizance of W to a dif- 


ferent forum. 


Lord MANsHIEIL D The WOE we go ack * That a 


= Pry ore ag not be material. 


(1 Black. Rep. 
. $55-S.C.) 


Friday, uk 
May 176 Ho | 


Lord Chief uf. 
tice Pratt came 
tſonally into 
— 8 
king $ bench, 


Fs e Rur x DISCHARGED. 


Money, Watſon, and Blackmore, verſus Dryden 


Leach: (in Error.) 
8 O ON after the court fat, the Lord Chief Juftice PRATT 


came perſonally into court, to confeſs Core tenus) his ſeal = 


put to a bill of exceptions in this caſe 3; — to _ requifi- 


tion of the following writ, viz. 


-purluant to n to acknowledge bi his ſeal to a bill of exceptions. 


« GEORGE 


3 — 94 : — . wb. Io Wa 
„ «A a 8 Gr 1 1. Vi. > 4 
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. GEORGE the Third &c—To. our truſty and wellbe- 
loved Charles Pratt knight, our chief juſtice of the bench, + 


7 


greeting. Whereas we have lately been informed that in Nonze and 


« the record and proceſs and alſo in giving of judgment in a 
4 plaint which was in our court before you and your aſſo- 


2 ciates, our juſtices of the ſaid bench, by our vrit, between 


Leach, and John Money, James Watſon, and Ro- 
44 bert Blackmore, in a Ten of wrelpals, * „ and impriſon- 
e ment, manifeſt error hath intervencd; to the great damage 


4 of the ſaid Fohn James and Robert; which ſaid record and 


« proceſs; for the error aforeſaid, We have cauſed to be 
te brought into our court before us ; and now, on the behalf 
« of the ſaid Fohn © ames and Robert, we are informed, in 


* our ſaid court before us, chat at che trial of che ifſue rſt. 


« joined between the ſaid parties in the plea aforeſaid, the 


&« counſel learned in the law of the ſaid John Fames and Ro- 


vert alledged on their behalf certain exceptions to the opi- 
* nion then declared and given by you; and that the ſaid ex- 
« ceptions were then and there written in a certain bill, to 


* which you put your ſeal, at the requeſt of the ſaid Jahn 


% James and Robert, according to the form of the ſtatute in 
„ fſuch caſe made and provided; and the faid Jobn James 
s and Robert have brought into our court before us the ſaid 
« bill with your ſeal put to the ſame, as it is ſaid; whereupon 


« the (aid John James and Robert have beſought us to do 


« what further ſhould ſeem meet to be done in this behalf, 


. according to the form of the ſaid ſtatute z z and foraſmuch 
« as by the ſaid ſtatute it is ordained, that in ſuch caſe the 

« juſtice whoſe ſeal ſhould be pur to ſuch exception be com- 
* manded to appear before us at a certain day, to confeſs or 
« deny his ſeal: therefore we command you that you perſo- 
* nally appear before us, on the morrow of the aſcenſion of 
* our Lord, whereſoever we ſhall then be in England, to con- 
« feſc or deny the ſeal ſo put to the ſaid bill of exceptions as 


Others v. 
Laaen. 


« aforeſaid "4 be your ſeal, according to the form and effect 


« of the ſaid ſtatute z and that you bring with you, at the 
„ ſame time, this writ. Witneſs William Lord Mansfield, 


« at We mig er, the 24th day of * in the fifth year of 


fi our reign. 


N. B Tue bill of exceptions, ſeale# by Lund Chil Tur. 


tice Pratt, had been previouſly brought into this court, and 


was now in the hands of Mr. Owen, as ſecondary of the ef- 


lice of pleas: and all the proceedings, down to and includ- 
ab the aborementianed writ, were entered upon the rolls of 
this court, 


The Lord Chief Juſtice rer being now come into this 


— purſuant to the command contained in the ſaid writ, 


delivered 


* Later Tem g Geog. BR. 
deliored it to he lord chief juſtios of this count; Mr, Owen, 
u che fame time, delivering the wine by aides inn, 


Wher id; ſhew. 
Joy: e \ aſked 
98 Ae! * Whether that was his Jordſhip's ſeal, or not.” Fo 
Dork Jeng rk lordſhip anſwering in the 


Nes. 


1 Lend Mansfield's band. Whereupon 


n bill of exceptions to Mr. 


Qwen; at the ſame time delivering to him the abovemention- 
AA, with orders ( That it ſhould be filed.” | 


Me Chon aan ali this writ : but 


Mx. Oven propoſes to indorſe upon it—* Sir Charke 
©, Pratt Knight, the Chief Juſtice within named, per- 
& ſonalhy appeared in che court of the lord the king be- 
e fore the king himſelf. Sc, on the day of the return 

< within written z and confefleth that the ſeal put to 
1 the bill of exceptions within mentioned i his fea,” 


The Lord Chief Juſtice of the common pleas immediately re- 

tired without fitting down: and the Lord Chief Juſtice of 

' this court attended him till he was got me. 
renn 6 


day 18 
May 2765. 
This Caſe is already printed and publiſhed, in the Quarto 
Edition of my SETTLEMENT-CASES, No. 171. P. 531. 
See it A in the TOS" Z 
diy g Rex verſus Righton Eg. 


wy 28 one R. Cone beet cauſe, on the part of the . 
3 according. why his client ſhould not pay the proſecutor his cf by 
to notice, if not him expended in this cauſe, for the defendant's not going t 
ecomencd by 27” in purſuance of his natice given for that purpoſe. 


vhe party's own - 
default. 
It was an indictment for refuſing to take upon himſelf the 
"office of Borſholder: which indictment the defendant had re- 
moved by certiorari z and thereupon had (of courſe) entered 
into recognizance 6e To appear, plead, and try it at the next 
« aſſizes. The defendant. had obtained a rule for a ſpecial 


ts and every thing was ready for trial: but . . 


ſpe 


Rex verſus the Inhabitants of Burton Bradfieck. 


The: qaattion wit « Whether, cart ratio 
« the defendant was obliged to pay ol enge n es 
« trial.” 5 r . ae 1 


» To 


8 7 4 
2 1373 } TITLE 


Mr. Filmer, for the proſecutor urged Rrongly, 
« Thathe was obliged vo pay hen. FO OO 


| Mr. Coxe argbed on de contrary; W had 
deen guilty of ee; and that the 1 might have 
prayed a tales, if he had thought 55 


Mr. Hilmer replied, that they were not 8 . 2 
warrant for a tales; becauſe it was incumbent on the defend- 
«nt, to go on to trial: e e Js 
pocket, but would not uſb it. Ct hy, 39A 


Tux Counr were unanimouſly of opinion "thaty 
defendant had not. been guilty af ſuch a-default an ps 
der him liable to pay coſts ſor not going on to trial; the pro. 

fecutor might have come prepared with a warrant fo or a ways if” 


neee 
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The End of Eaſer Term 1765. f G. 3. 
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Rex ver/us Edmund Thirkell, 


E had been convicted of an affault upon Mary Amelia 
1 Halfpenny, an infant under ten and upwards of five 


une with intent to nin Rep?” L 
Eight of the fury ſigned a paper in his favour ;. intimutin 2 
their diſapprobation of the verdict, which they themſelves 


Swen. 


On Tueſday the 5th of May laſt, he was brought up and 

Lord MansrrtLD then expreſſed great diſlike of ſuch 

entations made by jurymen, after the time of delivering 

their verdict. It might be of very bad conſequence, to liſten 

to ſuch ſubſequent repreſentations contrary to what they had 

before found upon their oaths; and which might be obtained 
. 5 applications fubſequentiy made to them. 


Mr. Juſtice WIL MO-r alſo expreſſed the ſame diſlike. 
of ſuch ſubſequent repreſentations made by jurymen after 
their departure from the bar ; and thought they ought to be 


Upon Lord MaxsTTRL. p's report, it appeared that the child 


had alſo received the foul diſtemper from him. 


He was, at that time, only committed to the cuſtody of 


% 


Trinity Texm:s. Cee 3. B. * 


nne 
of the goure HE 3, v r 


"To be ſet in a bay 8s the AIM at 1 Tanfnnf 
PP, for an Kone. between the hours of twelve 

And two; to be impriſened one year (o find ſe- 

7 curity (hi ſelf i in 190%, and his ſureties each in | 
Jo l. for his. bel viour for three years; We 
ee 64 Tock bits ud bon 


a 5 7 a 7 
5 7251 % . % #2 ” * c $ * yt * 
28 T's Ly” 18 e 35 2 #5484 Ch 
> 4 * 


" Rex verſus Oſborn. wu ee 
5 June 1765. | 


TR. Morten thawed. cauſe. 2painſt pe od an "india. 8 for 

ment for Slings as two chaldron of coals, à quantity ar nga 

4 *2ive, by ſo many buſhels (in a indictment ſpecified) of — a leſs 
quantity G5 a Pulbel ugh law to contain. dae „ 
He argued, that this is tantamount to an ee pn t for 

ſelling by 7 N and diſtinguiſhed the preſent e 

thoſe o 1 91 Rex v. e 1 * Kon. 4 

Rex v. Hint, 8 Ik. 687+ S. Wn, n Is II 


It is no obsecklon to an indiftmien to fay © That a civil 
« action mi Ta have been brought? is the MII INES 
may take eite method. . 


hs 


The caſe of Rex v. Me in 1 An in- 
dictment for the ui i thing vi ef armis, ſo much mo- 
ney (ten pounds) in pecuniis numeratis, of S. Mr. Eyre 
moved to quaſh it, becauſe an 8 99:4 / non allacatur.. 


Therefore the. court will not quaſh it * mation, 51H 
7 4 As L 

"Land Mann man muy be indices for ſelling 
by falſe\ meaſure t but this is not /o charged. If it had been ® See the caſey, 
charged, “ That he ſold by falſe meaſure ; by a buſhel which in point, of 


contained but ſo much whereas, the legal buſhel ought to er rom gg 
contain ſo much it * | 14 22 . 
ex U. 


_ Juſtice WII uor and Mr. Tuſtice/ Yates boſh gar : 
concurred. The latter ſaid, it was only a declaration Driffied, and ..... 


turned into an indictment. The former mentioned Ren v. Nerv. Com. 


Lewis, p. 1755. 28 G. 2. in this court; which was an in- 1 


dictment for ſelling as gum- ſenega, what was not gum-ſene- Citeds 
gaz and tllat Judgment was breeds Wr was a . 
| W mn 


* * << 
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Dp: — d e Nenn 
1 * 


it on i cn "Ant Tete ie, that ie t 
charged, That the defendant fold term by fa : 
whereas here, it is el act! but ny left to be 
7 8 3 implication. -, 6 
1 Mr. Juſtice As7 e be thi ie =] 
* a eee REICH cafitre-was worthy” * 
| tte Spur; Aeg it might not be Mabckable at com- 


"1 


: Th: | monies; wakes rye) be falſe tnekſure, * 


e chic indiEtment has riot the projet ubernients. 


DPS ” "Me, Tuftice WII Mor The redfon why this is not h- 

| ata. is, becauſe” it is ine e wer, any 
tb bort of impoſition: wh beet 3 meaſure is a 
impoſitioh upon the public, w. can not be we 485. 


vered. Yet he conen 


5 renience whi FRY: kuck requires er 
. * WAS 8 
n 8 9 1 * * 1 car. LL AI'sS 43S ws 
; 7 er unanimouſly, ; 
ity As 289 * 8 Cs 8 1. 1 il Indie % 3 At 7 * 8 , its 16 4 RA 
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2 1 


8 70 — ae 


* 
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"6 Attorney Oenerd car Sane mas — 5k Fr 80 
indictments (which be ſaid were for — and de- 


ou not be A 1 


red wich r. Juſtice ASTON, that this | 


— his 5h malls. 1567 we 
ping ng the ground, and erecting a — and unlawfully and 3 
with force and arms mo out and. 22 one nn Rar v 


ofthe polleſſon of i its 2 85 


It was 5 aim ga 
eee 5 


But this * an nil wit . 
e entry . 


| There in un other 3 this Sar a * Rex * In 255. 
v. Bathurſt and Others, Trinity term 175 5, but that ht was 3 
an entry with force and arms into dwelling-houſe . 


Wan bg, Wo CIO w_ into a —— and quaſh that ia · 
ſhed. wers dictment, upon 


motion i and in 
An *r with 


Tini 3 
25 and. . 8 en ing, they 
72 of another, and puttin him aut of poſſeſſion, is an in- {nay won bor 
dictable offence z ven though the perſon ſo entring has a 4 pon 


right, And the court can not, before _ ſay “ That it 


n pre mag „ * 


. 


4 
- 


N. B. E e — ok Fa nh WIG 
| preſent caſe, beſides the . of 


ut of armin. 


- N. „ og F © = 
2 =H NY l 


> nn. 


| . . 
. eee 
v. Bathurft et al. * Manu forti” (which was in the firſt) was | 
omitted: and it was holden, That any ſort of force ſuffi- 
« cient to f it might have been givety im evidence,” by 
virtue of the words vi et armis; Eton 


al lenge {hunks be-gives npenthe defendant ought 
10 to be acquitted,” _ 8 
Me. Juſtice. Agron mentioned, Ub BY? took: Me. 
ſultic 8 m_ ME OR W 
* facie, as good as manu forti.” $ . 8 According to 


n note, 


Meeren ct Thi is lai toe wth bret und the of the force muſt d- 
® rad upon ok 1 SY * Ys force muſt d. 


Mr, Suse Hewitt and Mr, Ce, contra, ed i 
{ upport of the motion, | 


1 | : | H h ; : | They 


176. — 

. — the firſt is for erecting a ere 

_ Roxy. for erecting, &:z the 3d for cutting a bellfry, (which in 

rens Linculgſbire means a ſtable :) the th. (which they did not 
object to,) for — * «GOO and e. 
e een ee | | 


They inflted that the offence charged/in-each of the fx 
mer three, reſpectively, was a private injury ; and does nt 
at all concern the king or the public; and/ Wanne, 

indictable. To prove this, they cited 2 Hawk. F. C. c. 2f. 
p. 210. And Rex v. Tie, Tr. 9 G. 1. oy ene 


cloſe; was quaſhed. _ 5 . 8 


14 me eg et Rex v. Be- i. they fad, vu, upon th 
face of it, an indictment for a forcible entry, and mot for a cm- 
mom treſpaſs. It was a ſtronger caſe * this: hat was 

againſt zhree perſons, who were enow to make a riot; bir is 
only againſt a ſingle perſon : that was for entering a dwelling. 


* „ K 
Hil. 11 G. 2. Rex v. Archer ; Paſe 22 G. 2. Rex v. Gaſt; 
E The Gere 
u B. The G. a®- i wag oa 
three laſt rules 
were made ab- 


folute without The converting an aQtion of treſpaſs i into en 


5 Kent, © mn n it e "a — 2 


8. F. butthe Ir. Attorney 8 EE them de, that 


rule was en- 


larged. b IS ne 


me cafe of Rar v. Bat muſt * "ary 

And in that caſe S at gen to nf 

& violence ſufficient to ſupport an indictment may be gives 

in evidencr under the ui ef armis > which rr rear the 
principle laid down TR other fide. WEED 


\ Foy: battery, ey bernd of the- pee 5 de 

m— injured has his- lation to bring an action, or to in- 

dict. Every treſpaſs too is indictable, if it comes out upon 
the trial, to be an offence een eng. and the public. 


Rex v. Bathurff, was uly vi & armis x and vj of erm is 
— 4 firong 
% hand.” 2 


denn g Oe 3. B. R. 


ble hub there were three defendants 3 | 
here, only But one man may commit £69 190% 
peace 3 ugh not a riot: he might be armed with p3/fols, for 
aught that . 1 Norms pol 
bly, proved; 


Th i pdf hrwen » (hoſe, er even a 
| ö and 4 %. ot 


E ought not co e 
n on e, | 


Lord Maxemnp--The. * eden 3 * 


difment is yen u e ſtand, all of them, 
3 — of, ICE Lea 
| force. Fury free and vince n 


The caſe of Rev v. Bathurft does not ſeem to me to lay 


down any ſuch rule as © That vi et armit alone implies ſuch a 


« foree as with, of e, fupport an indiftment.” here, 


. the fact itſelf naturally implied force : it was turning and 


keeping the man N of his dwelling-houſe and done by 


three of the judges lay ay ene 
cine of is its bei 


OED dwelling-houſe : and 


n reſolution in the caſs of Ras v. Bathurf, 


"who f had 
3 ee eee 
oa Ih bowl hk u. ren cate wit . 

e ee 4 e en hb? 


* i 
. 


vid che, though poſi er 14 


an en ere; expence. 


. eee 
N 


to be an indiPable offence for otherwiſe, it 


was no malice, =o. t might * 4 
expence Wine remedy or ſati ou 11 


The caſes Gited ſbew, That ſuch indians) Aly Vern 


. makes that caſe no i ATT 


1 
5 


Hh 2 „ 


1 be no doube upon &, there is no — * 5 


quaſhed: and that of Rex v. 1 33 ; 


Le 
3 


a 


n 
—— — 


Retv, 


t was aun 
indictment 


| againſt al fv dey tire mc een © nd Noe ether dr 
| = to * Tre aſſembled, to diſturb, the at hey and z- and, — | 


ſo aſſembled, the fix defendants particularly named, with force and armi, at Ge, the mine of 
black lead of 


of black lead 


. 
— 


8702. 


8 4 293 


c. of the goods CO of the ſaid J. J. and J. . did al, nw end 
cara . againſt the peace & 
. Clayton moved to-qually i 

for which an action of treſpaſs or trover might and ought to have been brought: and he gited 


ſeveral inſtances where indictments had been very lately quaſhed, / becauſe the matter was merely 
actionable. Many of theſe have been already mentioned: others. were Rex v. Hiri bead, N. 
11 C. 2. Rex v. Newball (qu. when.) ' Rex v. Archer; Rex v. Maſon j both in Hil. & Paſ. 
11 C. 2. (but both were > vo 
Tr. 13 C. 2. (quaſhed without defence; ). Rex H. 14 G. 2. Nen v. Coates, H. 14 
G. 2. and Rex v. Bateman, the ſame term. 
Tur Cova r thought it to be ſuch a ſort of Pr that they ought not to 45 the 4 


diftment upon motion the defendants might OY hel he x app «ton rn 
unanimous in diſcharging the rule. F rd 94451 2 FW . 


« 1 dwelling 
to have Feed ig to that reaſoning, if vi et armis alone had 


been ſufficient. The * of ſorce ys to 1 88 upon 


But bir caſe ſtands ind Cray” N © Whi her « offence | 6 
1 indictable or not: whereas it ought to wo the 
e "That be fr non Me = 


Therefore het was for quaſhing theſe three ; 1 N 
Mr. Juſtice 25-ms mene n Bathurſt was 


de upon a right principle: but there, the nature of ob 
the offence appeared and evidence might be given to e. l 
the offence to be indictable. It was = forcible entry ito 2 | 
man 's private dwwelling-houſe, by three 2 858 1 qual 
4 in ordinary common cds hid vi et armic, are not s 
to ſuppoſe and preſume ſwords and piſtols, or any EE crimi- Athi 
nal and indictable, unleſs it be Ws 5 2 5 is no * the 1 
WIE? FREMr FOOTY - 4 


* pts; W TOM, ' 
1 *. xx; Ali 3 was . vs IS: 
we 


Therefore he was for quaiing.” 3 


Mr. Juſtice Aled Fkewiſs coheurred. * A man can Goc 
2 indicted for a hure treſpaſs. In a caſe of R v. %- il. 


fon and five others, P. 25 G. 2. B. R. All the cafes of this 


ſort were cited: and the court 7 to quaſh it on motion, 
The diſtinQion there taken was, © That there were number: T* 


. B. and J. S. eſquires, did unlawfully break and enter, and 60 pound weight 


it; Ne le che le K g Cs, 


ut 2 * v. — on, M. 12 G. 2. \Rex v. Heaton et al. 


In Ree 7o Bethe , the A That it was 
and there would have been no occaſion 


the * 


# 


. 
5 9 
_ 3 
„ a W. ; 2 
. g — 


a 5:@66 3 TTY 50 


- If it was a matter of property, it ought to be ciuilly tried: 


us was done in a caſe of Rex v. 7 tem ow Lord Hard-. 
2 So in another, of Rex v. Fry (tried by the name of 


Wells. ' 


W . gage hich beben 


objected to, ought to be quaſhed-. 


Fry and Wood— ) for e down 3 's houſe at 1 8 


Sense. 


Lord MaxsrikI Let the Se indictments be 


| quſhed 3 and the rule be bisen aneh. as to the other. 


See 8. P. determined accordingly, poſtp. 1706. Rev v. 


Atlint, the very next day after this; and Rex v. Gillet, on 
the ſame day; and pa. 1731. Rex v. Bake and fifteen others, 
on the laſt day. of this _ 9 1765. 4 


2 e rel, vid. vent Mead 
e ankle 1 bs 


2 it 
June 1765, 


T 18 ws a . eaſe in 1 om the laſt Lent Tenant in tail 


aſſizes for the county of Devon. It was tried before Mr. 
Serjeant Burland and a verdict was found for the plaintiff, 
ſubjeC to the opinion of this court, on the fallowing caſe, 


cu - Shilſon, the father of the defendant Nicholas 
Hilfen, being ſeiſed to him and the heirs male of. his body, of 
the premiſſes in queſtion; the remainder to hrs own right heirs, 
by leaſe and releaſe dated 24th and 25th October 1742, pre- 
rious to his marriage with Suſannah Smerdon, conveyed the 


may by leaſe and 
rele aſe, or by 
bargain and ſale, 


poaſs a baſe fee ; 
a defcazible 


eſtate to the 
rele:sſece or bar. 
gainee, voidable 
oy * iſſue in 


fame to truſtees, to the uſe of himſelf for life; remainder, to 
the truſtees to preſerve contingent muntere; z remainder, 


bo the uſe of the ſaid Suſannah, for her life remainder to his 
firſt and other ſons by the laid e in "tail male. 


The marrjage took effect; nnd they had _ Nicholas Shil- 


en the defendant their only ſon. On 


In Trinity term 1761 , the ſaid Fohn Shilfon ſuffered a com- 


mon recovery; and by deed dated 24th June 1761, he de- 
clred the 4 of the {aid ge" rg to be, to — Lucas his 
heirs and aſſigns; in truſt to ſell the ſaid premiſſes, and out 


of the money' arifing therefrom to pay and diſcharge certain 
debts mentioned in the ſaid deed ; and to pay the reſidue of 
-  W$ 3 che 


17 
1765. 


„ 
Os 1G6HT 
et dimif 
TyxRELL v4 
Mzap and 
Another, 


1 * PlaiptitF is intitled to recover the ſaid premiſſes.” 


| | purchafor took a good title under this recovery. 


wel n commence after his death, to take effect. 


| made good by the common recovery. 


| More 683, Freſbwater v. Nuit i and Yeluerton 51. 8. C. 


laſt mentioned; ed the ſaid mph 2 wro to Elizabeth Tyre 
rell, the leſſor of theplaintiff, and 


© releaſce.pr bargainee of a tenant in tail takes.“ See 19 


1 e N K. 


[G65 «is or reconvey ſuch ret Neid | 
AN unſold, to "hea ores 
guns. 


The faid — 1 „ ledfe ml ROY dated 27th and 
28th October = in py uance of the truſts of the ſaid deed 


| The fd John and agu ing · ue both ded 
The queſtion is, ce Whether, upon the facts ſtated, the 


Mr. Gould, for the leſſor of the plaintiff, infited tae 
1ſt. The law doeg.not fuſer an ener Limited by «teu 
0 The limitations under the fextlement in 174% mn 
ineffectual, wrongful and void. 
2dly. | If the uſes are void in their creation they canork 


Firrſt In proof of the firſt poſition, he cited Orv, Far, and 
Lane; and Gro. Elin. 279, Blitheman v. Blitheman ; and 


Second point—Tt ig not yet well ſettled, © What eſtate the 


Co. 95. b. Edward Seymar's caſe. 
But theſe limitations are wrongful and vold, in point o 


form as well as in ſubſtance. The tenant in tail having Eit 


taken back the eſtate to himſelf, he can do no more, Al very t. 
further uſes are utterly void. - 


As to the manner of operation by al cited Ne. 51. nil ha 
Freſhwater v. Rois, and Cro, Elia. 279. Blitheman v. Blithe a fee 


man; Bro, Feoffments al Uſer p. 29. and Sheppard*s Touchfime ſtatute 
| of Common Aſſurances 509. which, he mw was in point to gs 
the preſent propoſition. HP. ** 

: 7 


* v. 2 Salk. 
619. pl. Jo 


Indeed there is a dium in Itech v Clerk, which © gra 
contrary to this. But it is not law z nor is it at all met ſettled, 


W " 


He admitted that the releaſe, 8 nnn 2 
[ay detects hs 2 
e : ode | 
The doétrine cited from Sheppard's Touchfont is in point: Nag x 
for the preſent caſe is a W ne Anat, | 


| much as an n font, . : 


Third Naas erg. aw in — ns 
mer Bhs 895, Buling fats on and the of 
caſe in Cro, Elin. 895, e . _ of e 


| b. Clark; before th 


baden. common roomy conveyed» good 
| tire e pl 


5 Mr. Juſtice Witaor—Ie is now fully cats, * That | 
« a releaſe or bargain and fale by a tenant in tail, will con- 
6 ES a defeaſible eſtate, to the releaſee or bar- 
gainee? it muſt be allowed, that the o/d notion 
was, and even in 3 Cate s time, That a tenant in tail 
« could not 'convey an eſtate longer than for his own life.” 
But that notion is now over. ruled; and the contrary, ſettled. 


| Lonp Mansre.p—Tt i is now ſettled, © That a re- 
« leafe or bargain and ſale by 2 tenant in tail gives a baſe fre, | 
« widable hy We inte in el This is the principle of + f V. Salk 
Machil v. Clark and pri, ſubſequent cafes have been }* ny 3 


2 _ it; particular that of ON, v. Stapil. Mod. 18. 8. C. 
| fon, + ; ” | wr 199 
eas, The common | recorery has made go thisdefea- W. 


Either ground makes an end of this tin; The reco- 
very takes off the fetters of the ANF / 


Mr. Juſtice W:LMoT concurred. | | "The anti in 
rail had a fee originally ; and a common recovery leaves him 
a fee again, by removing the bar and fetters impoſed by the 
ſtatute, When the bar and fetters are removed, it then be- 
comes juſt the ſame caſe as if he had been tenant. in tail ab 
initio. And though formerly it was doubted © Whether a 
/* tenant in tail could, any e than by a feoffment, 
grant thing more than for his own Ife ;” yet it is now 
ſettled, by the caſe of Aacbil v. Clark, © That he may, by 
« birgai and mm or by leaſe and releaſe, * a baſe fee. 

Hh 4 And 


2265 And if ſo, it is in hi ; th ainder, . 
pleaſes, And it makes no — . — it is limited 
—— to the uſe of the bargainee or the releaſee, or to a ranger: 


exdimi® or to himſelf for life SD remainders over: for the baſe fee 
| 12 — og feeds alla the uſes that NN *y ee + 22525 


entry of the iſſue im tail. 128 


8 : Mr. Juſtice Tin Ea Tp 8 or 2 = 
gain and fale by See whe 6 is . „ void; but 


88 a . fee, dg n ir part the iſſue in tail, 


vo Clart: 8 
7 determinations — conveyances are n * 
Mr, Juſtice Arror concurred, || eee 
- Taz CovrT were, chi 3 noully of opi. 
nion, 1 That the recovery enured a wy eee 
* een 
5 1 0 | Jooguans for the nen 
3 N Note- The court determined this caſe without 
e hearing Mr, , Dunnivg, the, counſel for the 
ee ant. | 
: 0 verfue a 
v. 72. N ;ndiment was quaſhed; being the ſame point wit 
g 5 N the three which were quaſhed yeſterday : . ante, . 
— 5 * 1703. 4 
atch of a | 
N. . This was for * oF the * BY man's 
houſe, quaſhed, | | 2 z he being in ps poſſeſſion 
| it 


Per Lord MANSFIELD "and Mr. J . ASTON-= 
This is within the diſtinction taken 7 7 788 it is . 2 
7 5 the WE” 


* 


ty enten Ae x ike {hs 7 of yeſterday, v. ante, ut - 


0 N was made in this caſe, as in that; di. e der ge 
| ceding caſe 3 
N ne we rule for Hheing cauſe Ng | done 2 F. 
1 * rot be quaſhed,, be | Vs 
v. poſt, pa. 1731. Rav x: Boks I 3 
on the a. . | 
| Sabrador verſur Hopkins." 155.5 | © Wedneſday, 18 


4 une 2765. 
© Heaton verſus Rucker. | 


Hz 8 at preſent debated was, « Whether there Policy of infur« 
„ ſhould be new trials in theſe. two particular actions fat, %;,. in. 
« upon a policy of . which had been tried before cludes the 
Lord Alas fel, at Guildhall, where a verdict was found for cance of 2 
13. bee Mr. Salvader's caſe ; and for the defendant, in Ing, 
- Rucker's caſe. | the riſqueot the 

8 country — 

But there were nine e in all, upon the. ſeveral inſur- - 
ances of this ſame Zo/f-India ſhip the WIxcHELSna, (Cap- 
tain Howe, commander )* which were tried by iÞ (pc juries, 
at different times. b „ 


The charter. party, dicks date te 1oth of 46 1767, 
was according to a printed form, which has long been in uſe: 


in which, np e there ave the fol 
nn ? \ : - 


« And wb end the ſaid ſhip's deenti abt flag in India 
and her demorage for the ſame, if any ſhall happen, dur- 
« ing her preſent intended voyage, may aſcertained, it is 
* covenanted and agreed by and between the parties to theſe 
« preſents, that in caſe the {aid ſhip ſhall, within eight months 


_ © after the delivery of the ſaid ſhip's laſt diſpatches from 


% England, arrive at her firſt conſigned port in the Eaft In- 
« dies, China, Mocha, or elſewhere within the limits grants - 
ed or allowed to the faid company; and notice be given 

te thereof, in Ring of her arrival, to the ſaid u | 


TOR 


Aer, 


eee eee eee eleventh day of 


 Hoyexins, 


Hxz&Tdwv. 


| ; penny, 


ID Term 5 00 RR. 


preſident, agent, or chief factor there; the faid company 
in ſuch caſe, in four calendar months afterwards, or 
February which thall be 
« in the year of our Lord 1763, or at anheſt fo ſoon after 
nas the Bs, Skis gen nes hoy gi 
 & about the Cape rar og ſo as to: her paſſage 


A the ſame b lade or cauſe to be laden on hoard the faid 


& ſhip, at ſome ports or places in the ſaid Indies, Chi 
6 or elſewhere within the ſaid limits, for — clowy * cam 
goods and merchandizes (including therein the ſail 

* tons of iron kintlage) as the ſaid ſhip can conveniently tow 


und carry in her, in manner as aforefaid, as fhall amount 


in the whole and together to the quantity of 484 tons; 


s but in default of loading the faid ſhip within the ſpace of 


« four calendar months ſuch arrival and notice given as 

* © the ſaid ſhip ſhall from theneeforth enter into 

of 201. 3.5. 4 d. 5 for ſo long a time as 

* 22 be detained in India; China, or elf within 

. © the ſaid limits, in the ſervice and employment of — tra ſaid 
« company. And furthermore, if the Fad ſhip ſhall 


the (ai eight months after ſhe ſhall be Mibatchel from from 
* England as aforeſaid, arrive at ſuch port or place to which 


« ſhe ſhall be conſigned, and give ſuch notice as aforeſaid; 
« and yet is not diſpatched for England within the ſaid four 
* calendar months, or the ſaid eleventh” day of February, or 

& ſo ſoon after that the ſaid ſhip (makin 4 reaſonable at- 


e tempts) may get about the Cape of Hope ſo as to gain 


* her paſſage home the ſame ſeaſon; NoR DETAINED by ur- 


tue of the next enſuing or following proviſo or covenant z then 
* the ſaid united company or their aſſigns ſhall allow or pay 
* 133 the ſaid part-owners and maſter four months demor- 
commencing from the ſaid eleventh day of February, 

« the rate of 20 J. 3 4. 4d. a day, for and in conſider- 


' & ation of the paſſage ſo loft, and her ſtay in India, after the 
* faideleventh day of February: but in ſuch caſe, no other 


« demorage ſhall be paid · in reſpect of the ſaid ſhip's ſtay af 


44 ter the ſaid cleventh day of February. And contraxiwile, 


« if the ſaid ſhip ſhall not arrive at her firſt conſigned port 


e within the ſpace of eight months after ſuch dif] — de- 


<« livered as aforeſaid, that then the ſaid company ſhall load tha 


« ſaid ſhip as aforcſaid, within four months after ſuch her ar- 


« rival, and ſuch notice given thereof as aforeſaid; or, in des 
« .fault thereof, the ſaid ſhip thall enter into the demorage 
« of 20/. 3s. 4d. a day, immediately after the expiratian 


4 of the ſaid laſt mentioned four calendar months, for and 
« during ſuch time as ſhe ſhall be detained. by the faid come 


« pany's preſidents or factors, in the ſervice and employment 
« of the ſaid company within the limits aforeſaid : but then 
a IE We OE HEL SY _—_ or —_— 


n 


0 


£ 
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Ly 
ro 
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u ance; though ſhe be not diſpatched ſo ſoon 28 to ſave her 


'« conſideration of the paſſage ſo loft, and her ſtay in India 
« or elſewhere abroad on that account; not ſhall ſuch four 
„ months demorage, for the loſs of ſuch paſſage, be allowed, 
6 if the ſaid ſhip. be by virtue of the ſaid next enſuing proviſe or 
« covenant detained in the ſaid company's ſervice, or if ſhe be 


Trinity Ter 5 Oe 3. K K. 
* hes ON : : | 


« paſſage that ſeaſon, than four months demorage ofily in 


834 N 
* al +. * 


$arvavor ty, 
Hor#1s. 


MA ron . 


Roentt. 


« diſpatched within the ſaid laſt mentioned four months, un- 


_ 6 [eſs it evidently be made appear, to the ſatisfaction of the 
court of directors for the time being of the faid United 
s Company, that the ſaid ſhip was hindered from her arrival 
« jn time at her firſt conſigned port, by unavoidable accidents 


« only. ProvipeD always, and it is hereby covenanted ard 


«« agreed, that the ſaid company's preſidents, factors and 


66 agents ſhall have liberty to DE TAIxN the ſaid ſhip, after the ſaid 


$ eleventh day of February, in their employment, in trade, 


4 and alſo in warfare; and ſhall have liberty to let out the ſaid 


« /hip to freight, for the ſaid company's ſole benefit, for ſo 


„ long time as they pleaſe; ſo as ſuch detention be ſignified - 


« in writing, and doth. not exceed twelve months from the 
« ſaid eleventh day of February, and fo as the ſaid ſhip be 
diſpatched in a proper ſeaſon to fave her next year's paſ« 
6 ſage: in which caſe, the ſaid company ſhall pay demorage, 
e for and during the ternrof her detention, after the afore- 


« mentioned rate of 20 J. 3s. 4d. a day, till ſhe ſhall af- 
« wards be diſpatched from her laſt lading port, or the expi- 


66 pirniin of the ſaid twelve months, which ſhall firſt happen. 
_ 


ut after the ſaid twelve months are expired, the ſaid ſhip 

, may return for Eng/and; and the ſaid company ſhall not 
& be liable for any further demorage, or any damage that 
5 may accrue by her detention after that time: and in caſe 
&« all or any part of the ſaid ſhip's lading ſhall, after the ex- 
« piration of the ſaid twelve months, be wanting, yet the 


6 for England; the maſter having firſt-made legal demand, 


thirty days before his coming away, and due proteſt for 


« want of the ſaid lading. And furthermore it is agreed, 
that if the ſaid ſhip ſhall arrive at her conſigned port with- 
6 in eight months after delivery of the ſaid ſhip's diſpatches 


( (aid company do agree, that the ſaid ſhip may then return 


« ag aforeſaid, and ſhall not on or before the ſaid eleventh - 


% day of February 1763 be diſpatched for England as afore- 
„ aid, then the ſaid United Company, their preſidents, 
« agents, factors, or aſſigns, ſha!l, over and above the value 
of the ſaid 490 J. ſterling beforementioned to be allowed 
« to be carried out, ſupply unto the maſter of the ſaid ſhip 
6 for the time being, ſo many pagothas, rupees, or pieces of 


eight, dollars, or other coins, as need ſhall require, for 


. nan or other neceſſary PR for 2 Frog 


FR 2 % , Xx _ ” 1 
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& © ſhip, not exceeding the value of three hundred dollars ſor 
e every one hundred tons the ſaid ſhip is let for; valuing 
* the: money ſo ſupplied, at fix ſhillings and fixpence a piece 
13 * of eight or dollar in time of peace, and ſeven ſhillings and 
Rocxzsa, © fixpence in time of war; and in the ſame proportion, for 
| «© pagothas, rupees, and other coins. And in caſe the ſaid 
«* ſhip ſhall not be diſpatched by the ſaid company's preſi- 
s dents, agents, or chiefs in council aforefaid, on or before 
the eleventh day of February 1764, then the ſaid perſons 
* who ſhall ſo keep the ſaid ſbip, ſhall, over and above the ſaid 
« ſums of. money. before mentioned, furniſh and lend the 
* maſter, or the maſter for the time being, if he deſires it, 
«© ſo many pagothas or rupees more, not exceeding the va- 
s ue of 300 /. ſterling for every hundred tons the ſaid ſhip 
6c is let for, as, upon a ſurvey to be taken as before directed, 
„ ſhall appear neceſſary to enable the ſaid ſhip to proceed for 
England; ſo as the whole of the money ſo furniſhed be 
« actually laid out in neceſſaries for the faid ſhip; valui 
« each of the ſaid pagothas at nine ſhillings, and each 
& of the ſaid rupees at two ſhillings and ſixpence t both 
* which monies ſo ſupplied, with the advance of 40 J. for 
. every 100 fl. on the laſt mentioned ſupply of pathogas and 
rupees, for and in conſideration of the riſque of the ſaid 
' ſhip's return for England, ſhall be paid or (at the company's 
choice) allowed them out of the freight and demorage pay- 
able by virtue of theſe preſents. And if the ſaid ſhip ſhall 
« by written orders from the ſaid company, be detained at 
4 Saint Helena or any other port, to ſtay for convoy, in ſuch 
& caſe the ſaid company ſhall allow the ſaid part-owners and 
© maſters two-third parts of the demorage a day before agreed 
tc on, for every day ſhe ſhall be fo detained: hut no allow- 
ec ance ſhall be made to the ſaid part-owners or maſter on ac- 
c count of the faid ſhip's keeping company with any other 
ec of the company's returning ſhips. _ But the ſaid company 
4c ſhall not allow or pay any demorage for the time that the 
« faid ſhip ſhall take up in amending any defects: and fur- 
« ther, if by the time taken up in repairing any defects in 
© the ſaid ſhip, ſhe ſhould exceed the times relpeQively i= 
© mited for her ſtay in the Eaſ Indies, China, or other the 
© limits aforeſaid, or ſhould thereby happen to loſe her paſ- 
« ſage for England, the ſaid company ſhall in ſuch caſe pay 
4 & no demorage for ſuch time ſo loſt by repairing or amending 
Eg c any uch defects, or for the paſſage loſt thereby; Exczrr 
1 4% and PROVIDED nevertheleſs, and it is hereby agreed, that 
oy M the ſaid ſhip be detained in the company's ſervice longer than 
1 © the ſaid eleventh day of February which ſhall be in the year 
by | « 1764, and by reaſon thereof ſhall have need of being re- 
„ paired, that then the ſaid company ſhall pay or allow demo- 
« rage 
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Taney — B/R. agus 
« aſter the vine aforeſaid, for every ihe fad ſhall 1765 3 
5 un r eee LW 
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"The dates of the fats were as FFF borer 
1 bs Avene, 


nen Merch K wer ane. e | 
den e She en be the brd une. 5 
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| 176. March 80. She arrived at Calcutta in Bengal. : 


N 28th; The Preſidency and Council of Bengal 
entered into a new agreement with the 
1 1 captain; reciting That the charter- 

1 would expire on the 11th 

a 650500 Febriiary 1764 : but that the prefi- 
© dent and council, finding it expe- 
4 dient to detain che ſhip. in India, 

| « and deſirous of having the time li- 

© mited, in the charter-party, prolong- 

* e 60 The indenture therefore 

| witneſſeth, that the captain lets the 
| ſhip to freight, for one whole year from 
4 10-295 5 the ſaid Yet ee * Sc. : 


„ 1 * OY 
Ju The tip arrived at Bomboy, ſecond 


1 1 ee 
n She arrived at\ Bengal gay 21 


. my left Bog, been - 
A a Bs he 


vo | April Mr. Hier 

a captain, dated 14th April 1763; in- 

A 7 , . 

eee e which letter was publicly read in a 
. | | coffee-houſe. | 

| Aril ah. "Sams bre war mae by Mr. 


Hume, þ 


75 150. Other inſurances were MEX by Nr. 
Hume. All the other inſurances were 

made, er the captain's 5 | 

14 


. | Th Tem 5 Ges „*. 
74: 137.4 34h Was on 
1765. -———— 
. 296. dan gh. Ade 
| — the ſhip's loſs. . All the policies had 


| this defexiption—F: At and from Ban- 
64 gal, to any ports or places where 
888 * and whatſoever in the Za/t-Indies, 
. China, Perſia, or elſewhere beyond 

1 dhe Cape of C Hope, forwards 

s and backwards and during her ſtay 
E at each place, until her Arrival at 
_ 3 on money advanced or to 
2 IN be advanced for drawn by the 
r aber ters | « captinier the aſe of the ſhip Win 
e a 4 chelſea, and for account of the own- 
er; and upon money advanced or 
4 to be en as eee F 
do pay. the ſhip's company; all 
« either, as . ſhall ap ar ; 5 
WT 4 pry cent,” 8 7 


The Wee infited, that the policies were vold, be- 
cauſe at the time of underwriting, they were not expreſcly told 
of the new. agreement © To detain the ſhip in India for a year 
L fonger than the enlarged. time provided for by the charters 
« Party, which expired on the ie fam 1764. 


1 The cauſes were at firſt tried with different ſucceſs : but all 
| the nine verdicts were at /af WO: for the "ho 
inſured againſt the underwriters. 


The reaſons which governed 4 n ee or refu⸗ 
ang new trials were that the underwriters are bound and pre- 
ſumed to-know the courſe of the Eg/t-India trade, the terms of 
the charter-party, and the deſtination of the India ſhi (which 
are under the direction of the company, and not of their own - 
ers :)—that the charter- party is a printed form, of a very long 
» belides the liberty thereby given, . To pro- 

long che ſhip's Ray for one year,” it is very common, by a 

neu agreement, to detain her a year longer; (for, no ſhip 
comes home in ballaſt;) and the longer a ſhip is kept, the ch 
more beneficial it is to the owners. That the wordt of the i 
folicy are adapted to this uſage ; being without limitation of _ 
time or place; and without any reference to the firſt voyage 
particularly mentioned in the charter-party.—The terms of 
the policy preciſely deſcribe the riſque, in it's utmoſt latitude z 3 

and y extend to n e of ſtay, and 0 | 


EE 23S i. BE SASSY ES 


ww 8 
Re. 


rg 8g 8 


hi a EASY the imo of 


« ſailed from England;” * When ſhe arrived in India * Who. 


Wer 22 


Horst 
Hzaroy v. 
Rvcrxs. 


« ther ſhe was continued a year, according to the proviſo . 
*'he — — ors, 2 een de | 
ſe facts. | 


DG diſcloſed; \thepoiy ws a 
rc eee 


1222255 


to the 
Nn . | 
The chance of her ſay is oe of the riſque inſured. 


| The evidence in all the cauſes was very Rrong, « That her 
« ſtaying 4 year nuns 1 GR, woung: not FROVE vented the 


1 premium. ; 


„ dank ine the re 1 


longation of her ſtay in India was knoun. 


None of the defendants deſired to be of; after they: nee 
chat an account of the new agreement . o prolong her ſtay 
for a year longer” had been: received in England upon the 
zd of April 1764 : which was notorious to them ALL," before 
| the inqullgonos af har ee eee 


ing. 
80 des if thave: had been roy ſtent it 


ere ee l 


en, gr they were fully apprized af che whole. | 


The nine cauſes were theſe: iſt. ke v. e 85 A ; 


vader v. Hopkins; 3d. Hume v. Jeb qth.” Hume v. Tidfwell; 


th. Black v. Bohm; 6th. Black-y. Innys; th. Hume'v. Da. 
Ca 8th. Black v. Bond; gth.: Hume v. 


July 1765 and a verdict found for the plaintiff. No. 2, 


was tried on 26th February 1765 : and a verdict was found for 


— No. 3. was on 28th. February 19765; and a verdict 
found for the plaintiff, the defendants not makin any defence. 
No. 4, 5, and 6, were verdicts for the plaintiff, without de- 
fence, at the ſame time with No. 3. No. 7. was tried 
on 1ſt March 1466: and a verdict for the plaintiff. No: 8. was 

on 4th July "_ * No. g. (Hume 
2 


* Vo Boehm) 


Boehm. No. 1. was - 


tried, the. firſt time, on 26th February 17653 and a verdict. 
found: for the defendant : it was tried, a { time, on 10th 


en i © Tritbry Term: 54 


ans 4 for the defendant; and a new trial moved for on Friday the 7th, 
3 v. and granted on Monday the 24th of November 1766. It was 
Ara ren v. accordingly tried a ſecond times upon the, 5th of May 1767: 
1 and the jury r 8 for the 2 8 omg 
from the bar. ee TOOgnas l W 


As dheſe * — 7 much Ne i es 


nature and circumſtances, I take the matter 
anticipated in point, of pong and include 752 et of 
motions for new trials in all theſe cauſes, in one Gillette 
Perhaps, the beſt method of rendering the whole mats 
ter clear and Patelligible, would have been, to have 
with Lord Mansfield's report in this laſt cauſe of Hume v. 
Boehm; which gave the exact hiſtory of all the reſt; and par- 
ale the evidence: but the . hk . a re- 
ven might ee ee e 1 me | 2155 


Tunes two cauſes of Salvador v. Alle and Heaven v 
| Rucker, being ſo very nearly connected with each o ro were 


taken up yn OA rs gh Pi 1 4 „ 


| but one ſingle cauſe. 


On Friday 13th, of RE were f l. 
Mor tom, Mr. Gxe, Mr. Valter, Mr 3 uning, — Mr. Hein 
ton, on behalf of the plaintiffs; and by Sir Flasker Norton (At- 

DES. one reg for the: eee defendants, 1 in both cauſes, 


"EC; 24 * * 


. ee e | The Coca took time to bitt. 


© » + Lord MansereLD now.deliveted the undnimous opinion 
of the court, That there ought, to be @ new rrin i in the caſe 
« of . not e 
wag 0 opti | 


They e PF Bf bds 8 
1 courſe of their voyages, to be in fact ſo natorious, and ſo 
well known both to the inſuters and the infiited; that they 
muſt be ſuppoſed fully apprized and ſufficiently. contſant of 


4 


the word: of the charter-party, (which refer to the uſage,) 


LE and the wage of theſe vo erg I 
| Cds reels Fog ney * et ee 


- His lordſhip entered into the teaſons of cher determine 
tion in theſe two cauſes with more particularity than may be 
neceſſary here to ſpecify ; as I have already mentioned thoſe 
. 6 in all the 

| we on ET X 


— „„ ot eee ey ts . — 2 8 fa 
o * * . ————— o ens > on a> een 1 — * 0 _ . : 
2 ³ ↄ œ⁵ V n e Eo INTER HITTING 
— 1 * % 
Wo * * * : 5 . « C . - wage et * ** * 
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Tis 


v. . 17664 dag was be 


it ; and that the obligation of this policy is to be taken, from 


Trinity Term 5 Geo. 3. B. KR. 1716 


Tar Cover eſteemed this to be the moſt convenient 1765. 
way of determining this queſtion; becauſe' whoever ſhall 
hereafter inſure an an Eaſt India ſhip, will know that he in- $xtvapon v. 


Hor KI. 


| the conti ncies; and may take pro recaution 3 
. e e — Oren s 
ſhould be e oblized to open to 3 all the grounds of his RIO 

expectations about the ſhip's continuance in the Eaft Indiets, : 
or-coming to England, it might produce great litigation and 
confuſion in caſes ariſing upon theſe af India policies. | 


The Rur Es then made were,— That iss lee Hr, + 


FR Sg 


But in Heaton v. Rucker; —" 


Tire © cavss of Hase v. Rb was not tried _ Ulong ie - 
this determination in theſe two cauſes®: and the verdict being . v. nts, pa. 
for the defendant, Mr. Morton moved, upon the jth of No- 1713 · | 
vember 1766, on behalf of the paint, for a new trial; 
the verdict being, as he Oey contrary b both to law and 
eridence 3 EE +8 


| Roe u the cad . 


On M te 24h of Me, 66, Sir cher Ner- 
Ae S A & * 


: 


441 \ 
; The great queſtion was, c Whether the 8 of 
the caſe and the facts were ſufficiently communicated to the 
ad . at the time of his underwriting! the policy.” 


_ Taz Counr thought they were. . 


y held that the anderfiending of the policy muſt depend 
conſe and uſage of the Eaft India de; and con- 
5 it to be contradiFory to the policy, to fay, E That the 
" underwrider did not underwrite for a country- voyage; and 
were unanimous in Sy the rule abfolute, for a 


_ New TRIAL. | 
This Gn of Hume v. Boehm was tried the ſecond time, 
upon the 5th of May 1767: and the jury found a ours. 
for the Any without going from the bar. 


Vol. III. N : Rex 


it Tem go TY 


= hn Rex verſuus Ae Hand er Price 
NY les of Peace for the 9 5 

| _ Caſtle, 

may, 5 


Information NVAUSE was now fide vis: an W which 
pen aint | nad been prayed againſt them, for a miſdemeanor in the 
Juſtices of peace, 

for refuſing to Execution of their oſſice, as juſtices of the peace for the faid 
nt ale licence burrough, in refuſing to grant 2 licence to ſell ale, to one In 
15 — gram an innkeeper in that burrough 3 MERELY from a motive 
of RESENTMENT againſt him, for having Joined in an affidayit 
made in ſupport of the intereſt which was adverſe and oppo. 
fite to that whink . was * by OTE Oy 

| their friends, - 


| Their defence was, that they aid not aft from any meſes 
ment, or other corrupt motive; but ſolely becquſe_ Ingram 
was an improper perſon, and had kept a | ie rderly 2 
and continued to keep ĩt ele notice to the _ 

7 Fax war af that he and cock 
E 4.00 ITY gaming 


DE! Lord Meads Court ſhould never interpoſ 

» * an againſt m iſtrates,* unleſs have acted from bad motives 
te, 356 

to 565 Rex v. and mala ta ; eſpecially i in 2 2 ſuch a Caſe as this, where they 

Pi bes. are entruſted with an abfolute diſcretion. But, for that ver 

4 reaſon, this is the ſtrongeſt ca e for the interpoſition of th 

court, if it appears that they laue ated upon corrupt motives 


it appeared clearl that this man a deep 2 ditordety 
Ts append be a Kong court's. interpoſing 
againſt the Juſtices, But this ** zd appear. 


Upon IEICE] cht, and by a full diſcuſſion of 
the alfimin. ſhewed oy bee ught the charge upon the 
1 5 prac fatiafaftorily ee by them: and K 
it to be of very dangerous equence, to | 
e of 108 Jas to be ee conſide- 
rations of this kind. | , | 


| The Coonr thought is proper caſe for a info 
tion: and made the 


4 = 


' 


Ros | ABSOLUTE. 
ak 1786. 20th Nov. 6s. 
| Eten, 


a Bart. Executor of Sir Ta Erelya, | 


as Bart. Verſus Chicheſter, Ed 2 File 14 Jars | 
nr nds reps, cet > pa erin 
| may maintain an 


lt was an indebitatize afſien ; wheteln'the hindi declated 8 
as exectitoy to his father, for 1500. aſſeſſed for a ten for the er, when be 
admiſſion of the defendant to a cuſtomary tenement called — of age, for 
Daniels, within the manor of | Mbinger, of which Sir J. E. antes curing 
the father was lord : which cuſtom tenement confi ed of his non-age. 

1 large capital nianfion-houſe and » final parcel of /and, which 
land was let for 7 J. a yeary ſubject to land-tax, quit-renits 
ind other outgoings; but the manſfron-bouſe had been unlet 
from the time of the admiſſion of the d — to the time 
of the action brought; Mr. Chichefter's agents not being: able 


to let it, Gough it way alycrehed for that purgpſe: 


on the trial It was proved, that Sir J. Ei the Aacher whe | 

lor! of the manor. That on preſentment of the death of 
the defendant's father 7ob#" Chithefter, who died feiſel, 
three proclamations were made for the defendant to come 
in and be admitted. That on the 4th bf March t747, the 
an was admitted to the ſaid cuſtomary tenement, in 

perſon; and the guardidi/biþ committed to Sir Roger Newd;- 
gate and — Ludferd, eſq; they rendering an account : 
and upon ſuch admiſſion, à fine wad duly aſſeſſed, of 1507. 
payable 6n the 1 2th day of April then next follb wing, at the 
manſionhoùſe called bin ger Court being the lite ſum as 
was aſſeſſed for a — loft admiſſion of the defendant's 
father, That the defendant was, at the lime f hit admiſſion, 
of the age of 6 years or thefeabouts. That the ſaid Sir 
J E. the father lived about 16 years after the faid adiniffion ; 
and then died: and about two years after the defendant came 
| of age, this action was brought againſt him by the plaintiff, 

2s char + gg his · father, 22 the ſaid fine; the defendant, 
ardians, or their under-tenants n in on 

of 15 premiſſes from the time of his hiring hes to . 
of commencing the action. The under⸗tenant had paid ib 
quit-rent as it became due, (though he ſaid he had no direfion - 
to do ſo,) up to the preſent times _ 


The jury being of opinion © That "I PR: DE 4 Ls 
able one,” found a verdict for the plaintiff, for z50/: but 
. . of the court on the following queſ= 


tin 


6 | Trinity Term. 5 Oe. 3. B. R. 


* 1 1 ü OY "# $1 ' 


1765. - Queſtion-—* Whether där aftion will tle againk the | 
CER, e fendant ; he being a MINOR, at the time of the fine the $f 
graz ru v. & ofefed.” Thi 

nente rz ; | ts 


M. Cate a die dcfendanit, admitics's That his ain 1d pr 
4 of indebitatus qſumgſit does lie by an executor, for a copy. iſ dat ne 
hold fine ſet by his teſtator,” ſince the determination af the inf 

| ,._. the caſe of Shuttleworth v. Garnet reported in 3 Leu 261, | 
and 1 Shower 35. and 3 Med. 239. and Carthew go. 8. (. The 


were three Judges, held; againſt Halt, “That an « mutual 

Wuoould lie by an adminiſtratrix for aching. of . * An; 

„ „„ „ Bot: dies One infitad, that it does not lie againſt a * their 

: it ĩs not ſuch an action as will lie again/f an infant. There, ( forke 

2 © caſe in point, © That an action of - debt would not lie.” 1 but the 
25 Ld. Raym, 36. Boreugh's caſe; «Debt will not lie againſt an in. ce. 

4 fant, for a copyhold fine upon his admiſſion. And there f 

4 fore an infant arreſted upon mer; an . "Oy fire f Si 

4. ' years of age, was eee | - 1 

: i oth 1 of age, to 1 

ratify, what was done before. Here is a large, cf gs The, 

. kon-houſe, unlet at the time the action is brought : of whic et this 

the defendant's guardians or ,under-tenants have been in poſ. WW" the 

"ſeſſion; and the tenant has continued to pay the guit-rent, bu nich i 

em eee e e e e Bag Nag 


te, ant, 5 


The "rent of en 1 meet. a fine of 
1 [1504 is wnreaſonable.. 5 


I is ſtated, that 5 boch was 6 years old, 8 
admitted: and guardians were then appointed. It ſhall be | 
intended, that theſe e were eee under the ad We. 
a 22 06, pole kg 30 


2 T 


. 


1 ſay, that 12 lord is "pot e to a "remedy: | RY 
nl 1 4 that he is not intitled to ie n of l e not 


Nr. ' Biſtop, nr This is an action W after the 


| infant came of age. The caſe cited from Lord Raymond wail Ps, we 
an action brought pending the infancy. 


3 - The plaintiff has mo other remedy. The lau of 96.1 
BY is not Sound * the j * 


_— 


D 


* 


4 


„ io *- of, 6A. 69% 111151 yah 11 


erm 5 Geo. 3 
„ Trinity Ter e 


mM än ws for 3 for, be 
had t been admitted, he could net have enjoyed the rents 
and profits. He took nothing, till mis admiſhon. Lagree, Ein v 
that neither debt nor afſimpfit could Have r rb nr Cr AAT. 

the infant, . e 
i oh } 2 « 4 Mos en 

The act of parliament of 9 G. 1. c. 29. was for the 
mutual benefit of lords and infant-tenants: itꝰ is intitled 
« An act to enable lords of manors more eaſily to recover 
« their fines: and to exempt infants and fEmes covert from 
« forfeitures of their copyhold eſtates, in particular caſes.” 

But there was u ee aite-24 this act, in the an 


caſe, eenit tt Nr 1 9 


Y Sir ' Fohn Buehn had 2 Leer this act, he muſt 
have been a. e erer; as it was a la ge old 3 in a bad 
country, and — 1 oP 


The defendant has actually 5 the — toons won deg 
of this eſtate, for near 20 yes It has Been, all this time, 
in the poſſeſſion of "© oy ee or under deren Gr 


4 * n 1 1 
72 Ain 30 6 1 * 


which 1 Bis poſſeſſion. . LR W den Bin vv N ws += em 
. Re A n 2285 2 7 8 nc 
And, the fine is tated 0 be e vile. a . 8 
241% eee 1 * 


4 


bond Maneerih-=There is no Ering an a opinion.” 
. ahi caſe, ſeriouſſy. 1 Fin io TE ID 72 3 . 
11 \ _ 


Here is a reaſonable fine aſſeſſed, the ſame as his Pigs . 

dad; an enjoyment for 16 years, and part of it, Inner he came 

of age; and ug renunciation of the eſtate ya e Wen 

a confirmation of che rr 2 A qe 15 
4 Andie —— 

Mr. Juſtice iner entire. al 4 

e not the Togo ro wi" os $44 ul e 205. gun 


* — * — 


Mr. Juſtice: Yarua- I dhe e l an 


infant, 1 ſhould think this action maintainable, Debt, per- 
haps, would not lie, becauſe an infant cannot Wage his law: 


ut aſumgſit, T think, would lie; as iche Fd dee 
0 occupy and enjoy the 'eftate '- 7 2 is $29, 1 * | 


— 8 24 5 «+ Y 


In 2 Bulſtr. 69. Kirton v. Elioti—The plaintiff 8 


againſt an _ the' rent upon a leaſe made to him: and 


tis there ſaid “ If a leaſe be made to an infant, and B I 
enix and vor. he al be charged with the rent,” 


— 


* 
Oo. 


An 


i 


_ 
PT" 
ww 


| Trinkry Term f oc, Bk 


wall * 4. 0 } # \CLTES 5 IE ＋ | 
An infant Ae as” for nece! Nes . 
' | band vraie the eg e of this .capyh Without 
vr — admittance: and he muſt previouſſy pay the for fuck at 
oniesterif. mittance. But here, be has affirmed the whole; tranfac 
ele bf WEE OP eee Ro n 


Mr. Juſtice. Asron v was of the eme. 
N Ed „ . 


S S. EA | 


— 


"WS 


0 2 3 157 r . 1 bell, * er % 
25 werſur Þ 


W giz 3 Fletcher Norton, on behalf of the n 
not entitle the againſt a rule which had been made upor him, to 
proſecutor to Fas cauſa. 2 a Why I ſhould not be directed by court, to 
_ Forge? he «© forbear , and not to 24 to tax the proſecutor his covrs 
victlien. & in A cauſes, relative to the affirmance of the convic- 
e tions againſt the defendant in theſe cauſes;“ and al 
« Why the bond entered into by or on the behalf of the de. 
« fendant, on allowing the certiorari, ſhould not be delivered 
as go the ſaid * clerk. in court to be an. 

ce 33 


JS 833 3 Frs. : SS 


4 This Fe My. was > hn « moving a . _ atio 
. the game-laws:: and the preſent rule was grounded on an af. \ 41 
5 fidavit of hardſhip and qppreſſion upon the defendant; 

; namely, that although the defendant had paid the forfeiture the 

g upon the conviction, yet an a&ign had been brought againſt bee 
% him for the fame offence ; and when he wanted to plead:this 

; conviction in bar of the action, the juſtice had ref//ed to gire 

. him a cnpy of ita and he was obliged 10 remous it by certiorari; fron 
: Es . ſet it down in the Papers. and 4 it affr- Wl 7 
4 1 Fletcher, © on n behalf of the eee, tel on =_ | 1 
Fe: ving his coſts. = 
: c 
5 brin 


He urged, that the aft of 3 Anas 4, 24; b 2. diredts full 
coſts to be paid upon remoying theſe. convictions, in -caſe the 
conviction. be affirmed, . And this is general; and they mul 


be paid in a/l caſes where the conviction i is afhrmed ; be tha 
 oertzorars 


- 8 2 EP 


* Ln AM th. dd Me anc 
- 


I otiorari brought 5 upon, ANY pretence what 


p 7 ; 7 8 by ; ” N 
2 be 7 | | 
„ „„ o 2 E 


act of lament is exprelsly warded.) ' R And thi | 
ron . e Therefore the court cannot, up T4 Rane, 
man's gwn | affidavit, enter into the cauſe or | occaſion ol the re- ; Mf. 
moral of the conviction by this eerfigraris 7 


Mr. Wheeler and Mr. Fi ane The remoral of 
the conviction was abſolutely neceſſary here; in order to it's 


caded to an brought for the ſame offence, under 
. 2. & 19. C 2. fo that this bon ar an adverſe | pro- 


(cn nor e brought for are f 


from necgſſiy. 
| The le of Rev 3; Aten, 1 | in 2 Sir 
1 nigh, 3 is not unlike the preſent. 622 5 2721 


25 to the father and 8 FE quaſhed as to the daughter. 
It was reſolved, chat the pariſh who removed the order 
ſhould not pay any coſts : otherwiſe, Where à certiorari is 
brought 838 ly, and conſequently. vera; * 
the court there ſaid, was the true ef to go by. = 


Now the preſent caſe falls within that true teſt : the re- 
ceflary 3 and conſequently, net vexatious. 


This 1 had paid the penalty: and then the proſe- 
eutor brought an action for the ame offence. The conviction 
was, therefore, neceſſarily to be removed? : it was not removed 
upon a frivolous or vexations cauſe, The whole effect of it 
was over: the penalty had been actually paid, The action 
brought for the ſame offence was mere oppreſſion : the ven. 


ation was exerciſed pon the defendant, not by him. 


Sir Fletcher Norton ſaid, the defendant might have quaſhed 
the conviction if it was bad: and the penalty mor have 


been refunded, 


A " D 14 8 f 1 


Lord Mania ht is not a caſe within the 8 
tian of the act of parliament of 5 Ann. Co 14. 5 2. for, this 


certiorari was nor brought for ve ation, or out of obſtinacy or 


ſs : not to over-hale or object ti the conviction: 
an action being brought for the ſame offence, the defen- 


5 dani | in that ation could not obtain (though | he ought to 


have had it) a cy the convition from the Juſtice of peace 

who made the conviction; and therefore he was obliged to 

bring a certiorari, to remove it; and he removed it for that 
ſe only. The proſecutor bad 56 occaſion, therefore, 1 

e at 1 ee about i it: 11. the defendant, did not object 
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1785 5. 


Rx v. 
11 al. 


to it. But the proſecutor ſet it 
| increaſe expence, and merely for t 5 8 4 That 


dant (inſtead of paying coſts) ought: to have had an alan 


rule ought to be made abſolute. f 


Terw o ** 


« the defendant would have been obliged to pay for 1 
plaintiff in the action was nonſuited.:" and thin the 


of the coſts he was put to in . e. eee 38 it 
was a neceſſary part of his defence. 5 22 


"Therefore the my rule a cdl to be mate * 


abſolute. 8 : 


YO 5; ene 


Mr. Juſtice Wuner-- hl is one of che Ky 


caſes where poachers are purſued with unremitting vengeance, 
Here was not only that ; but gg 
extremely clear, that this was not 'a 
of the 2 


given the defendant a copy of the 
him to the trouble and expence of bringing a cerfiorar to re- 


move it. The bringing the action for the /ome offence was 
a groſs: oppreſſion ; and the plaintiff i in it was nonſuited. 


And though he knew that the certiorars was brought only 
from neceſſity, (as the juſtice had refuſed to give the defend. 
ant a copy of it 3) and that the defendant had actually pleaded 
it, and uſed it as a good one 3—what, but oppreſſion, could 
induce the proſecutor to ſet it down, and get it affrmed ? he. 
had had the effect of it: the penalty had been paid. 


Therefore he concurred with Lord Wen, that 9. 


Mr. Juſtice Tom "3 OY for the cams 


reaſons, SES | 


* 43 2 


The juſtice * 8 to have given the defendant” a copy 7 
the conviction : for it was a recrd; and the defendant was 


intitled to it. And he ought to have been allowed the enpence 
of his neceſſarily bringing this certiorari, in coffs upon the 
it was neceſſary to his defence i in the action. He 


nonſuit: ˖ 
did not remove the conviction, in order to object to it: on 
the contrary, he had ſubmitted to it, and had paid the pe- 


nalty. He removed it out of * wh it was er ww 


his defence in the action. 


i 5 * 2 j 5 J 1 C4 


He thought this proceeding of the proſcEuta to have been 


a very oppreſſive one, in every ſtage of it; and that the 


bringing the certiorari, under the circumſtances of the _ 
| ent 


in the paper, only to | 


2 alſo. He was 
caſe {oth Ae itil 
cond ſection of the 5 Ann, c. 14. and he thought ; 
(as Lord Mansfield alſo did) that the Juſtice! ought to have 

viction, without putt tting 


2775 , 
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(nt aſe; ta e wal af 288. 
frmation of the conviction: Ra therefore this rule "ought" 
MR; . | 8 
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Mins Ate. 15 
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| And the poor 9 pay th n., 
WW oats pn en e ee 


| Millar veg. Yerraway. 1 » > Saturday xg 

es 0 June 1765. 
MX. . ee et ede ch 2 

cauſe againſt a rule which had been obtained by the 6 
plaintiff in error, for the defendant in error to ſhew cauſe before the re- 
« Why the writ of /cire faciat, on which the defendant in Win. 
« the original action (the preſent plaintiff in error) had * 
« ſummoned, ſhould not be ſet a ide for irregularity.” | 


Mr. Valter (who obtained hs rule) "ry objected « on wha | Z 
half of the plaintiff in error, That this writ of /c:re Jaca | 
4 n . before its return.“ 11114 


But THz CouRT took a d; ifinftion between writs of ſeire 


facias in error, and writs of ſcire facias againſt bail: It is „v. poſt. 5th 
nat neceſſary, in the former caſe, © That the /cire facias ſhould June 1769, : 
« lie in the office before the return; though it i neceſiary, 8 Tn. 

in the latter. And the rules that have bk made for the 
fein, facias lying four days in the office, relate (as Mr. Juſtice 1 


Tater e only to writs of ſcire facias againſt bail, 


Fam they DISCHARGED the Rurz. Ks 
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Gretham, Widow.” 9 the 1 nhabirams of 5 


| the Hundr ed of Theale. 6 Monday 27 
| . June 1765. 
H I'S was an action brought by the party Ke againſt r W | | 


CHARTS Ep nt es tp 
bb 


the inhabitants, on 9 G. 1. c. 22. 5 7. for fatiofaction cited to Cen 
and amends for the damages ſuſtained by the maliciouſly ſet- defendant is o 
ting on fire a barn and outhouſe belonging to the plaintiff: "reciprocally, 

in which action, the plaintiff was nonſuited ; and on an ap- - 
plication by the defendants to the maſter, « To tax the coſts - 

* of the nonſuit, he doubted 5 Whether the defendants .. 

te were intitled to them.” 


Where 
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1 1765. 8 ; Me, Athy „ on behalf of the de 
7 l * moved N ir . F the court, t 
8 5. 7, tax chem. VVV 


Tuner: In- 


reſtraint of informers upon penal ſtatutes : by the 3d ſection 
of which, an informer upon a penal ſtatute ſhall pay coſts, 
if nonfulted. Nee upon that of 4 Fac. 
. c 2. 1 an ſues, in an court, an 
* Mer wherein the plaintiff or demandant have Pur 
6 if judgment ſhould be 2 $i him; the defendant ſhall 
tc have judgment to recover colts againſt ſuch plaintiff or de- 
« mandant, if he be non/uited, or a verdict paſs ſt 
7 « him.” And he cited the caſe of Bellaſ v. Bertie, 
„ I Ld Raymond 172. to prove That whete an action u 
0 a penal law is brought by the party d, he ſhall 
his coſts. And as chis action is by the pity 


grieved,' who would have received coſts, | if be had pre- 
Lach grin cone _— ION hon ow: 1 . non- 


Mr. Fn on [behalf of the plaintif, 2 y this motion. 
He admitted, that where the party grieved ſued as being ſo, 
' he-ſthould have his coſts { but a common informer, he faid, 

ſhall not have his, coſts, . though he be the party grieved, 
But the defendant ſhall have no caſts, ren where the action 
19 Ber by _ you grieved. | 


hen WF Aa he cited. the following odds ce, I | Sall. 
e Note. Where a ſtatute gives a penalty to a ſtranger, 30 
he ſues, he is a common informer, and ſhall pay coſts 
te upon the 18 Elia. but where the ſtatute gives it to the 


— 


4 party grieved, he is not a common informer, nor liable to 
« pay coſts within the 18 nes 1 b 116. 3 Cre. 


cc 127. 2 


| ' de. Abburf, in ogy: "Diagn we may not it be intitled 
v. 4 to coſts Ro, 23 fl. &. e. 15. bp eg certainly an, 


ma ed 775 hy are N V. nc 


NW ; 8 e held, that 8 2 che plaintiff weak 
de intitled to coſts, the defendant js ſoy: reciprocally. Here, 
— this the plaintiff, the x party grieved, would have. been + N idle 


. — That therefore, as it is mutual and reciprocal, he is liable. ol | 
| — initled o e * gave 9 to ms, maſter 


| what was aid by 8 To TAX THE oer. 


Mr. Juſtice Aſ- - | Nn 
ton, in the caſe 0 
Wilkinſon qui tam, &c. v. Atiee, Clerk, 470 Nov. 1775. B. R. 
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. mentioned FS ſtatute of 18 Eli. Fe 5. made for the 
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Rex werfus lohabitants of 2 


: Fe thy caſe ut large in eee ee No. 172. 3 5 
"it * — en to this volume. ww | 
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ON Monday the oth inſtant-Mr. 8 on behalf of Court vill, aftes 
the 2 moved in arreſt of ant A 
objec - 
or the n. - tion, which they 
would have 
Ie was an action of debt on J brought againſt the ſure- —— We 
ties of a ſheriff's bailiffl. Oyer was prayed of its condition. 
The condition recites, That the ſheriff has appointed this 
« perſon a bailiff for the hundred of 4 Gegen if there- 
* he ſhall duly execute his office, c, WITHIN that hun- 
fred ; and ſhall uly execute all warrants directed to him, 
and make due and ſufficient return thereof, &c; then the bond 
to be void. Performance of the condition was pleaded. To 
which plea the plaintiff replied, and aſſigned a particular 
breach, The breach afboned by the plaintiff was, That 
« this hailiff had not made a due return to a particular war- 
« pa) 0 er e * be 
0 | z> 


Mr. Dunning's abjection Was, C „That this man is only 
“ appointed bailiff of a particular hundred ; and the war- 
„ rants to which he was obliged to make returns are confined 
& to. the particular hundred of which he was bailiff: and it 
* does not appear, that the warrant which he is charged not 
c to have returned, was directed to him as bailiff of the hun 
$6 dred. And #f not, he was not obliged to return it. 


| The caſe of Stoughton v. Day, Hil. 22 C. 2. in Aleyn 10. is 
in point: it is exactly the ſame caſe with the preſent, in all 
its circumſtances z except that that was a warrant on an exe- x 
cution z this, on meſne proceſs. And that caſe is cited and 
approved by Mr. Juſtice Twi/den, in 2 ange wen 12 he 
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Sie . N and Mi eh 88 eve N | 


why the ern ſhould not be arreſted, | 
49 7; 4:5 2 I N 42 ” 
As to the objetion, 15 That be Tos appointed baile for 
e the hundred 48 Goſſan only This goes not. appear, 
otherwiſe than by the recita ! in the condition of the bond. 
Beſides, the warrant was directed to him, and delivered fo him « D 


ns Os eee end gs 


- Theſe bailiffs are aꝑpoi 4 bellt ofa pardeuar lated, 
merely ta prevent confuſion in fummoning juries, and farb 
lite purpoſes + but as to 9 meſne pen} T they ares not 
confined to the particular hundred; in that yeſpeR, they, are 
I” for the whole county. Otherwiſe there muſt be ag 
warrants as there are hundreds in a e 0 
0 t be very inconvenient. e e 2 


e n ö 1290 1 IF : 
2 N * — 2 1 


The court cannot make fuck: an intendment, upon theſe 
be thn The defendant pleads this condition of the 12 
and a performance of it. The plaintiff ſhews a breach 
not executing a particular warrant. "The defendant reſoins 


« That the bail dit execute ir,” Laue is "RY Lead YL 


and'a verdict for the plaintiff, '* 0 Ne 
The caſe cited FRA Aleyn profes e Fe That: 28 the wy 


559 3 


cc fendant was not obliged to execute the writ there in tha Ae" 


« he could not be charged for not executing it.” But here, 
the defendant does not pretend That he oe not obliged to 
« execute it.” If he had pleaded that, it h 


« bound to execute it: for, he has received it. _ That caſt 
was on demurrer : this, after verdict. Therefore it ſhall be 


ſuppoſed, * _ every thing ports ta To the the EW | 


* vas proved. | h | 1 


The erabticr i is, for tiers to direct theſe warrants, ber N 
rally ; 5 and not . To the bailiff of > particular hundred.” —_—_ 


AAS a 
xa Wh. E* 1. 


7 tio was «good feu. where Mod be an end of an ; 


ſheriff 's bonds. py 5 | : - 


an 1 K 
ES: Sox Þ 4 


They therefore prayed joagnene upon \ their en. ug 55 


5 n Fat: the deſend- : 


ants, inſiſted upon the caſe cited from Aleyn, as being a caſe 
in point: the condition was in the very words of the preſent 


Mr Dunning and Mr. 


condition. There too, the bailiff had executed the writ, as 


well as here. And EY alledged, that upon looking into the 
record 


in 


been another 
thing. Here he is eſtopped from faying““ That he was nat 


- 24A R0 ww a $4 wa. 4% * 5 


"> "ER 


mag Term 15 Geo. 3. n. * TY 1 1727 


record ot that caſe of 7 oma Ta v Day it port with the pre- 1 1765. 5. 
lent record. Moreover, that caſe has been recognized, in a 
caſe ſubſequent to it, wiz. 2 _ 414. Lord . v. Nee v. 


ric | \* Mazon, 
* * | 5 9 pe 93 I 4 "Same Vs 
3 CHAPMAN. 

iy Das = i bail might als 1 writ out of 


| the hundred; but inſiſted that he was not bound to do it, under 
this obligation and condition : and if he was not bound to e- 
cute, he was not bound to return it. But admitting even 
« That he himſelf having #+:ndertaben' to do it, was anſwer- 
« able for doing it regularly; yet the preſent: defendants 
are not anſwerable for his doing ſo. For, theſe defendants 
are the ſureties of the bailiff; — the bailiff himſelf, There- 
fore under this 'general direction of theſe warrants, they are | 
not bound: for they have undertaken” for no more than his "i 
behaviour within this particular hundred. The bailiff himſelf 
may perhaps be anſwerable for the regular executing this 
writ, having undertaken it: but the furetieg are not; it is 
not e n aas. 220 e N 


Ad to the general principles of arreſting 3 ths 
_ 1 Salk, 77. title © Arreſt of . 1 Bulftr. 173- 
E Jbs and Carthew 148. 


As to the erde curing the defect—The plain ntiff not having 
ailedged, it was not neceſſary for the plaintiff to prove, either 
« That the writ was ed to him as bailiff of the hun- 
« dred of Ea, Gorſon; or, * That it was to be executed 
« within that hundred.“ „ 8 


Lord —— 1 1 | 


The condition of this FATS ing 5 oyer, the 
plea alledges a performance of it, *. e hailiff 's having duly 
executed, and made due and ſufficient returns to all warrants 
directed to him. The plaintiff replies, and ſpecifies a par- 
ticular warrant which he did nat duly return. The defendant 
does not demur; but takes i/ſue upon the fact. It does not 
appear that this warrant was directed to him as bailiff of the 

hundred. Therefore it is ſaid * That he was not obliged to 
_ execute Tag " and a caſe is cited out of e, as in point. 


But the caſe out of Aleyn * was upon a "HEY ® N, B. This 


caſe of 
Stoughton v. Day i is alſo reported in Style 18, And (though very erroneouſly there reported} 
it appears both from Style, and fiom Aloys, Tug was 9 288 demurrer. 


If it ſtood upon the conſtruction of the bond, I ſhould have 
deſired to 8 of it: but this being in arreſt of judgment 
| ; after 
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Same v. 


Enarman. 


6. 16.4 1. 
Concerning 


ſpecial demur- 
ters. i 


E ity Term 5 be 3 . R. 


i ent ad not on demurrer a ie e 
chat it was not directed to him as bailiff of the hundred. 


'- Mr. Juſtice WII ur- it had ſtood upon 4 Gi 


rer, T ſhould have thought the cal in Liga to have beea is 
point. 


It it had ood apon the whe 2 3 


of the bond, I ſhould rather think (with Mr. Attorney) « * 


@ in general, he had an authority, as to executing proceſs 
ec over deep but T give us pinion, r 


But, upon this record, we can not tak: the wartaint to be 
directed to him otherwiſe than as bailiff of the hundred. And 
by joining ifſue on the fact of returning it, he admits © That 
« it was net directed to him | generally... And ſince he has 
admitted the execution of it, we can: not intend that it was not 
directed to him as bailiff of the hundred, in order $0 arry# a 
Judgment. | . — | : 

M.. uſtice Yares—The caſe in Aleyn Was Jeter- 
mined on a demurrer; (a 
was before the ſtatute of queen aner) Therefore that caſe 
does not affect this. . | 


A verditt will aid a i eel et fob becher. 


. 


total defect of title, 


But here, it was ſufficient wide blind . he 


words of the condition of the bond: and it lay upon the de- 


Fendant, to ſhew © That this Was nat ſuch a warraint as was 


« within the condition. Whereas he admits, that the bailiff 
returned this warrant : which js an admiſſion of its being 2 


proper one. And the court will not oe it to be Ps 


in order to overturn a verdict, 


L am therefote hs that the plaintif 3 is intitled to his 
verdift. The defendant has not choſen to take the * 
3 of ſhewing what he might have done, if true, 


Therefore there is no ground for e de judgs 
ment. 

Mr. Juſtice Arron cute ind joived likewiſe 

in obſerving that the defendant might have taken the proper 

method of ſtating the * fact to his advantage, by 2 


inder, 


demurrer indeed: but it 
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Rex v. „ Inhabirans of White Church Ce 
Ba | 


me 


Sle u 3 1 1 . an e 3 
quarto- edition of my Ser riasan -C, 9.172. 
Pa. 549. | | | 


| Biffex verſus Rin. Friday, 2 
June 1 176 5. 
Tus Was an action of debt on a bond dated 28 March Award —_ 
- 1764, conditioned to perform an award to be made and to be made efter 
delivered on or before the 2 flſt of May then next following. — 
The defendant pleaded, * That the arbitrators did not make and before er- 
« any award on or before 21it May.” To this, the plain- 8 
tif replied, © That the arbitrators in the ſaid condition men- feiendiy pe- 
« tioned, after the making of the ſaid ig obligatory, tire. | 
and before the abet of the bill of the plaintiff, 79 wwit, 
4 on che 21ſt day « of May in the ſaid. condition mentioned, 
c did make their award; and thereby ordered Edward Biſex, 
« the defendant, to pay 567. due to the plaintiff, on divers 
accounts, from John Bifſex deceaſed, the defendant's fa- 
« ther,” The defendant demurred ſ ecially to this replica- 
cation ; and for cauſe ſhewed, iſt. That it does not ſhew 
that the ſaid award was made and feady to, be delivered to the 
parties on or befare the 2 f, day of May : but the pretended 
time of making the ſaid award is included under a videlicet, 
and not made or attempted to be made par? of the iſſue in this 
cauſe, adly. That it was made concerning tranſactions 
ſuppoſed to have paſſed between the plaintiff, and John Byſſex 
deceaſed z without ſhewing that ſuch tranſaQtions were ever 
ſubmitted to arbitration by the bond. 3dly. That the repli- 
cation was a mere negative Prognants neither confeſling or 
—_ AA or CS e matter W by the 
plea, 


The plain joined in dem = 


ms 
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. nig Term g Gov, y, B. R. 


1766. ' Me. us for the 8 argue it don' t appear 
WED == chat this award was made within by bo) of; For 542 5 
Biers v. _ of making it is not poſitively directiy and preciſely al. 

Nn m but only comes under a videlicet: it is not alledged 
ee, * W for the defendant to have taken ifſue | 


> AL i 7 
N * % 1 
* s Me 1215 4 \ — 3 


He cited | the caſe of Skinner v. > in 1 Siderf. 370; 
And 2 Keb. 361, 368; and the Biſhop of Lincoln v. EI 
+v. ante, 1 Aan. Trin. n 3. B. I ale, that it was bad pon 


Pe. 8 | : 


lr. W 2 ths br dns l likewiſe + cited hs _ caſe 
of Skinner v. Andrews, from 1 Saund. 2 Have ; as it was 
erg the fame caſe as the {a 


3 
3 | 
5 
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* 
e 
1 
; | 
5 
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1 v. Keble = The 1 other” reporters of Shinuer v. 3 all a 
| ce. 9 ce That i it was — enough gs.” 1080 LED 281 


And the record ges chat the award ws dated on (that a. 


„ Lord Manſ- Mr. Juſtice Wine *_The kk was in fact 
geld was gone. made on the 21ſt of May. The defendant ſays “ No award 
| « was made.“ To this, the plaintiff replies, 4 That an 
te award was made, after the making of the bond, and be- 
« fore the an ho of his bill, to bath on the 2 iſt day of 

xc « Moy.” + 


It ens to me to be a fee 5 averment. 7 would have ad- 
8 to 2 caſe diretiſy in point, even againſt my own common 
ſenſe. But this caſe, of Skinner v. Andrews is not ſo. It : 
was upon a general demurrer, Saunders was,the moſt accu- N 
rate reporter of his time: and he ſays, © It was holden to 
ec be poſitively enough alledged,” If any thing was, thrown 
out by any of the judges, not founded on any argument, it | 
Was extra- judicial, and not to the point before them. — 


Mir. Juſtice Varks dec e was” much the 
- moſt accurate of the reporters of his time : and he reports, 
That all the court were of opinion that the /cilicet was /uf- M 
ec fcient.” The time of making the award is material: and Be: 
therefore this allegation of it "hall be /taken affirmatively. 


And the date of the award appears to be ſo. 8 defendant Indi 
"EN have taken iſſue upon it. | | "EY 
"= Juſtice ASTON was of the fame opinion. 1 4 = 

= cur. . of 8 


| Je UDGMENT for the planiff. 
. Fonta' der | Voz 
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IR. ee, Gewed Spit Kah n hb wy which had been Dena 


obtained by Mr. Attorney General, for the plain- Jer he 
if to ſhew. cauſe why an execution ſhould not be ſet aſide, claim to privi- 
and reſtoration, &, made to the defendant, upon the foot — apo ng 


of his 7 2 under a regular protection as the domeſtic ſer- deer, 


vant" of a eg enge 28 viz. ie oe chembre" to Count ought to ſhew 
Ha v! nature of ſer- + 
yes” * Ae vice, and ſwear 
to the actual 


Mr. Jones" ; . Was (and i it was als Eee by ai performance of 
darits, as well as by writing under the defendant's own it 
hand,) that he was a trader, and called himſelf merchant ; and 
that the being valet de chambre to Count Haſlang was mere 
ha and Protonce:: (And ſo it-moſt plainly Hens to be.) 


Tus Couxr ſaw it in the ſame light and they held 
it 3 that the defendant himſelf ought, in theſe caſes, 
to ſber the nature of the ſervice, and JR" to the actual per- 
firmance of it. „ 0 . | ; 


Route DISCHARGED; as to the plainti®; 
but made abſolute. as to the bailiffs, 
(ho had not exculpated themſelves 

- from- the charge of miſbehaviour in 


| . this Heri EB i 
Rex . Inhabitants of ON Lake n Mid- (1 Black, Rep. 
_ a dleſex. E 531 8. C.) 
cd *** Wedneſday, 


26 June 1765. 
de this cafe Aridged, in the TABLE; P at 4 e in my 
| SeTTLEMENT-Cases | in Rare, * No. 4 * 542. 


** 4 * _ 


"the verſus Bake . Fifteen Others. | v. ante, S. P. 


in pa. 1698. 
ee ſhewed d why an inliQtmen ſhould 3 * | 
not GO | fo TEN Rex v. At- 


t k . | kins; and alſo 
Rex v. Gillet, pa. 1707. 
Indic ment for forcib!e entry, not ſhewing ſufficient actual force, violence, unlawful aſſembly, 
not or other circumſtances, quaſhed even upon motion, - 


He called i it an indictment for a forcible entry ; ad _— 
That an indictment for a forcible entry may be maintained 
8 common law. He cited a caſe in Trin. 1753, 26, 27 
C. 2. B. R. Ren v. Brown and Others; and Rex v. « Bathurſt, 555 
Ir. 1755. 28 G. 2. * * . ae ee 
Vol. III. 1 Bats wi 


4 


— 


5 


1732 iy Tem 66.3; B. R. 


5 | "RW But, N. B. This indictment at wit in quefiion 
2 Z only for ent ut preſet 1 
. 8 3 x gory unlawfully 
Barr ant 7 15 e fi 


Keeping them ot of p 


LO . „ 4 That 
te this was an indictment for a mere treſpaſs, for 2 
„„ not a publick, r 
ꝓ 9 © Nis cloſe and keeping him out of it. The * fire aw 
MN e i arms” is a eee, — 
; 3 2g A out o they are only charge to 
. | e 1 ein 
plies. Neo actual breach of the peace is ſtated! or any riot; 
dr unlawful aflembly. And he cited caſes of Rex v. 
G t; and Rev v. Hide; and Rix vi Hide und Anothe: 
l. hich, together with a note thetn, may be ſeen in the 
bent uns margin bf page en“ „„ 4 


Ker v. Bathurft is thi cafe whete the 6bjeQion hu 
Hot been holden fatal: and that was, becauſe © ita af 
Oy Ts GR ; 


Rex vs vat N. 24, 25 G. 5; B. i dn abe; 


10 33 fl e . [V. ante pai 1702. 
V SES MST 


Mr. Juſtice Wikwoadts avubr; in indicment 
| will lir ar common law, for a forcible entry; yr, pw N. 
$5 generally brought on the acts of pirliament. -Onh the 
N E it is neceſſary to ſtate the fiatute of the wi 
auſe there muſt be reſtitution: but they may be —_ 
ft coimmen * 


Here the words © rte e 4s a0 applied to th 
whole : but if they were applicd to the whole, yet it ought 
to be ſuch an afual force as implies a breach of the peace, 

and makes an indiftable offence. And this I take to be the 
rule, © That it ought tv appear upon the face of the indictment | 
| & whe xn: indictable offence,” 1 $3 — 


ü " Hay indeed ate 16 3 3 the fumber of the 
defendants triakes no difference, in in elf : no riat, or unlaw- 
ful aſſembly," or any thing of that kind is charged. It ought 
to amount to an actual breach of the peace indictable, in or 

der to ſupport an „ 3 a it 1s 3 


Fo | 


4 


1 Term 5 Ges. 3. B. R. 1 5 1733 


of civil e „ 
Le the en., | SIS , 


| wi Nate dees commend News: e force op Banz and 
riolence ſhewn upon the face of the indiftment, to make it "ns 
appear to be an actual force indifable : nor is any riot charged; 

e eee Therefore the mere nander makes 

no difference. 
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Mr. Juſtice Arrox a. * rule is, 
« That it ought to appear upon Ges the indictment | 
en eee e FS 
3 Fer Cur. unanimouſly, 
Nan MADE AnoLUTE, 
5 to quaſh this inditment, 


ss unn an point den. now tobe full fete. . "1 | 
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a che end of 4 term and the 9 of che Mr. lader be- 
next, viz, on Sunday the 8th. of September 1765, died Sir niſon's death. 
Taouas DENISON) late ſecond ad judge. of this court. EF 
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. Rioord. 95 Bette: 
Aka main - unge was: an * brought by the captain of: a French 
| ———_— 1 . 3 
„ 2 „ the ranſom of the 3 * 


. taken by the French pra Ss, 


* ws Glad before Let ana, a: ca 
S 1766. 


* OD There was a ſpecial caſe fad, for the opinion of ths 
| | | : r 


THarT it was an Aion brought by Fra plainti againſt the 
defendant on a ranfom-bill : wherein the plaintiff declares, 
that whereas at the time of the capture aftermentioned, to 

5 5 wit, on the 24th day of Auguſt 1162, and before, there was 
„ nAà2n open war between the lord George the Third then and ſtil 
Ek king of Great Britain, and i French king; and that during 
| — time of ſuch open watz to wit, on the ſame day and 

year aforeſaid, the faid John Ricord, then being a ſubjef of 
. the French 1 and commander of a certain privateer called 
. the Badine then erui: ing upon the high ſeas to take the ſhips 
And effects of the ſubjects of the lord the preſent king of 

Great Britain, did, upon the high ſeas, in an hoſtile manner, 

| gttach, conquer and take a certain ſhip or veſſel called the 
Syren, of great value, to wit, of the value of one thouſand 
pounds, * the property of one William Templer a ſubject 
of the lord the preſent king of Great Britain, whereof the 
faid John Bettenham was then maſter and commander, and 
then proceeding upon a certain voyage; and whereas, after- 
wards, to wit, on the ſame day and year aforeſaid, at Low 
den aforeſaid, to wit, in the IO St. Mary le Bow 5 
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money ſtill remains wholly due and unpaid, contrary to the 
form and effect of the ſaĩd promiſe and undertaking of the 
ſaid uh Bettenbam. And whereas during ſuch open war 
as aforeſaid, to wit, on tlie 24th day of Auguſt in the ſaid 
Fo of our Lord 1762, the ſaid Fobn.Ricord, then being a 
ubject of the French king and commander of a certain other 
{hip or veſſel cruizing on the high ſeas to take the ſhips and. 
„ | „ effects 
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Mlichaelmas Term 6 Geo. 3. B. R. 


effets of ſubjects of the lord che preſent king ef Cray 


Britain, did, upbn the high ſeas, in an hoſtile manner, at. 
tack conquer and take a certain other ſhip or veſſel whereof 


BeTTznRAKs the {aid * hn Bettenham à ſubje& of our lord the preſent 
. king of ; ; 


ig of Great Britain was then commander, of great value, 
to wit, of the value of 10007. proceeding upon a certain 


voyage; and whereas afterwards, to wit, on the ſame day 


And year aforeſaid, to wit, at London aforeſaid in the pari 


and ſtill 


was frequently reque | foreſaic 
| pariſh and ward aforefaid; by the ſaid -Zohn Ricord : but to 


and ward aforeſaid, in conſideration” that he the ſaid Jun 
Ricord had, at the ſpecial inftance and requeſt of the fad 
Jahn enen de at liberty the faid Job Betttenhom, an 
his faid laſt-mentioned ſhip, for a certain ranſpm, to wit, 300 
piſtoles, being foreign money, and had granted him one 


month from that day to repair to his deſtined port, he the 
_ ſaid Jh Bettenham undettook, and then and'there faithfully 
"promiſed the faid John Ricord to pay him the ſaid laſt men. 
tioned 300 piſtoles within a certain time long ſince paſt, to 
wit, within two months next "enſuing 3 yet the ſaid Joby 


4 
— » 


" Bettenham, not regarding his faid laſtmentioned promiſe and 


undertaking, ; but contriving and fraudulently intending craf. 
tily and ſubtilly to deceive and defraud the faid Job Ricord 
in this behalf, hath not paid the ſaid laſt mentioned 300 
piſtoles or any part thereof,”or the value thereof, to the ſaid 
25 Nicord; although ſq to do, the ſaid Fohn Bettenbum 
ſed, to wit, at London aforeſaid in the 


pay the ſame or any part \herepf to the ſaid John Ricord, 
the ſaid N Bettenham hath hitherto altogether refuſed, 

oth refuſe. To which declaration, the defendant 
pleaded the general iſſue, That he did not undertake and 


promiſe, Ee, + and thereupon, ifſue was Jamed.' The cauſe 


came en to be heard before Lord Monifeld, at Guildtall 


Lond1n, the fitting after Egffer term 1765: when it was 


| agreed that & verdict ſhould be given for the plaintiff; d- 
mages 2361. and coſts 40 5. ſubject to the 3 of this 


court upon the following facts admitted by the counſel an 


\ 


both ſides; | viz. 


aur the capture of the dye, by the Beal: printer 


8 


grilla, at fea, the 24th of Auguft 1762. 
+ Trar the plaintiff then was B patural born ſubje of th 


commanded by the plaintiff, was four leagues off Cape M. 


_ FrenCH king; from whom the Badine had a 'commithon ; 


und Wat 


and the defendant a natural born fubjecs of GREAT BRITAIN 
rnd Hat the Gyren was the. projet” of the defendant 
owners, being BluTisg bfr. 


- 
4 3 


the ſaid 24th of Augu/ 1762; ſigned by the plaintiff, the 
eden, and Joſeph Bell the. deferiilny's mate Fwho. = 
. | EE, 1 


e ee e cn, 


words following, vis. „ I the underwritten Juin Ricord, [WS 
it captain the privateer called the Bading of Port ati Ricond Vo * 
« Prince, to Mr. Antony Se have agreed BN AM 
4 with Mr. 7 captain of the auc veſſel, N 
Ne Nee of the N Piſcatua. 
« on the coaſt of New. England, belonging to Pilliam 


« Temple, at 2 hound from Jamaica, to gall in her 


« loading at Lucca Martha Brae. in the ſaid iſland, and was 


« taken four — es eee eee 


« vis, That I the faid Nn Ricord acknowledged to have. 


5 ranſomed the aforeſaid captain and his ſaid veſſel called the 
for the price and ſum of 300 piſtoles; and have 
d to the {aid captain one month's time to repair 

yo apogee, begin from the day f he 

& date of theſe preſents, And the d Fab Bets 

« oblige FLAC 19 fps within two months from 


5 date f, the ſaid oned ſum, and 

give for by "og nas HIER 1 whom I alſo 
23 to maintain till yment of the 
« ſaid ranſom. In teſtimony w we i E ed to- 


| er that this ma 3 ag if execu before | 
gether; p 23 this 24th. of 


e 2 notary public: on board the 
Ae 1762. Vn Ricord. Jabn Bettenhamg. Jos Bell.” 


Tuna the value of the ranſom-bill, being 300 oles; 
amounted to 2360. ns and that the W een of 


N value. 


TnAN the ſaid 7p But pix in TEE x Poon Pin 


| en 12th Offober 


Tur the Sy ann Ne cdgfinad ara 
rived at her geſtir d port of Lucca Martha Brac. | 


Nia CIA UB ade nd till the 34 day of 
November 7 there was an SOR” WAR between Great- 
Britain and Fr an., 


Orien- Mete upon theſe 
Nititled th recover in this action. 


ue 


The material ſubſtance of this. caſo. is the taking of this 


ſhip by the French, in a time of open war; that the Engl/b 
captain was a natural born ſubject 9 Great Britain; and 


French captain, 2 natural born ſabjedt France; that the 


ſhip was taken in Augiſt 1762, and ranfo dne, and a ranſeme 
bill given for 300 viſtoles (which are equivalent to 2306/3). 
and that his mate Feſeph Bell who died in ors." was given 


as an hoflage.' 
R K 4 . 


enbam 


# 
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In, Michadaw is Tem 6 Geo. 3. un 


| 1265. Mr. or a ary wed” on behalf 5 the. pling, upon wy 

> „ 8 I Friday the- PE of une ws, and Mr. e or 2 * an 
is 5 Fling v. fendant. Wop TR” wits 1 5 4 been 
1 Wr rana 7 ot pang 0 * ſs 
„ 2 Mr. Chambers EP cies ano) ks whe of: OO ns 


It may be objected, he ſaid (It.) that this action i is brought 
coram non | fudice j (A2dly.) that the plaintiff 1 is an alien; and 


| ( 0. that, * 8 of the r a an end to che con. 2 
1 M ii n 2 28 4 N vn a 4 | : 
As 3 bs Mo ie ae he laid that ie t of Furiſdidtion e 
ought to have been pleaded in abatement, and before i impar- he Ic 

. lance”; and he cited 22 H. 6. 7+ l. 5 You, Abr. Title Ju A 
riſdifion, pl. 88. and Title Privilege 15. and Continuance 70, 30 


Hardr. 365. Clapham v. Sir John „ Lenthall; 1 Lid. 46 
Wentwerth v. Bquab ; 3 Curthew 11. Jennings v Hankyn ; Car. 87 
 thew 354. Davis Y Stringer; and & Inf 4195 214, * At 
Sir John Egerton, and W. iam, Earl of Derb by. 3 | Beg 


But after iſſue is joined, no eie ED 


tion to the —_ 


can be allowed. „ il oy u Lich e ag | : Fi 

: However, the juriſt of the, court of Abel is not urg. 
excluſive of the juriſdiction of this court. They have con 3 

current in e 4 Lait. 136˙5%. 5. ee t r Tt 

. | Second point. This obj eckion comes leni too late —_ 
| now: they ſhould have led] it in abatement. But an alien _ 
Friend, or even an alien enemy, under ſame circumſtances, was 

may maintain a perſonal action. 1 Salk, 4%: * ells v. N amt. main 

| Moore 43 I. NIN v Maſham, 285 | _ contra 

| the p 


This is not an illegal contract Li an enemy; ; ; but 2 tranſ- | 
l Frm ariſing from an act of hoſtility. A captive may re- Fn 
deem his life by a ranſom ; and money actually paid down, 


or a promiſe of money to be paid in future, are equally allowable. e 

It mollifies the rigour of conqueſt. It is a caſe of neceſſit). e 

The victor might, otherwiſe, even kill his captive. NY Be 

Third point. The contract did not become extinct 31 222 8 

1 the death of the hoſtage. The giving of a hoſtage is a cn of 
J lateral contract. A. hoſtage i is uot an equivalent, but a col- * 9 
lateral ſecurity. It is only ſtrengthening the obligation, « car 

by giving a pledge. But giving a pledge does not diſcharge Alien, 

the debt. Yelv. 178. Sir Jo. Ratcliffe v Davis. 2 Strange 1 

919. the South Sea Company v Duncombe. 2 Salk, N Die - 6 

g ff, Lib. 30. Title 5 Lex 9. | 1 it was 


Theſe objeQtions being removed, no difficulty remains. 


N C. I} . _ bs us, 2 4 : 
£4 — 3 +7 WY 4X 2 * — 
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m 1 6 Oui TY 1 Wink: His. 
Me. N and, "oh the defendant, fad, that this is 1205. 


an action of the firſt impreſſion: no fu Aerion has ever 5 
been brought, though the caſe muſt be eee eie con v. 
© PIN: action lie in OTHER Wen ee 33 Io TENA 


lle propoſed! to confer the eaſe under four Tar «. 
aſt (As 00/8 written inftruments without hoſtage 3 


AG on 4 written inflrwmant; -wvith Ae (nich 
| he . a to be them peril pert of * n 5 


* 


Idly. Though che action Wien ve. Melts 1 in the 
e * 8 it is not e here. 


3 


* 


77.75 Fa” 
e. 


0 The weben was obrained under dure 45 HD 9 
een c. ve p is the fo laſt obj ions. ), 

An. VVV 

irt point. No dach contract as this is, cn, ' ſelf, 

Jn vat an Nw, * is void, from the condition of ti he con- 


wo 7:8 # * : 
; * +6 194 ute 2 


F 


1 


"The REY is under an n of cither contraſting, 
or ſuing : not indeed as an alien generally, but as an alien 
enemy. If he ſued merely. as an alien, it ſhould have been 
taken in time and pleaded in abatement... But this plaintiff + 
was an alien enemy. Therefore, no. ſuit could. have been 
maintained between the parties, at the time of making. the 
contra; nor could any ſuit have been maintained between 
the parties, at the time of the breach of the contract: and a 
perſonal action once ſiſpendd is gone for ever, Here is a 
fundamental radical defect. No action could acorue upon a 
contract made Ws an —_ pod in time of actual open 
war. 928 N * Kit off ant 


5 an rakes enemy is pleadable; in „n, A ee 
the action. Co. Lit. 129. 881 is expreſs in point. Comberb. 
413 394. | i 1 
19 E. 4 6. 2. 4 140 5 52 prove 4a « an 2 eg enemy 
can not maintain an action.“ Bro. Abr. title Deniaen and 
Alien, pl. 20. In Carter 49, 50, and 191. Richfield et Unor 
v. Dual 46 An alien, executor, may maintain an action; be- 
cauſe he ſues in auter droit. But in Cr. Elia. 142. pl, 7. 
it was bolden a * plea to an action of debt brought by air 
wwecutor, 


— 


* plainti F X 2 0 
r=) © under th dens of Phy lng of hin, = 

| Viera K | as N 
wen uu hy le, N bong oe 1 now on 


be of: for, othe 
ee e 


i Anfwer—Allowing th contract kd RY 
| dawful, yet it _ to ' ſecured by an hoſtage. This i 2 
ee W e b g 1 e 


e is mor an eee fs e agreement ; 
it relative to the e. LS Age. 
pay the.ra 5 : has 
the captain iges himſelf 
obligation, if A* 0 by what i 


was at leaſt not voluy ao Ir the captain could 


thus ing Bn his Nee eee 
bs of an. * The bogs e Wee * 


1 fil, . ang chat fr ET 5 2 
an en 
| thdo not fa mack abut _—_ E Ves Fats 705 and, 


4 He cited it But Molloy, lib, 1. cape 8. 1 ape 1 8 
| TIT «are taken, he that gives them is Fred 2 Na e for | 
{Qion © thai peering hoſtages, he that receives them hath 77. 

Sinks 4 RA e aſſi wrange which be had in the faith of 


© Bhs gore hem era 4 LN 


gs antacid ary id even, 
| in decountof aeg; nox will it lie in Fange. 1 


Bug he admitted, that boon Woughtia theak, | 
ppiralty, by 2 the, hoſtage againſt airs hue who refuſed to ran- 
him ; and het 8 that ſach an action would lie eren 


in this court." Hut that will not be material in the preſent caſe. 


Mir, Chambers, in reply, cited ſome. other, authorities; pat: 
97 55 Les (rd et, A de In EE 2 3 72 


* N 


He 


Michaclmas Term 6'Geo. 3. B. K. 
| He made fome obſerrtion in anfwer o Mr. Dunning | 


—— 


In this declaration e 
. e ce berzzanaa. 


A right may commence, before the right of ſuing accrues. 
But b could not have broug 211 action during 


che war; yet may in time of peace. 6 ; 
An alien ener men fue as extcutar 3 or for an account. 


m a caſe in , Lord Herdwicke over-ruled a plea 
'of © alias cnc V 


: A conrnt made daring wa may be lam dung 
of pa 44H 


I. is for general convenience, that an alien enemy may be 
an executor, ., And W 


lien, N. 20. are not law. 


| The hoſta teat ects headband 5 
not the fub FFF for which, he cited 

Zouch, Gratius, and other authorities. But if the hoſtage 
e e ee award 


As 


; My lib. x. c. . relates to public hoſtages! upon pn leagues 


„ Blige, 1 a. are againſt him 
de .. | | 
| d, nate whe waa ja age a for the defendant, 
upon a ſecond argument now ſaid, by js made inquiries 


abroad, and had anſwers from very lawyers of France 

and Holland, . « That ſuch. an, aCtic 10 been allowed, and 

_ * upon principles that could not be 1 e Therefore 

be did nar chooſe to argue it. For, the onl bjeQtion which 

ſeemed to weigh, upon the former a 5 „ Was, oy 
pier £0 


* ſuch an aCtion would not. * in 
f Europe,” | i 


Ns „Lord Maya tn, the Copa hes A of ibs 
Jame « opinion. | 9 


N. B. 


—_— Michaelmas Term 6 Geo. 3. B. R 
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case but upon this judgment rg * e 
8 ü E eee en nnen cn erst ares of 
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. Grotuus, lib. 3. c. 23. de Jide gael ſ 


e en I- ard n "wie kt... Napa DR i 5208 6 17] 


Nd 84.0% AaSRTA 2597 vi beholy N. hoy i * * 
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Ws 15 | Money et al. _ Leach. 
( Black, Rep 0. "oa eee 
355.8. C.) al 70 Rol «a. „ 8 : 


13 HR RO 8 having been affgned apo n the # bill f excep= 
P» Sho 8 5 g keptio Waasen * 1 they aon en e on to 
General Ware be eee % n * FE 


rants illegal. 


+ Seethe 549th" This" was an 455 of + treſpaſs OOTY in the eourt of 
and 559th rolls”. common plete by Dryden "Leath, againſt" three king's *meſſen- 


— da; term gers, John a one, Famer 7 20 %, and Nobert Bla re, for 


o 


4 G. 3. and be- breaking and entering the plaintiff's houſe, and impriſoning 


* him, without any lawful or probable cauſc ; to the plaintiff's R 
| nos of 2000 43 


A 25 « dog 
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The deßendants below Praded two pleas. The firſt was 


the general iſſue, « Not guilty” . on which fue was $ Joined. 
The other plea ( pleaded by th of the * was a ſpe- 


- ctal Fultiication, as to the breaking and entering of the plain- 


kiff 's dwelling-houſe, and ſtaying and continuing therein for 
, 122 hours, ff making the aſſault upon him, and ſeiging tak- 
ing and im . him, =_ keeping and Getaining him in 

N 7 — for B Yr rd as eo all which they ſay, that before 

the committing udpoſed treſpaſs, viz. on rogth April 
1763, the king mide a 5 from the throne 815 in which 

ſpeech was contained the following declaratibn c. That 

on 23d April 1763, a certain ſeditious and ſcandalous libel 


or compoſition, intitled © The. North Briton No, 45. was 


I _ unlawfully and /editionſly compoſed printed and publiſhed 


concerning the king and his ſaid . in which libel were 


contained cc Sc. That the Earl af Halifax was then 


one of the privy council, and one of his majeſty's principal 
ſecretaries 


* 


Ae Ge 185 B. R. 


Was 
of the ſaid publication of the aforeſaid libel; ; and the. ſaid libel 


was then ſhewn and produced: to the faid earl: and he there- Moxzy et al.ve 


CLE 9 57 


upon in due manner iſſued his warranTiIn writing under his 
hand and ſeal, directed to Nathan Carringram and theſe three 


defendatits who were then four of his majeſty's meſſengets in 


erdinary z by-which warrant, the ſaid earl did in his'majeſty's 
name authorize and require them, 


titled The North Briton! No. 45. April the 23d. 176335 
and them or any f them having found to appreherid and ſeine, 
together with their papers, and to 2 in ſafe cuſtody before 


the Jaid early to be examined concerning the premiſſes, and to 
be further dealt with according to law:: in the due execution 


whereof, all mayors, ſheriffs, : j of the peace, con- 
ſtables, and all others his ſaid majeſty s meſſengers, officers 
civil and military, and loving ſubjects whom it might con- 
cern, were to be aiding and affiſting to them the ſaid Nathan 


Carrington, .. Jam Money, Fames Watſon, and Robert Black- . 


more, as there ſhould be occaſion. They further ſay, that 
for 44 weeks and upwards before the iduing of the ſaid war- 
rant, certain weekly compoſitions intitled The North Bri- 
« ton,” and reſpectively numbered in a progreſſive order, 


had been printed and publiſhed on Saturday in every week; 
and tliat the ſaid ſeditious libel intitled « The North Briton 


No. 45, Saturday April the 23d. 1963, was one of the ſaid 
weekly compoſitions. They ſay that the plaintiff, followed 
and exerciſed the art and buſineſs of a printer 3, and did in 
fact print and cauſe to be printed ane of the ſaid weekly com- 
poſitions intitled the © North Briton” ; to wit, the North 
Briton No. 26, and that after the ;uing of the aforeſaid war- 
rant and before the committing of the {aid ſuppoſed treſpaſs, 
to wit, on 27th April 1763, information was given to them 
the defendants, « 'That. the ſaid Dryden Leach and his ſer- 
vants were the printers of the aforeſaid ſeditious libel in- 


< titled « The North Briton No. 45. Saturday, April the 


. 24d. 1763: ?? Whereupon the defendants, being his ma- 
Jeſty's efſengers in ordinary as aforeſaid took to their aſſiſt- 
ance a certain conſtable, to wit, one Thomas Freeman, who 
was then a conſtable of the pariſh of Sr. Margaret, M ſtmin- 
er, in the county of Middleſex, to aid them in the execution 
of the aforeſaid warrant; and, together with the ſaid con- 
ſtable, entered into the aforefaid dwelling-houſe of the ſaid 
Dryden Leach, in which the ſaid Dryden Leach carried on his 
aforeſaid buſineſs of a printer, the door thereof being then 
open, to ſearch. for the printers of the ſaid ſeditious libel, in 
order to carry them before the ſaid carl-of Halifax, to be.ex- 


A * the _ and e the ſaid de- 
| HED So ——— 


— ſtate:z and hat information, was given to him 


à conſtable to their 
aſſiſtance, to make ſtrict: and diligent᷑ ſcareh for: the ſaid au-. 
thore printers and publiſbent of the aforeſaid ſeditious libel in- 


— 
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ration mentioned, 2 in other buſineſs a th fad to 


| his ſaid office of ſecretary of ſtate, ſo that the ſaid: Dryden 


Leach could not then or during the ſaid four days be brought 
before the ſaid carl for the aforeſaid; the ia 
defendants, t r with the conſtable aforeſaid, did keep 
and detain the ſaid Leach in their cuſtody for the ſaid 


end of the aforeſaid four days, and not before, upon the era- 


mination of the ſaid Dryden Leach and certain other perſons 


who were then and there examined concerning the premiſſes, 
it appeared to the ſaid earl of Halifax, * That the ſaid Dry- 


< den Leach did net print the ſeditious libel intitled the 


«c North Briton No. 45. be April the 23d. 1763 7! 
and thereupon, the ſaid defendants, by the command of the 
faid carl of Hali fax, did then and there releaſe the ſaid Dryden 


Leach out of their cuſtody, and diſcharged and ſet him free 


from that impriſoninent. Which are the ſame breaking and 
entering of the aforeſaid dwelling-houſe « of the ſaid Dryden 


Leach, in the declaration mentioned, in "which &c, and ſtay- | 


ing and continuing therein for the ſpace of fix hours, part of 
the time in the ſame declaration mentioned 3 and allo as to 
the making of the aforeſaid affault upon the ' ſaid" Dryden 


Leach, and ſeizing taking and impriſoning of the ſaid Dryden | 


Leach and detaining him in priſon for the ſpace'of four days, 
art of the ſaid —4 in the rr aid declaration mentioned, above 
uppoſed to have been done by the defendants, whereof the 
id Dryden hath above complained againſt them. And this 


fey are _— to verify, Wherefore they pray ala © * 
x F 


cont ar 3 


newly-printed of one 
NS 


FS frag. 


Dryd, | ought to have o 
unſt them S.. 


The plaintiff replied, as to the faid ples in BY wes e 
breaking and entering the d -bouſe, ind faying and 
continuing there fix hours (part of the time in the declaras 
non mentioned,) and aſſo as to the making of the aſſault upon 
him, and ſeizing taking and impriſoning of him, and keep- - 
ing and detaining him in-priſon for four days (part of the 
time in the declaration mentioned ;) that the defendants, of 
their own "wrong and without the cauſe by them in their plea 

broke and entered his dwelling-houſe, and ftaid 
and continued therein for fix hours and made an aſſault upon 
him, and ſeized took and impriſoned him, and kept and de- 
tained him in priſon for the four days in the mentioned 
(part of the time in the declafation mentioned, ) in manner 
und form a be hav abdve coniplained againſt her. And 


N be tiled before Id. Ch. Juſt: Proth 
on the 1oth of December 1763; at Gui/dhall: and the jury 
found a verdict for the. plaintiff upon both iſſues; and gave 
him damages 400 fl. beſides his coſts and charges c. On 
t6th June 1764, judgment was ſigned for the plaintiff, fof 
400 . damages, and 51 165. 8. voſts. : 


At the trial; a bill of exceptions was tendered and res 
teived z which ſtated the ifſues, the coming on to trial & 
and the evidence, -and deſcribe a printed paper intitled 
The North Briton No. 45:” and the information giver 

thereof to the ſecretary of ſtate, and his warrant to the de- 
| fendants below, together with another king's meſſenger; 
Nathan Carringten ; and what Mr. Carrington had been told 
of Mr. Luchs being the printer of it; and their thereupon 
| his houſe, and finding ſome of the other numbers of 
the ſame paper newly printed b. him; and their thereupon 
| kim into caiſtody, in order to carry him before the 
carl of Halifax, one of his niajeſty's principal ſectetaties of 
Rate z and that he, appearing irt to be either author, printer 
or publiſher of the fait! paper called © The North Briton,” 
No. 45. was diſcharged by them; - an earl's order, without 
being ever carried before him. 1 ſay, that their evi- 
dence intitled thein to the benefit of 5 ſtatute of 24 G. 2. 
r. 44. Though it was denied by the counſel for the plaintiff 
Leach, that either they or the ſecretary of ſtate himſelf were 
within that ſtatute, or thoſe bf 7 Far. 1. r. 5. or 41 Fac. 1. 
r. 12; (the former bf which, being only temporary, was made 
perpetual by the latter, and by which liberty is given to juſtices 
of peace and all others acting under their 9 e To plead 

© the general Mie, and give the ſpecial matter in erider —_— 
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This bill of exceptions, being ſealed,” and the ſeal acknow- 
ledged as is beforementioned, the defendants below-aflign er- 
rors: and a joinder in error was put in by the plaintiff Leach, 


8 The aſſignment of errors was to the following effect: 01 
may be ſeen at large, in the Goth Roll of Afr term 5 G. 3. 
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Ihe defendants come, on Wedneſday next after 15 days of 
Eafter 4 G. 3. before our lord the king at Weſtminfer, and 
 - ſay, that at the trial, their counſel propoſed. exceptions to the 
opinion. of the lord chief juſtice Prutt; which exceptions 
were written in a bill, and ſealed by the chief juſtice: which 

bill of exceptions the defendants now bring into this court, 
and pray a writ to the chief juſtice, to confeſs or fleny his 
ſeal ; which writ is granted to them, returnable. on the mor- 
row of the Aſcenſion, At which; day, before our lord the 
ing at Wefminfter come the defendants in their proper per- 
ſon, and the ſaid chief juſtice of the common pleas likewile in 
his proper perſon, and acknowleges his ſeal put to the ſaid 
bill of exceptions. [The form and ceremony of his doing 
this may be ſeen in page 1692.] Then they ſer out the bill 
of exceptions, verbatim, Be it remembered c.“ It re- 
_ cites all the proceedings particularly and minutely, from the 
very beginning, to the end, concluding with the verdict of 
the jury: which it would be tedious to repeat, as they have 
been already ſufficiently ſpecified. They are entered upon 
the Rolls 549 and 550 of the court of common pleas, in Mi- 

- chaelmas term 4 G. 3. The defendants (now become plain- 
tiffs in error) then alledge, (in their ſaid bill of exceptions) 
that upon the trial, the counſel for the plaintiff Leach, in 
order to prove the defendants guilty of the treſpaſs, gave in 
evidence, % That on 29th April 1763, the defendants en- 
* tered the plaintiff's dwelling-houſe, ſearched it, and con- 
tc tinued in it four hours; ſeized and took Leach into their 
* cuftody againſt his will and conſent ; and kept and detained 
e him in their cuſtody againſt his will and conſent for four 
days: which was all the treſpaſs aſſault and imprifonment 
committed by the defendants or any of. them, Whereupon 
their counſel, in order to bar the ſaid action, and to acquit 
them thereof under the general iſſue above pleaded, gave in 
evidence and proved . That before the committing of the 
« treſpaſs, the king made a ſpeech from the throne, c, 
dk F N ec containing 
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« ſuppoſed trefpaſs,' a paper intitled The North Briton Mynzy et akv, 

«Nel 45. Ce, was prince and publiſhed 5/ and that he 

« ſame contained the ſeveral matters ſet forth/in 3 . = 
« ſecond plea: and it was proved on their behalf, « . BB 
« the carl of Halifax was, all thar time, ee | 5 | 


« principal ſeeretaries of ſtate, and one of the coun- ; 4 
. ler faid 1 
« publication of che aborementioned Ip . 5 d 


«« was then ſhewn to him; and that the ſaid cat] 
« iſſued his warrant in writing under his hand and ſeal di- 
5 ok 

4 were s majeſty's meſſengers in ordinary. 
And their counſel then produced and gave in evidence the 
warrant aforeſaid, which was in the Ame and figures fol- 
lowing, char is to fay, „ George „ earl of 
* 2 viſcount Sunbiry and bw 2 alifax, one of the 
© lords of his majeſty's moſt honourable privy council, lieu | 
« tenant- general of his majeſty's forces, and principal ſecre- 
bs df e- Thel are in his majeſty s name to = x 
u thorjze ànd require a conſtable to your affiſt- 
u nice, to — Ak zd 4 Gen t ſcareb for by: authors 
> printers and prbliſhers of a ſedlesdus N thr paper 
intitled the North Briton No! 45. Saturday April 23. 1763. 

« printed for &. prfley in Ludgate-fireet I z and them 
«gx Hy or them ung found, to apprehend and ſeize, toge- 

« ter with their papers, and to bring in ſafe cuſtody before 
eme, to be examined concerning the premiſes and further 
« dealt With' according to law. In the due exetution where · 
« of, all mayors, ſheriffs, juſtices of the peace, conſtables, 8 
and all other his majeſty's officers civil and military, and — ; 
« loving ſubjects whom it may concern, are to be aiding _ | 

« aſſiſting to you, as thgre ſhall be vceafion. | And for yo F 
© ſo doingy chis ſhall be your warrant, Given at Sr. of rg 22 . 
* the 26th day of April 1763, in the 25 year s ma- 

« jeſtys reign. Dunk Halifax. To Nathan Curringron, 
Jahn Money, James N. atfon, and Nobert \Blackmore, four 
« of his majeſty's pms nn in ordinary.” And it was fur- 
ther proved on behalf of the ſaid defendants, „ That ſeveral 
* of the like warrants had been granted, at different. times 
from the time of the revolution to the preſent time, by the 
principal ſecretaries of ftate, and had been executed by the 
. 4 weſſengers! in ordinary, for the time being; and that the , 

„paper in the ſaid warrant deſcribed was the ſaid paper ſo 
« printed and publiſhed as aforgfaid 3 and that the warrant 

* aforefaid, before the committing of the fuppoſed treſpaſs, 
* to wit, on the 26th day of April aforeſaid in the year of 
our Lord 1763, was was delifered to the defendants, to be 
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de — 2 in ordinary, are fo.” It wasallo 
mee e. proved, ongthgig behalf, that for. forty weeks. 8 090; ups 
Lzacx. ' wards; next before! the;:ifluing.of;the, aforeſaid? war 
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©; had:beext printed 

| 2e She aur oper nite , The 
EN S S,i. ay 4 17035 deleri 4 in 

L ,waxranty being on e laid 8 5 — 79 Was 
$5, printed. and, publiſhed, . h { | 


4% rang lou, en ce 234 day 
8 alten the:ifluing.of the ab 
| : the committing of. the. ſaid * 
tc on the 28th, day. of An in dhe 1 afor th 
«. ſendants were vl Mar by Nathan 525 other 
5+ of die, meſfengers in the aid warrant, named and, ane of 
e the perſons to whom. the, ſaid. warrant, was direQed; that 
<<. from. the information. he had, received he 0 opinion | 
6, that the ſaid Dryden. Leach who. then and long efore was 
44 and ſtill is a printer in the city of London afor 7 
4 che printer of the faid weekly Fompoſitions itled The 
« {No Beten; for that he the.faid. Corr ni had en i 
that one Mr. Milla, à perſon. foot — op be the the 
s author of the ſaid weekly com poſitions, had 
66 quently, to go into the faid Mr. Leng ns and that an 
66 old. printer, . whoſe name he the ringt not 
ec mention to the defendants, had told bim that the ſaid 
« Leach was the printer of the faid: compoſitions z and that 
4e thereupon the defendants took to their aſſiſtance a conſtable, 
1 and with the conſtable entered L ach's: .dwelling-houſe | {the 
i door being open) to ſearch for 9 faid. Leach and his books 
| « and papers, and to bring him together will his books and 
e papers in ſafe. cuſtody before e earl of Hal 2 to be 
ce examined concerning the premiſſes, and tq. 
80 dealt with according to law 3 and upon that 3 did 
&.. ſearch the. ſaid houie, and neceffarily continued therein for 
4 dhe ſaid ſpace of four hours.” And it was further o 
in exidence and proved, on the part of the ſaid defenc 
% That upon that ſearch, the E i pe did find Leach in 
-« the faid-bouſe, and did alſo chen find. a newly:printed fee, 
C3 containing a copy of one of the ſaid, weekly. nen, 
6 e The North Briton No. 1. and part of a 7, /by of 
ex. of the ſaid weekly compoſitions, intitled Ih 
5 Nh Briton No. 2: which ſheet was printed by the fol 
, 66 7 5. Leach,” And it was Further proved, © That the 
& ſaid Dryden Leach did alſo print one of the ſaid weekly 
<6 compoſitions, need The North . Briton No. 26. And 
44 the defendants, with the e of the conſtable, did 
0 ſeize and * into their cuſtody the ſaid Dryden e 


— — Es 
„ dr br dunn . aſe eder bee the ſild earl of 1 
Hat = Sax examined concerning the premiſſes; n wes 


4 of t aſion did keep and'detainhim in their Mon xv et al 
4 for as ace of four das at the end of which time, it Lracn. 
« appeariug dy the examination of divers erſons then taken; | 

a touching the” author printer and pu of che ſaid pa- 


0 de e Pe, Len no the author p nter 
ö EI. ubliſher thereof, the d- | 
« the or earl of Haljfas, Feleafed + | 
& that impriſonment: but the ' faid Leuch was never 
« carried before or examitied"by Fig Src " Holifas. And 
« that, the entering the Houle of the ſaid I, and 
« fearchin the fame, and taking into and detaining in their 
@ cuſtody fim the faid Dryden Leach in the manner and on 
«the oecaifion herein before ftated, were the le of the 
«treſpaſs affauft and impriſormertt committed by the faid 
1 ach art ug any of them.“ But it was proved on the 88 
B th Lach, „That he wis wo? the ure, el 


Mer of the” aid" paper intitled The North 
« 85 45 in the f — Warrant Rey nor of * 
« 2 Kate: pon the counſel for the defend? 
atifs Wirren Wire chief ju ice; that the ſaid ſeveral 
aforeſaid wet cient and ought to be atlmitted and allowed as 
1 {Heil 2 — to che benefit of the ſtatute of 
| ef N Mole! ſafe ti e Execution dF their office, and for indemnifys 
55 5 Dies and others 1 g in obeclience tb their _ 

barred ok. 11 drefaid aCtioft, and the fait defen canis = Fe 

thereof. "And t the faid defendants, by 4 | 

chic hepa to admit ant! allow the Paid inätters and proof fo. 

produtedia in evidence for the fad” defendants as 
ahts to Yeti of the ſtatute aforeſaid, arill'td bar the fad 
Doc Lacs of lie ation aforeſaid, Ber to 1 this, 3 
juſtice, that the matters and evidence aforefaid 
and proved on the part of the defendants as aforcfaid, were 
the ſaid deferidatits to the benefit of the ſtatute aforeſaid,” or 9 
to bar the ſaĩd Dryden Leach of his aforefaid action; and that . 
of Halifax, Were of was within the words or of the 
ſtatute made in the ſeventh year of his ar — 
e againſt trouble ſome and contentious ſuits proſecuted 
WS CE” « ol 


« the num 'of the Mid wetkly compoſitions; extept 
matters ſo rodiived and given inn evidence on their part as 
246. 2. ſntitied An act for rendering juſtices of the peace 
855 t therefore the fad Hryuen Heneb ot 
it 8 — aforeſaid,” did then and chere pray of the 
 conttufros twidence tb intitle the Taid defend? 
counſel for the, plaintiff then and there infiſted\ly 
fo b 
nut ſufficient, nor ought to be admitted or allowed to — 4 5 
neither the ſaid defendants of any of them, 2 5 the faid earl 
Jans the Firf, intitled 4 An act for eaſe in n * 
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ſtatute in ſuch caſe made and provided, on the tenth day of 
© December. aforeſaid, in the {aid fourth year of the reign of his 
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the reign of the ſame late king, iottled *# An a to enlarge 
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happy reien; nor of the ſaid 
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_queſt of the fd counſel for th dants, d 
fut bis feal to this bill of exception, purſuant to the afgreſaid 


af 
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Macht and af in the martery recited and contained in the 


{aid bill of exceptions, and alſo in giving the verdict upon 


* 8 
* 
48 


1 8 


che faid ifſue between the parties aforeſaid firſt above joined, eee 


and alſo in giving the judgment aforeſaid, there is manifeſt 
aug 8 l that the ſaid chief uſtice before whom Ec, 


at and upon the trial of the ſaid iſſue between the parties 


Sells ee Joined; 161d dere her hisrapl». 
nion to the jury aforeſaid, That the ſaid ſeveral matters 


mentioned in the ſaid; bill of exceptions, and fo as afore- 
« ſaid produced and proved on the part of the ſaid Fohn 
« * _— Fames Watſon, and Robert. Blackmore, were not, 

« upon the whole of the caſe, ſufficient to bar the ſaid .Dry- 


1 « 450 Leach of his action aforeſaid againſt them“; and, with 
that opinion, left the ſame to the jury. There is alſo error in 
this, that by the record aforeſaid it appears that the verde 


aforeſaid was given the faid iſſue furit above joined, far 
r e nf} them the; ſaid SG 
James, Watſon, and Robert Blackmore: whereas, by the law 


of the land, the verdict on that iſſue aught to have been given 


for the ſaid Join Money, James Watſon and Robert Blackmore 
againft the Leach. There is alſo error in this, 
. it 9 by the record aforeſaid, that judgment in form 
e for the ſaid Dryden Leach cgainſt them the 
„ James Watſon, and Robert: Blackmore ; 
kr” ag law of the land, the T * 
to have been given for them the ſaid 
Magen, and Nobert Blac 5 —_— the ſaid. 1 


A8 8 Join Money atfn and Robert — 
more pray that the jade — for the errors afoxe- 
ſaid, and others in the record and proceedings aforefaid, may 


be reverſed annulled and altogether had for nothing; aud 


Aae. 


that they may be reſtored . de, 5 10 ocea- 


lion of the judgment aforeſaid S . 
Au HERRUPON, the ſaid Dryden FRO his proper pet» 


fon, voluntarily comes here into court, and prays. leave to 


rejoin to the errors aforeſaid, before our lord the king, until 
on wy morrow of the Holy 7 rinity, whereſoever Wc : goes he 

8 The ſame rae is given to the ſaid F. M. J. M. 
— R. At which day come the parties aforeſaid in their 
prop 7 pevſons : and the faid Dryden Leach ſays «That there 
not, either in the record and proceedings aforeſaid, or in 


the matters recited and contained in the ſaid bill of excep- 


« tions, of in giving the verdict aforeſaid, or in the judg- 
ment aforeſaid, any error; and prays that the court here 


may proceed to the examination as well of the record and 
proceedings, as of the matters aforeſaid above aſſigned oe | 


error; and that the judgment aforeſaid ma * affirmed 
W things. 
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1 ; une CASE, was. firſt argued vn Tueſday Asch of J. 
265. „last, by Mr. Solicitor General De Grey 2 the Plaintif J 
n error ; and mg in I. BE del e Nr: 
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5 and to give the ſpecial matter eee, J. .f: 

br, in other words, Lord Halifax, the ſecretar ones was 

a 2 oa of Peace, vithin the intention of chat | 5 9 5 

A 20ly, Thecevience was edge e intitle eee 

5 2 Welli Which will take in both the validity of the 
warrant iefelf, and the manner of theeuting"it, Bat” ppetin; + 
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Firſt p point—Before the Has of FP Jac, 6 5 45 latter of 
ſpecial juſtification could not be given in evidence A, a Juſtice 
| Are upon the general iſuc "leaded = pa hark 


| The queſtion is—IW ho. yrs vn ini a1 are. 
ment, by ji of the peat. 


ſy gs ſons were, from ancient 8 . 1 oy ; fon 
ure ſo by ſpecial comming ; ſome, by tech 
younes Þy-tenure 3 e Laien 


nm me time of Edward the Third; other perſons were al 
| | thorized to ac within particular diſtricts, , e 


But the great officers of ſtate had the Joridiction, as in 

c to their offices. 80 hap in Frs degree, n 
55 ee mire officers, Bk 3 qua pee. 1 

The Fecretaries of fate muſt have had it ab incoleut'$ to in 

office ſo n as to be co-xyal with * crown * 


| ov. as 4: 1 wh ſtagute in * 5 hb the Firſt's reign ſays“ c Defouth le 
ſaper Chartas, cc « eri Hale, ne 1 * eſormes nul briefe que touch le come 
. „ „% « mon le Cate, a $A , 
2 Haft. 556. e —_— 3 the W 
wag | *hemakingof that ſtatute the — n 
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keeps it, as ancient as the ſeal itſelf 7 abt he is an officer well 


known, and recognized by many acts of reren N 4 


king's warrants are counterſigned by im 


in eaſes of geh, and of 2 the courts/of law re- 

ize his authority: and is equal reaſon for it, in 
| 5 miſdemeatiour ; which —_ Nr nn 1 
che ee 8 TNT * | 7 


5 1 


A \ ſlits libel is an ethige gall: Eh ans in es 
pablic r 1 zue undermines eee 


A Sr ü f State is a cintind for the public peace: it 
is kis duty to prevent the violation of it; and to bring the of- 
fenders to juſtice; and it is neceſſary that he ſhould be in- 
veſted with this Jens in . to 771 ah 1 Wo EXECULE. , 


this his duty. 


| The caſe of Re vi Kaum und Ris, 1 Salk, hers kinks. 
tled this"pointz as to treaſon : : for, it was there holden © That 7 
« ſecretaries of ſtate might co 
« as conſeryators of the} 


holden þ comg 8 | 2 


£663}; 


: to a meſes zes "was there þ 


In the aſe of Shs — v. Doeh B. K. vpe 10 e ect 


for r publiſhing A ſcandalous and feditious libel called the Obſer- Rep. 140. 
vator—the two points abovementioned were” admitted by Mr. 

F Lechmere, who was counſel for the defendant, He a * 

the power of a ſecretary of ſtats to commit for treaſo 

felony ; and that a meſſenger was a proper officer. $669 in 

that caſe, the'Lourt held the warrant: 1 72 . 


In de dal er N Ne 11. 7 6. 2 2533) wits 
was arreſted and committed by warrant from u ſecretary of 


Ame] 7 his papers ſeized, which he applied to have re- 
1 rel; Lat Hasducl- held that they could not be reſtored, 


by a pies way, on motion. ber Warrant there was . To 
« ſearch for the de and to pag on I IF OG he 


5 ſeeretaty.of fta $ 

ry pu 2 1 er . 
© and maintenance of the peace, men ages lawful ſhall in 
*.EVcry county TR to keep We peace. 80, 4 E. 3. c. 2. 
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ib Rig an hnicione as/ the crown ; e Kere, * 
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5 Mod. | 
. and 
mit for ſuſpicion of treaſori, Vol Sh 
did at common law; and that and Comberb- 


« it was incident to tlie office; as it is to the office of Juſtices 343 np" 
n . 


. s of peace, who do it eee 24 22 _ "ta ang ” n 
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ſpecial commiſſions, 


Juſtices) calls them * Commiſſioners for the conſervation of the 
| * peace.” Fuftice of peace is not a ſtrict technica] name: 


. eee eng 
— her of hearing and determining. 34 E. * 5. en- 
1 dey le bf r 
expreſs name ices peace.” 
i them to he pence and ſoma Rte 


impowers 
(clauſe ® To hear and determine.” 


+ "Therefore; the old conſervaters Ps . 
they have allo power w-hear ot of Spun min 1 


7 te prac 09, by their commiſion as wy] as | | 


e why n law: and they may likewiſe by the commo 
without any ſpecial ques de. or wa , uſe force to 4 


| preſs rebels, "For which aft anion ho cited Kah 76. 


Tus ſtatute of 7 Fac. 1. 0. 5. (about pleading the 
ral iſſue; 8 all that act as conſervators ang 


dens or juſtices of fly gh . . 00 under 


The act of 2 Pb. 3 3 


be called cu/ffodes paris. In 2 Rel. Abr. 95: title, 
bard it is ſaid, © That an i ee e 


5 | 2 fore them, naming them Cuftodes pacir,, and — ge 


= 


'2 H. g. fab. 1. . 4. $ 2. © 57099 eee 
wa the quorum ſhall be reſiant in 
6 named in the commiſſion, Ce, Sc.“) 


5 the peace (as the ſtatute names them) is a good indie ment: 
86 for, it is all one.“ It is not material how the appointment 


is made. The ftatutes mean to include all conlervators af 


the peace : they may all now plead the general iſſue, and give 


che ſpecial matter in evidence. The act of ) J. 1. bY 
does not indeed extend to any juſtices fitting in n 
juriſdiction. 


only extends t9 them in their Jingle 
The ſtatute of 11 H. 6, e. 6. . 


* before juſtices of the peace ſhall not be diſcontinued by new 


* commihaners,” is no exception to this rule: neither 1s 


ir ſhire; (ne 


Ads of parliament ſhall be taken with /atitude, 8 


ed to caſes within the ſame reaſon and calling for the ſame ro- 


66, Ld. Zouch's caſe. 05 Litt. 24. b. 
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1285. 
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„i d bd. Laces. 
The bill of exceptions 6 
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As to the arreſt being made „ warrant, of 24 queſtions 
only under colour of it and without authority from it Ti 
queſtion 
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8 Term 6 Geo. 3. B. R. 


queſtion et of the warrant ; whe. 
ther it mai not be conſtrued to mean Such perſons as are 


5 Moxer ern &* under a violent ſuſpicion of being guilty of the * 1 (for 
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they cannot be concluſevely conſidered as guilty, till after trial 
conviflion.) , The warrant itſelf imports only Suſpicion ; 
for, it ſa To be brought before me, and examined, 
« and dealt with according to law: and this ſuſpicion muſt 

eventually depend upon future. trial. Therefore the warrant 
does not ſeem to me, to mean concluſrue guilt: but only vio- 
LENT ſuſpicion. If the perſon apprehended ſhould be tried 
_ and acquitted, it would ſhew © That he was not rr 222 
there might be ſufficient cauſe en e 5550 


Vr. Dunning ſays, very rightly, that « To being a ihe 
beer ores eee "th 
eu. 4 Re. 


"Ont pane of may be laid out = + wh caſe :. val as to 
what relates to the /e:zing bis papers, r ene reepmp 
crecuradʒ and therefore it is gut of the caſe... 
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„ yay rouge e, eee 
he „een Gas Le Ss Le 


At craters to the validity of the eration, pac the 
fingle objection of the incertainty of the perſon, being neither 
named nor deſcribed—The common law, in many caſes, gives 

authority to arreſt without warrant z more efpecially, where 
taken in the very act: and there are many caſes where par- 
_ ticular af of parliament have given authority to apprehend, 

under general warrants z. as in the caſe of writs of aſſiſtance, 
or warrants to take up looſe, idle and diforderly people. 
But here, it is not contended, that the common law gave the 
oticer authority to apprehend ; nor ** . is "Ny act 1 
parliament which warrants 45 caſe. 


Therefore it muſt ſtand LIES principles of « commun Jax, 


It is not fit, that the receiving or judging of the infor- 
mation ſhould be left to the diſcretion of the officer. The 
magiſfrate ought to judge; and ſhould give certain direflims 
to ——_— This is ſo, _ reaſon and convenience. 
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Then as to authoritier—Hale and all others; hold ſueh an 1 
2%; 


uncertain warrant wid + _ OG OE Nog org" 


annere ö 2 ae e e 5 i 


TE n 2 - a, 3 F 39% 5125 A 1 
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It i is fad, 6 That « a tits his ſo; and 3 
« ſuch have been iſſued, How the e goin to this 
Ames 5 


43 * 2 2 1 2 1 
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But a _ to grow into law 2 to be 1 TO. 
Jae e 12008 after a lo long con- 
tinuance, it would be eee to overturn. | 3 
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This. 10 only 5 uſage of a Nee office, and contrary . 
* menen een en 


L $4 14 1 * 4 ; 
Foe 5 4 1877 L oF of | 4 4 * 8 4 1 Irs; 
1 : 


There is the 10% reaſon for regarding this uſage 3 becadſe 
the form of he rex probably took its riſe fog a poſitive 
ſtatute z and the former precedents were undyertenty fol- 
owed, after that law was expired. Tr BR | 
8 Juſtice OW 5 that he had no . | 
nor ever * upon theſe warrants: he * them * 
Neither had the two other bee Mr. Juſtice Yarzs, 
and Mr. . Juſtice As ron, any doubt (upon this firſt argu- 
ment) of the legality of them: for, no degree of antiquity 
can'give ſanction to a uſage bad in izſelf.. And they eſteemed 
this uſage to be ſo. They were clear and unanimous in opi- | 
mon That this warrant wake and had. FF 


Lord ManzrizLo—Let it ſtand over, for further ar- 
* . e : 55 


The caſe Randing i in the paper, on Halt en Nov. 56 | 
for farther (VIDE. ee, a 


Mr, Y: 11. Attorney General, was now to 1550 argued on 
behalf of the plaintifts in error; and begun to enter into his 
argument: but when he came to mention the two caſcs cited 
by Mr. Dunning, both of which were determined before 
Lord Mangfeld, upon 24 G. 2. c. 44. one of them at Ner- 
wich, — 1761; (where damages were given 3). 


the other ® of them, on a warrant under the vagrant act of. nun or 
17 G. 2. (where his lordſhip held, That the defendant Lawin v. 


* ought to ſhew that the oilicer had acted in ovedience to the 
M m 3 __ . © warrant; 


Clarke. V. ante, 
„ P 


e r e — 23 — 
2 * E 8 4 -B OE oo — — * | 
* amn Ls Cites ae r — 1 tw n bg ** 21 * a 9 — 4 N — 
* > p m 7248 4% * 5 . . * 
— . Warn 2 3 . n EE . ; — 22 
* "Pn * i S%S- > S -_ bd * * 
* 5 4 , — 


r 
IP, jy £7 2 
en — £ 
* 


— 7 
LAT. — - n 
— n 


* 


— 


| 1/2 n 
3 8 
. ” 


3 


Wee 4.4 ng te 
2 o 


# Tor 


DN En nts i Ty SEN 
— OY "ow Aa + 


noe each 


"+ 1 7 5. e i 20 ln ſoz) he Gee! e 
2 this objection 5, of: their not having done ſo, in the preſent 
Merz et al, v. e cafe,” was too great a difficulty for him to encounter; 

| * and therefore reſted the matter where „ ng 3 = 


enen K 


lord MIN 5 ee bak i als © Us ; ad 
faid, he ſill continued of the lame opinion. = 


Uhere the Juſtice dag abt be Rable; the Glficer Wick with. 


in the protection of the act. The caſe in Midd/:yex con- 
cludes exactly tb the preſent caſe. For, here the warrant is 
to take up the author, printer, or pub er but they ook up 
2 perſon who was neither dub, PFinter, no pos he 
* that caſe was a Warrant t to take up a diforderly w 
. and the defendant took up a woman who was not fo. - 


And he held thi West. e u 6. be i 


This hs” an 1 of e 
I0us n and on 22 of the defence l. 


4 * hf od 


ee TO Ode panic 


Bulbrook og Sir Robert Goodere "ah 
| „ 


Water ball'ff of 12. HIS was a demurrer to an action of tre you for - break 
* e eee e entering the plaintiff's cloſe called the ' river 
1 Tn, ; and taking up breaking and deſtroying his bucks 
a perſon fiſhing there erected and 3 for the catching of! 1 andi taking 
in his own 2 his fiſh out of the bucks, and carrying Em N and . 
Y venting them to their own uſe, * 1 


The geſendünte in their ets" ahedge; 's ar the choſe i in 
queſtion is part of the river Thames, and lies between Stains 


bridge and the head of the river; and tha che conſervacy 
of that part of the river is in the crown. T they alledge, 
that the officer of water; bailiff is in the of the crown. 


Then they ſet forth the ſtatute of 1 E/z., c. 17. which 


©", Prokibles the ring of fiſh but * wich the — 


8 8 
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x; OS En 278 
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8. 3 


Then they ſhew a 7 from thy crown to tain of nden, DE the Bui3hcoE v E: 


office of water- bailiff between Staines bridge and the head of 
che river. They alledge that theſe bucks wete engines for 
oatching of fiſh, other than the nets and tramels allowed by 
the faid Fact of parliament; and were unlauful engines; ank 
were wrongfully and unjuſtly erected there: and therefore 
they Juſtify the taking up, the. bucks: and throwing the fiſh 
into the river 3 two of them; as water-bailif ;- ns 50 n 
e, as their fervants and by their command. 
The plaintif in his penlication anita the ls wk to be 
in the crown; and that the office of water-bailiff is in the 
ER eee 1 Hliz. G. 17. as 
d in the plea; and admits the grant to Sir Robert Goodere 
and otbers : hut 22 that the bucks, which were taken 
away by the defendants, were not unlayful engines; for re- 
hefays, and -infiſts, that all offences done and com- 
mitted by unlawful fiſhings in the faid river Thames, by the 
laws and ſtatutes of this realm ought to have heen and ought 
to be in due and legal manner preſented, or information con- 
cerning ſuch: offences ought in due and legal manner to be 
made at a COURT of confervacy,. or other court having ſuffi- 
cient: and competent. authority in that behalf; and there 
ought to have been and ought to be diſcuſſed tried and deter- 
mined, according to the laws and ſtatutes of this realm. 
Then he avers, that no information, preſentation, convic- 
tion, or adjudication whatfoever had ever been made before 
the committing this treſpaſs, at any court of conſervaey, or 
other court concerning the ſaid offence in the plea mentioned. 
He concludes therefore, that the defendants committed the treſ- 


pals in their own wrong 3 and prays judgment againſt them. 


| The defendants demur generally. Fa a 
joinder in demurrer. | 


—— F 


There is no one act fuggeſted, but a utter of law; no- 
thing that we could fake ſue upon. 95 


The only fact alledged in our juſtification, and not admit 
ted by paw replication is denied by prote Nation only. FP 


. If: we had rejoined, wwe | eoutd only deny faces fuggeſted': 
we could not meddle with matter of law. Here they only 
, Tuggeſt matter of law ; viz. © That it ought to have — pre- 


* & ſented,” We could not, by a rejoinder take 7 * upon that 
e of law. 
8 M m4 | Lord 
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We have a . a8 water-bailif, to vp any prevent an it. A 
W to the act of parlament; and to re. 

move and abate 2 private nuſance : (though we have a right ſet 


alſo to proceed . * So 0p WAA, we LI 
not yet done.) 1 N 


1 

| . cog aha cho papth e 
may remove a nuſance. F F. N. B. 184, 185. 1 Ro. Abr. 
664. Title Diftreſs, Sir William Fones 221. Jamet v Hay. 
ward. Cro. Car. 228. Reynell v. Chumpernoon. 5 ©. 2. 
part 101. Penruddect's Caſe. 9g Co. 5%. William. Aldred's 
Caſe. 2 Gall. 458. Rex &: 1 v. e avs, 
ER We | Merrice v. Balm uu. e s 


4 


Where the injury is increaſe the party jan may fo | 
its whether the nuſance be fag, or private +. and in private | 
nuſances, he may have an action alſo for the i 1 already 


ſuſtained. And this ne is . n to che 9 875 
caſe, | 

N. B. eee eee ns "wo 
the 6th. 7th. 8th. gth. 10th, and i tth ſections of this act: 


where power is given «To inquire concerning offences againſt 
« it, by the oaths of 12 men; and eee and con- 
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| victions are mentioned expreſsly.... ED GIS e £1 lh 
: Mr. AsHHvuRsT was to have W for the rp rg $ _ 
1 | it was not thought neceſfary. | — 


. 
PTE 


Lord. MansritLD—An Sade is ed ee by an act 
of parliament, If you take advantage of this act, you muſt 
purſue the method preſcribed by it. This is the plaintiff 
ozon fiſhery :; and he might have done what he Sell in 1 
before this prohibition by the act of parliament. 


R 
* die BFA —_ 6»; | wa E 


Da 

| Mr. Juſtice WI Mor concurred, This is not to be con- plai 

| | fidered as a niſance, either public or private. The violation | 
4 of this public law is not within the idea of a nuſance. I 
a 7 Mr. the 
5 plai 
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Mr. Juſtice Jada 8 This as the plaintiff's 1765. 
8 and the defendants have taken up the bucks , 
and taken the fiſn. This laying the bucks was 497 rs ane aon wa 
and no power is given by the act, To eiae, The defen · berg” 
dants are not to be their own judges. ought to hae Other. 
followed the method preſeribed by the act. The water-bai- 


I ere ale o pan ERS oem 


fiſhery. + | 1 4 HE * 85 10 996 
. ; f 
Mr. Juſtice. Aron declared his aſſent, to the fame . 
ect. 83 2 * „ AA a IT N Is fﬀ 7 
3122 75 2 1 ; E254 34% £41 4 Fee wel 1 140 75 f »& 71 
© Whereupon, Per ar. ee 
„ 7-1 1 
mart TT ont been the Pier. 
vp EAT RY TY IA de. Lon 1141 Fenn 
2 | : 
1 brili Cock. 8 
abrilius verſus * Saturday, 9 
| Nov. 1765. 


Tals, was an ada of trover for Chon pagodas, of the yew trial grant- 
value of eight ſhillings each, or 2400 J. ſterling z in ed labor nien 
which a verdit had been given for the plaintiff, for 2400 2 er avs Ac. 


nay * in e before Lord Mansfield. | | eoveredfince the | 


+ 2c; T former. 
2% 


on bat Neeb Me, San De of 
; On Fhiep ag ndant, moved for a new rial. | oy 


The plaintiff wee Dune 4 and- thawed made at the trial, 
was © That he had eſcaped from a Daniſb ſettlement in the 
Eaſi Indies, with Goop pagodas quifed about his Hong | 
| (He was preſent in court; walked to and fro, with 

agility z and then ſhewed he had 6000 pieces of lead, 5 4 the 
ſize of pagodas, concealed. and faſtened about his body.) 
That he came aboard one of our Zaft India ſhips 3 of which, 
the — 9 — * ie neee, 


; 555 * 
* N * A * 14 9 » 


win n nels 09 

Some Daniſh ſailors, EL were e fwore to vircum- 
ſtances which proved his having the pa and putting them 
into the defendant's hands. Great ſtreſs was laid upon the 
confuſion the defendant * to be in, when the money 
was demanded. of him. A witneſs, who called himſelf a 
Daniſh, .conſul,. ſwore: to enn in Nunen of che 
plaintiff's Caſe, . 14 1 


c 


The PP A always denied the whole ſtory z but was 
not able to contradiCt the proof at the trial. So the jury, to 
the ſatisfaction of Lord Mansfield, found a verdict for the 
plaintiff for 2400 J. the value of the pagodas. 
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„ 6 moved fur a nei triat, Upon the ground, 
Ald e. That the whole was 2-/\PICTIONs ſupported — perjury, 
— c which he could not be prepared to anſwer. That ſſnce the 
. Coons 4 trial, many cireumſtances had been diſcovered; d dr 
7 oor;  ® at iniquity, and to ſhew the fubornation weinte: 
$08 BA we as 
Tus Cour, after ey ict ſergtings on Handay the 
1 of re os granted N of 
S. 
% Bu; ales 44 1 9 bh OLA 2 i 
The justice ind p of this Pant 4% appeared 
in a very ſtrong light to many perſons; who thought the 
8 whole ſtory to be manifeſtly 9 of. villainy, ſupported 
Eo by perjury. And the Dain never dared to by it _ 
And new(this gth of November 1765) on Mr 
| EY ENTER e a rule was made 
F | | 130% AG Lat eek ling & fy 99 
Jo UDCMENT a as in a caſe pr a . | 
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GS 2 plaintiff brings 2 vrt rener o tore 


his oοn; t, (which is nothing fl. or unrea- 


Plaintiff may 
bring error to 
reverſe his own 


Judgment. ſoniable where ir is given for a Lg ſum thanhe has a right to 


demand, ) the common method of bri 2 farias 
E bebe ge mt 
improper. ore may ad gh 10 mak d di fe 

| | ceed, this court may and ought to 5 
| ee eee. 8 


Ivar 90 - Pays as — 

A Usb tiff in error, to aſſign error within fort 

we 2a roi 1117 e or elſe that lis writ! of erer 
ſhould be e 9 
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| Tem 6 Ceo. — 


N. B. »This caſo uf upon tha/atipeyies af che! gore | 
af cammum pleas about paying -money into caurt 3 which- td to 


differ from the practice of bit court, (who order fo muchas 


is paid in by the defendant to be ffruck out of the declaration; 
in C. B. they did not uſe to firike it cut, but he 
Hisdtf conk judgment. at all eyents;) which, late practice, 
ir Fletcher Norton: faid, that court had; very recently alter- 
eh from the in convenience they had perceived in it, (parti 
cularly in the preſent cauſe,) and had ne de 3 
e e eee 0 


in n in con in c. K. db ee Nye ae 
_ „n 3 ſum af money into 


P ö 2 
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vnd and. h. Wie, er Seel and his 


(1 Black. Rep. 
407. 422 
$0) » 454» 


Tais, is eee 29: whh ed ee Nov. 1765. 
fore Lord Mansfield: and the queſtion was upon the: Whether the 


| due execution of the will of Sir Thomas Chitty, 


atteſtation of ' 
a will of lands 
be valid, when 


This will, or dend pn to be a wil Fo date nc wi: nefſes 


20th March 2 and the cauſe was be . enn 
after Hilary Term 17575 2 


It was proved, « That Bir Thomas Chitty: minds his will, 
« conſiſting of two. ſbeett of paper, all of his own Band- 
„ writings and ſigned his name at the bottom of each page: 

and he alſo made a codicil, of his own hand- writing; upon 
*« one ſingle ſheet, He called in one Francis Harding; ſhew- 
„ ed him both the ſheets of his will, and his ſignature to every 

« page thereof; and told him HAN u b, will. He alſo” 
6 ſhewed him the codicil; and deſired him to atteſt both the 
* will and codicil: which he did, in the preſence of the teſ- 
*« tator-and in the manner appearing upon the face of the 
« 3 and then went out of the room, Jahn 
« Vaughan and Fohn Leyland came in, immediately after- 
* wards. The teſtator-ſhewed them the codiciband the LAS 

* ſheet of the will ; and ſealed both, before them: he took 
each of them up, and delivered them ſeverally as his act 
and „for the purpoſes therein mentioned. TReſe 
« witneſſes atteſted the ſame, in the teſtator's\prefence z but 
% NEVER SAW the FIRST beet of the will ; nor æuat THAT ſheet 
* PRODUCED to them; nor was the fan or any other-paper, 
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n * of the will were nat pinned together,” 


. It x1 Mr. . ates for the defendants; the 
15763, by Serjeant Hewitt for the plaintiffs, and Mr. Thurlow 
for the defendants; the third, on Tugſday 3 iſt January 1764, 
dy Mr. Wilkes for the plaintiffs, and Mr. 
Wi O08 he one for the eres J. it 8 425 0 of 


60 e ene in the NEED vac ahh his death, 
4 all wrapped up in one piece of paper: but the two ſheets 
| 1 Es LES 1 


On che wil, it was agreed that a verdict ſhould be giren 


95 the plaintiff, ſubject to the 
4 duly executed according to the ſtatute for the prevention of 


4 frauds and perjuries, then the verdi&t ſhouid fand : but 
in caſe the court ſhould be of opinion “ That the ſaid will 
to the ſaid ſtatute for the 


<< was not duly executed accor 


<« prevention of frauds and mage wo a e gr 


te e. akne 5 


There were three e 6 upon this aſe; the firſt, on 
Friday 6th May 1763, by Mr. Morton for the plaintiffs, and 
on Friday 10 June 


Norton (Attorney 


But there — dee ron upon the ne 28 ſtated, | it 
Was thought proper to have it argued before all the judges i in 
the (exchequer-chamber: which i nit we T Us” not caged 
4 Fs therefore cannot report. : We | 


Lord MansFIELD now (on this a6th November $765) 


acquainted the bar, that there had been a conference on the 


preceding evening, amongſt all the judges except Mr. Baron 


Adams (who was out of town, ) upon this caſe; which was 
an amicable ſuit, he ſaid, to try the real merits of the queſ- 
tion: and it was agreed by the parties, © Thar if either fide 


« defired 1 caſe ſhould _ e e into e of a LH 
Bf e en pa 8 


1 e as 5 9 in hich the th 


ties have put the caſe, does not go to the whole merits ; be- 


cauſe, if the firſt ſheet was inthe xoo at the time when the- 
latter ſheet was executed and atteſted, there would remain n» 


doubr of its being a good will and a good atteſtation of the whole 


will: but if the firſt ſheet was nat then in the Room, a doubt 
might ariſe * Whether it was or 1 0 A good. e, 
5 e eee #5 wet. | 


However, no opinion was 2 or formed by che . 


pon ſuch doubt which might ſo ariſe, if it ſhould appear 


« 'Thatin fact the firſt ſheet was not then in the room.” 


of the court; and in 
caſe the-courtſhould be of opinion 4 That the ſaid will war 


Uis lordſhip obſerved, that the. firſt ſheet 8 ended 

in the middle of a ſentence. In the /aft ſheet, the devi/e of the 

hn: ned: e e era co ten hrs 
1 in it. if 


= 


. 


yn 10 | 
| SzaAwBLLe: 


A 3 may, te d) a 5 ] 


other inſtrument, eſtabliſh particular clauſes ſo aſcertained by 


aclear reference, as Rrongy a if the clauſes ſo referred to 


had been repeated i in the 
the caſe of Acherley and Pernon.*) And here are references, 
in this will, from one part to another : in the firſt ſheet, the 


verbatim.: (for which he cited | 


M. 10 G. 1. Z 
Vide Comyn's 


23 wh. tht the truſt of lands which were to be after-men- Reps 252 ns 
the laſt ſheet, he appoints perſons tries of his 


— who are not his executors, and therefore mult be devi- 


ſees of his land: he alſo calls them nn, 


upon the ſeveral trufts therein mentioned.” 


But the queſtion made at the trial, and fubnitted by the 


ca as it now ſtands, turns only upon the $OLEMNITY of the 


EXECUTION 3 not at all upon the intent of the teſtator. And 
we are of opinion, © 'That the due execution of this will can 


& not be come at, in, the method wherein the matter is now 


put. 


If this be 6 0 as a ſpecial eerdict, we think i it is de- 
feQtively found, as to the 2 2 7 of the e execution of hs 


| will. 


N 8 ought t to hs made 1 a jury, in A of 


ſuch a will when there is no doubt ph the teſtator 8 ane 


lr is not neceſſa chat 4 witneſſes ſhould atteſt in the 
preſence of each Ne z or, that the | teſtator ſhould declare 
the inſtrument he executed “ to be his will;” or, that the 
witneſſes ſhould atteſt every page, folio, or ſheet ; or, that 


they ſhould know the contents; or, ; each 1985 page or 


ſheet ſnould be * ſhewn to n.. 


This has been ſertled. | A431 
But thi fact « Whether the ff ſie of, his will was or 


@ was not in the room, at the time "of executing and atteſting 
« the latter,” may be material to be known. JF it was, the 
jury ought to find for the will, generally ; and they ought to 


find all things f favourable to the will. Fit be doublful * «© Whe-. 


« ther the firſt ſheet was then in the room, or not“; we all 
think the circumſtances ſufficient to preſume © That it was 
* in the room“; aud that the jury ought to be fo directed. 


But, 


1 3 um 


3 — vedc, ning cap bo jim 
— 

ene. . all of apipints tins & had ad 
Se over again.” And if the jury ſhall be of opinion; tliat it 
5 — ey oe e 
1 generally: ought td prefane, Fun nee 
ee the will ee ie ee 
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1 Tus was a caſe ti wow a at PP before 
London liebte „ Lord Mangfidd at Guildhall, at the fittings after, Trinity 
to commiſſion term 17 708. in an action of trover, brought by the allignees 
of bankruptcy. of Fane Cou, x ſole trader in London, and a bankrupt z againſt 
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{ly bore gd n TORO. « re 

bankrupt, = of 5 i 
The action was wt itt order un try whether de pub ma 

tiffs had a right, as aflignees of: Jane, to certain goods in tho 4 
millinery trade carried on by her after her marriage; which 5 
goods had been ſeized by the perſons acting under _ com- 1ſt 
„ tnithon ined againſt Jobe Con, var aſked. I dn 9"; od! 
A 1 bei 
1 | 1 was tried by a ſpecial jury : 1 a in was given for 38 
70 the plaintiffs ; fubject to the opinion of this court, upon the 4 
4 following facts and cuſtom, then and there ae 1 e | — 

WH vil. 

= itt. The commiſſion of beakrapey: iſſued againſt ub Ci l 
= the huſband, on the 14th of March 1764 : _ the commiſ- „ a 
8 fion againſt Fane his 1 on the 26th of April 1 764- | , F 
1 Ad. The cbrron or Lonbon, taken and tranſlated from Fon. 
#Y Liber albus in the town-clerk's office, is as ſollows 4 Where byt 
4. a feme, covert of a huſband, uſeth any 7 craft in the ſaid city | «1 
34 tc on her /ole account; whereof the huſband meddleth no- 2 
+ tc thing ; /uch a woman ſhall be charged as a feme con- 3 
| 857 1 4 n 
1 « cerning every thing that toucheth the craft : and i the huſ- 4 b 

0 « band and wife ſhall be impleaded, in ſuch cafe the wiſe N 
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& ſhall be committed to priſon till the/thas made ſatisfaQtion ; 1755. 
« and the huſband . pe n 


3 
cuſtom 


6, The fa; fr wich ian wan e wee . ' 
ref the eſtes of her ſul trade. Et, ' Bb 


ch. The afignees of the bytes ommiſbn ſeized A thoſe vn 
fan the day the commiſſion iffued againſt hin. 


\ hr quinn it 465 nt 0m but we ä 


rſt, Whether the allignees of Jin the. huſband, had a f 
right to take the ſeparate © effects of Jane his wife, who was a | 
ſole trader 3 and apply them towards ſatisfaction of the debrs 
of the huſband, under the commiſſion awarded againſt Him, in 
prejudice of the ſeparate creditors of his wife. 8 


1 Whether cg, of gin may fue againſt 
E wann, being a fee trader. | | 


Mr. Eyre (recorder of Tandler ) for the e plaintifs, infiſted 
1, That 2 huſband's aſſignees had mo ſuch right: and 
2dly. That a commiſſion ror 5 _ dra) a femme ez, 
being. 2 ſole trader, in London, HY 


EYE The -flignees of the l cok: not ſeize the 
Garg effects of the wife: oy ay bn fan kgs of the 


; huſband's property. 


The ehem is, © That the wife hk on the trade 
* upon her ſole acconpt 3 in which trade the huſband is ror 7 
c ;ntermeddie.” The words of this cuſtom were read in 3 C. 
I Langham v. The wife of ehm Beawett, Cro. Car. 68. Liitle- 
ton's Rep 31. and Hetley, 9. S. C. And it appeared, that 
by the e „ ſhe is to have all advantages, and to be ſued, 
as a feme ſole. Alfo it is part of the cuſtom, * That if the 
„ huſband and wife ſhall be impleaded, the "wiſe ſhall plead 
© 2s a feme ſole; and if the pleads falſe, ſhe ſhall be com- 
64 « hand on till;/be has made ſatisfaction ;, and the huf- 


not be 1 Cr nor e S 


The 


The huſband be en e her, 
9 only for conformity : but execution ſhall be only againſt the 

 Lavizand An- wife; though the judgment be againſt him. She muſt be 
| other Alligneey ſuppoſed to have wherewithal to make ſatisfaction: other. 


þ  pmrtiiosans Wiſe, it would be abſurd and unreaſonable to commit her 
a © dll ſbe makes fatisfaction““ "Therefore ſhe has clearly a G 
; _—_ capacity to have property of her own. - n 
. T have looked through all the e ew : 
b Baer ka on this head. In the note at the end of Lang- 
„ bam's caſe as reported in Cro, Car. 68. a caſe betwixt Gep- = 
bp: pings and Harding, in the Year Book of M. 29 H. 6. rot. 344. 1 
is mentioned and referred to: but the caſe is not to be found N 
4 in the Year Books. It is ſaid to have been treſpaſs for goods 1 
fold by the delivery of the feme. Ifſue was taken * Whe⸗ . 
| « ther ſhe was a feme ſole :” and it was found © That ſhe — 
<«< was not a feme ſole merchant,” | $0. it is cy ſtated. ; 
Lord MaxsrieLp—The 1 is not d: kc / 
4 the conſequence or extent of 3 it. ae «ſpur fy 
. 
Mr. Recorder In the Year Book wg 21 H. 7. fo. 18. cou 
PA 29. where the tenant had pleaded a feoffment; and the tim 
plaintiff had replied * That the feoffor was under age, and wer 
« when he came of age, had entered upon the defendant part 
« and enfeoffed the'plaintiff,”” to which the defendant had F 
rejoined ©. That there was a cuſtom in the vill for an infant 42 
. of the age of 15, to make a feoffment which was objected M. 
He was only a « to, as a departure” — Palmer (then a ? judge) in order to _ 
ſerjeant, prove it to be a departure, puts a caſe of a rejoinder of a cuſ. Mags 
tom in London. As in this caſe—In a writ- of treſpaſs, I 4 ſep; 
4e ſay that a woman was ſeiſed of the ſame goods, as of her WY 
« proper goods, and gave them to me: wherefore I took of thy 
« them. And I give colour to the plaintiff, And the plain- * fole 
Aff ſays, that at the time of the gift, ſhe was his wife &c. oy 
« To which, I ſay there is a cuſtom in London, that women * 
* art ſole, merchants: wherefore &c. This | is a Clear e Ir 
ic ture. So here. Wherefore Ge. . night 
mann 
\ The wif hs a compte pier u the erer of her t "OY 
trade. | Mr 
. the cy 
As to an ection ari hi ter bi 2gain 
3 ee . 0s —.— to the huſband's intermed- The 


. It was not wi . her conſent; and, at the utmoſt, it, 
de end only to her fiture dealing But th eaſe of Gu 


* : * . 
„„ 
" 7 fl 


eg ke Kuh no norm. a 1 = 


1 5 8 14755 and An- A 
* Lord MaxsrtkEl B That was only ſecw . wo- other Ailignees, 
10 YO J 0 And 2 wornan's ſeparate property 48 been 5 9 - 
ſecured by a court of equity, in feveral caſes: but chat does does ' Oiters, Ale wag 
not, nor did there depend upon any particular cuſtom. * ET 


Mr. B er ver the continues liable ber cn 7 
parate debts, her property in her effects muſt neceſſarily re- 
main in her, for the purpoſes of the trade: * ſhe 


would be Hable to perpetual ger 


This invaſion upon het g perty could not OAT 5 OR 
in the caſc'of the wife berfelf; if ſhe had not become a bank- 
rupt : but it is nuch more unreaſonable, now it is the caſe 
of her ſeparate cpi. n 


The ſecond odint is &« Whethet » bene fe water Lo 
de don CAN deren a bavibrage.”- 


. Now this is a W punk of ber ſole eig“ it dans of 1 0 
courſe, He mentioned an inſtance in * Lord 3 . 2 
time ; but ſaid that the books which would have verified it Middle Temple} 
were laſt, and therefore could not be ſearched.* [See it IG 


Wr by Lord Mangfietd, Polt. Ls: 1828 J Wies <« was © com- 
* 4 miſſion 
1 againſt Ma Denis (wife of Peter Dennis,) a linen Iraper nnd fole trader in London. It was 
„ dated 12th March 1741: and on the i6th the 8 (Mr. r Mr. Seare, and 
« Mr. Odi en) declared her a bankrupt.” See Mr, Baron Heyn: Reports, vol. x. pa. 206. 
caſe 110. e parte Carrington; on a petition to ſuperſede a commiſſion againſt Dorothy Jenes, 
becauſe ſhe was a married woman: the Lord Chancellor diſmiſſed the petition z declaring * That 
1 45 the was admitted to be the daughter of a freeman ot Lenden; and appeared plainly to be a 
4 ſeparate trader, by the cuſtom of London :? ſhe was clearly liable to bankruptcy, nerwitbſtand- 
« ing ber coverture.” See allo Compnr's D 12 fee vol. T. pa. $21, and Blackftone's Commentaries, 
vol, 1. 1 477. Both of them in point ( ſeme covert merchant may be a bankrupt 3“ 
of (as Mr. Juſtice Blackflone more fally ar es it) that * a feme covert in London, being a 
« fole trader according to the cuſtom, A liabte toſa commiſſtom of bankrupt.” [N. B Mr. F. 
af one ene 29 bis n. upon bi very _ at * he cites _ this caſe in proof 
of it. 
bo | g 


3 


1f the 185 actinie a tkerge; Un his FIND had a 
right to demand theſe goods in an aQion . e in the 
manner they have now done. 


| Mickiletinds Term 8 Gs 4 „4 ; 


f 


Mr. Dunning, on behalf of the e Ac aa 5 nota 2 
the ci Ho: but (admitting it) e to this effect. | . 


The preſent queſtion turns upon the import and extent of 
it, 
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only Kerpen un and | 


7 


Michaclmas Term 6. Ged. 31 NR. 


It cannot 8 ou fo large a ground as h: s been in · 
ſiſted on. 18 e cuſtom does not, in termt, expre: any ſuch 
thing. I take the A from Liber albus.” There is no- 
thing in i that Zakes u from! Gary huſband any of his 7 

rights: nor does it act any excluſive rights. 
Im hong. 10 * her 


K ts. £81 ee 4 11 21 * 


The 1 may put an We 1 wie ſale trade, when- 


eyer he pleaſes: and at; the, end of i at ON the profit of, it will be 


&; it, that 


his property. His power, over, N and his property in 
them, always remain in in Ng though je to 2 right of 
action in her creditors by F 


. does not "RUS from un hs Ek or Alas any ranch 

5 effects of the wife are B from being li- 
able to the 3 of her own huſband or lis creditors. He 
has the ſame property in them, as a huſband has in all other 
caſes: and he may diſpoſe of her effects, in his life-time; or 
by his will. If fo, they are become legally veſted in tus aſ- 
fignees under the commiſſion of bankruptcy ifſued againſt 


him: and, prac a they. _ m3 nos rg by his 


F - 
3 AG 
9 « *« 14 2 
5 5 
4 "3 2 : 7 N 
4 N 
L : 


Loud cuſtoms. 3 are Krist juris . are 2 go 
the . and thall\no no t be extended, I Ko. Abr. 
922 letter 2 Leon. 109. 7 ir Jobn Savage's caſe, | 


het ain hag + 


"Tas idem is totally Glent; as to the intereſt, 101 property | 
0 — huſband in the wife 8 moe rr bad ot poo ſhall be 


. — 
Me 


tw Pet the common law. N 11 
_ 'The fig eee Son le is Cove 


| fined to reſdence i in the city ty, and to the citz-courts.” on 
- the muſt ſuc, and be ſued, with her huſband, Tr. 2 5 — | 


Moore, 135. Stanton's caſe. 1 Loon, 131. 


Thery's caſe. | 1 Modern 26. ep. C. Ger 69. 


an Ye . Comberb. 4. Soan v. ee f 


* 7 . . 


os to ths caſe cited i in 2 . 3 3 * Year-Book 


W by an infant is an 1 excuſe, i in treſpaſs. 


EvxRT 


Miclactmas Terr 6 Ce 3. B. R. 


14 


In 
« Eyeny ſfintilfa &f inert in che ba crupt paſſes 0 his af. 
| 6 1Ees , and here the property was veſted in the E r 


gnees, before the wif?'s aſſigners had any right. 


Ass to the ſecond queſtion=Such # worfiati, ne und 
uſing a fole trade, is not within the ſpirit of the bankrupt- 0 
laws; though within the Jertey, This is only the fecond in- 


tines of ſuch a commiſſion iffuing; There was fach a one . 


TOOL mia aoeat= ** paſſed” ſub" | 
filentioe 


3. 


Upon the ftatutes of queen . 
words of tliem do. indeed take in this caſe: Ae 
| of thei e only > en A figs," — 


Son ef then tte Wit ee ee en muſt 
relate to free agents. But a married woman' is not ſo: ſhe is 
under the coercion of Oy" os moi "He 27 prevent her 
from fo | | 


a 


94 


eee bete hg Kids; a 


real, and cboſes in action: and theſe were never meant to be 
taken from a married woman. She may have dower, or 
jointure: ant" how is ſhe to conyey her right 7 it was not 
meant to make Her goods Hable to ſuch a ſevere execution a8 
theſe acts render the objects of them liable to. She has not 
ue Nr in n as to exclude MN rights of her 
* 1 5 


His geit may take” their remedy anger the commits 
fon iſſued eee 50 e Pa 
Mr. Ey, in reply.” 1 ha b 


As to che tecben n feme n Dis nts; fa 
"a the ſpirit of the bankrupt- acts, as vel as wakin. the 
tler. ; * ; 43 We 


As to Je Giſt 1 laid dove 


are r 8 2. which the Kore an can not 


4 


exiſt. l 5 EAT OT 

The huſband 124 f no ate to "TAP his wiſh veffefts; ; he 
being a ſole! trader, in London: and the hufband's' aſſignees 
are aſſignees of his property only; not of his marital rights, 
whatever they may be; and of which, ſuch a power of ſei- 
zure was certainly: no part. 
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te His Jordſhip 8 
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*y. 7, 


„ 7 8 3 
Michaelm Tem 6 Gen. 3 D. R. 


8 ſaid, he had an opinion at the wal; 


e 2 N having thought of 3 it fince, ] he Now continued i in it: and he 
— and fo: added I m dee? | well / OR, 4 N opinion.“ A he: e 
3 Up P2447 0 


Pitt . As to the ſingle inſtance of a commiſſion. having ever TR 
5 ok rÞ 0g-, fore actually ilued againſt a feme covert ſole trader—It is 


pes only che. ili that has been. ru it does not follow, 
that there certainly var none before. it. here probably, were 
R 35 n not now e or e wk 


* 


in repeating that part of it which agrees ry 5. to be a ole. 
cc trader, and to have carried on a/eparate, trade within the 
« city according to the cuſtom of itꝰ; that it muſt, conſe- 


| dan be a trade wherein her huſband did ot intermeddle. 


Ez 3 ſhortly | rehearſed, the arguments of 3 
and took notice « Mr. Dunning had put the queſtio queen fpo 
this point“ Whether the huſband is 83 TEE from 


4 ol you: oxerithe. ee of He wile,” : TIE 


1 e preſent queſtion... is not between the huſband 


and ee but between his and her creditors : ſhe is no party 
to this caſe. Ae bd not eee * 85. e 


wellen. Fo © 09 9 ; 
? — . CA 6 we AA 4 4 £1 


But, taking it 1 for granted, 0 „her the el A ut 

« a ſtop to the wite's ſeparate trade in . z and 4 
ce that, might have a right to the reſidue; (I fay, in * 
re; for he certainly could not do it with are et ) yet it 
does not follow, that he can take to himſelf w at belongs to 
her creditors. This would defrey the cuſtom, by rendering it 
nugatory and ineffectual. And if he himſelf could not * 


N her walken, his afſignees can not do it. . 


The feme ſole trader in Loviden under this culldm muſt in- 
deed, bring her action in London: but ſuch cuſtom would be 


allowed in nun, in a defence by the huſband, | 


Perhaps chere might be difficulty i in the Wi vife's having : a re- 
medy, herſelf, againſt her huſband: but there is none, as to 
the creditors. of the wife. They are intitled to a remedy for 
the ſeizure of her eons 1 * ich POO: eee: to be paid 


nay juſt _ INE: y 3 


The ſep mite effects of 45 wife are, in the 2 place, . 
able to — ſeparate creditors: but if they were — * 


1 


{i 


5 Mic a 8 dem 6 0 Con: 4B N. „ 
feſt "REY to the hyſtand's debts, this would deſtroy, the end 176g: 


of the cuſtom. 3 
K # rar, wo od 


1 1 eetemi hohe ol 3 aides, . qther Alber, 
pai 5 2 the 1 erh ſo a or on arc dar Ma a” 


#3, b f 1 „ ages. 
| 500 ond bau- Wheder the be le . 


* ** 


* o . 4 +7 
VVV 


5 The ſtatutes of Con — to — — ity — Landon : 
* the words of the ſtatutes take in this caſe. And it is for 
Fg She benefit of the wife, * That ſhe ſhould be liable to a com- 
u miſſion” ; becauſe, otherwiſe, ſhe would be liable to per- ; 
fetual impriſonment. It is alſo for the benefit of the creditors; | 
(who can not, by reaſon of this-cuſtom, come at the huſ- 
band.) There is no reaſon to take this caſe aut of the acts 
relating to bankruptcy, The huſband himſelf was not liable 
to the wife's creditors ; nor had he any demand upon them. 
The conſequences of her bankruptcy, as a ſole trader, con- 
cern only the relation i in which the ſtands to her creditors ; 


rer n e Le e ee 


As to the e eee is no W of 1 for 
commiſſions that may have iſſued againſt ſole traders: but 
here is one inſtance produced, of ſuch a commiſſion; which 4 
is very expreſs. It ifued in Lord Hardicke's time; and was | 
directed to Mr. Atkyns, Mr. Crafter, and Mr. Lare, three 


experienced gentlemen: and Lan Hardwick allowed a * 8 : nas Gd 


WN Vets fioners, on the 
17th of July 


As to Mr. Dunning's ſuppoſed bee cuſ- 174% 
tom affects no rights but ſuch as are the ſubject of the cuf- 
tom; not marital or any other rights. | 


hn: as to the danger to the wile, from the coercion of 
her huſband---She could never be liable to the guilt of a ca- 
pital offence, where ſhe was under an invincible neceſſity. | 


I am of opinion, that a compmilion AS be taken out 
againſt her as a ſole _— with dene to PR ſeparate ef- 
fects i in trade. U | 


Mr. Juſtice Wu or Thie is a — 1 5 of the 
cuſtom. The cuſtom eſtabliſhes her being a ſole and ſepa- 
rate trader: it follows of courſe, that theſe goods, in her 
ſeparate trade, may be taken and ſeized under a commiſſion 


of OY againſt her. 


3 . 


1 
+. 


 Michaelmas Term 6 Geo, 3. B. R. 


m_ 
ani; The prefent-queſtion is not now beten the huſband and 
8 wife; but between two ſets of creditors, thoſe of the one, and 


A and her. Theſe cuſtoms (though local) are to be conſidered as 
by tag allowable under the general law of the land, when they come 
in queſtion in other cours 3 Gough we — wu be brought 

in the Teca/ court. #1 e ee 


; . As to the bullent's — 8 can not 
7 40 it, fo as to injure her creditorr: it would be a ſtrange thing 
indeed, if the huſband could intermeddle ſo as to affect the 


13 2 o 3 Pet — 1 = > Fn - 
* * 1 ets "be EE? DS er | 
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4; 
SIRE 
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5 em not de ſo, e NO HENS n IPO in lit 
Place. 9 e len 


iS 


E JO 
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to her debts in the way of her trade. And as to that 
within the words and meaning of the . 
her aſignees ſtand t in her ge + 


The huſband's allignees ein 18 ale 3 nor her 
aſſignees, his. But, the commiſſion againſt her, _ to be 
confined to matters in the wy of her trade. Pop ng ohh 


it e Mr. Juſtice YaTzs was of the ſame opinion. 


EN CO 
* r 5 1 
n A, 88 
o r Zi 


| Wh court of Londaz + but the cuſtom may be pleaded in 
» bar, in a ſuperior court. Bro. Cuſtomes 43. It may be uſed 
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LavizandAn- thoſe of the other. She has, by this cuſtom, particular pri- 
ether Aillgntesy vileges; and her creditors have particular rights, as againſt 


creditors of che wife, to theit prejudice. Aud if he himſelf 


A W | 


1 4b edi upon the e can only be brought in the 


wo in a ſuperior court by way of defence : and in ſuch caſes, the 
8 ſuperior court will tale norice che cuſtom. R 

The only queſtion here is, Whether the efſeQs of the 
& wife belonged to HER offi grees under the . e N which 
« jffued againſt her. 0 
| The property in theſe goods was 1 and 
they certainly had a right to recover them. 

In 1 Shower 183. Fabian vs Plant---Sir Bartholomew Shower 
ſaid, © That the huſband ſhall not put in bail.” The wife 
alone is chargeable z and the hy/band's effefts are not : there- 
fore he can not take her's from her creditors. 135 

A cominiflion being iſſuable againſt her is — of 
the cuſtom for her ſole trading. = 

As 
[ * 


As beteyeen che hüſband and wife; he has a right to ſeize/ ” 12765; 
15 effects: sun has no remedy” againſt him, from the cuſ- 


tom. But he can not meddle with them, lag! 1 her 2 


. bees, 
creditors. e "7 other "ng 


Pente * | 


Tbete vin: be 80 objeQion from the . She Others; Ag · 
is within them: but ſhe could not be liable to capital puniſh- or 
ment, if ſhe was uny under her huſband's coercion. X13 pt is 


Thavs not. the leaſt doubt about this caſe, 


Mr. Juſtice Aren mad, he aneh A l 15 
C. B. in his time, in the manor of Harwell; where this 
cultoin of feme covert ſole trader was eſtabliſhed, - 


Her perſon and her effects in trade are anfoenilile. to He 
creditors ; and the huſband is bound, by an implied conſent. 


The ſtatutes of bankruptey are but 0 4 es ebnen 
upon lier effects 1 in trade, ſo far as they are liable by law. 


The #afignees of the huſband only ſtand in bis place: and he 
himſelf could not have receded from his conſent, He may put 
an end to her ſole trade, in fituro ; but he can not do it, with 
a retroſpect. He can not take away the prior right of her 
creditors to her effects as à ſole trader. This cuſtom does | 
not interfere with = marital rights: : it reſpects N trade 
and commerce. | 


5 8 . Cur. unanimouſly, 
Jvnauxvr fgr the PLAINTIFFS. | 


Mir. Juſtice WII AO obſerved, | that this aſton ſub- 
jected the wife to an execution: to as bg was not liable 
at common law. | © -þ 


| Rex werfur Roger Allg. Wiadeecdey, 


20 Novy. 1765. 
12 H E. Ane had been Send on the hawker 8 and Conviction on ; 
pedlars 26t and the conviction was ene hither, 1 hawkers and 
pedlars act, not 
certiorari, 8 to are ſet afide 


for inaccuracye 


Sir Fletcher Norton objected to the Fong” TER for 


1ſt, He was not ſummoned, to anſwer to the charge: at 
leaſt, it does not appear, that he was ſummoned. 
"00. 4 | 2dly, The 


126 Tess 8 Cen 5 h K. 1415785 


en x | aelmas Term 6 Geog 3. B. R. 


1766. adly. The witneſs was not examined in 1 ; 
5 2 9 nnn, x 


\ Rex 7. as appears upon this eanviRion, cure _ i 8. nar * # 


_Arxin, 
+ And V. ante, 2 ment 


16 
N 2 3dly. The witnef ane beer hm 10 bea havker r 
hs «ge ny 0 e. of the conviction. q 


Paſch. 17617 
Mr. . allace was en the protec” But | 
. 
8 theſe objections were not well ſounded.· Fer ö 4 


1 ft, He did appear, and denied the guilt 3. but did mo 4: 
7 78 further time to produce his evidence, or to prove his inno- 


ee He _ nee 12, have. __ e e de- 
S "ag. 


It be 
N EL prin, bags: * 


| 24ly, There is an 8 in this conviction: but it 
appears that the defendant expoſed his goods.to ſale, on the 
It: PETE FIC . | 


Fer cur. nanimo ly, 
menen AFFIRMED, | 
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Court will not R. a and Sir Fletther Norton moved; upon Tg, 
2 3 day the 1 2th of this preſent November, on behalf of the 
—— 10 wha were burrough-juſtices of Corfe-Caftle, and 
ſentepce may be had confeſſa themſelves guilty. of an information & charging 
1 8 them with a very great miſbehaviour in the execution of their 
1. M . refuſing a licence to a public-houſekeeper, out 

p. 1716. office, (viz rerunng a he P PIEKEEPET, 
Re of pique and reſentment, and upon bad motives, ariſing from 
their attachments in refpe& to a hte parliamentary elec- 
tion ; and acting therein under the influence of one of the 
candidates ;) for a rule To DISPENSE 20i7h the, PERSONAL ap- 
fearance of the defendants, on the undertaking of their clerk 


Fn court ow Hi anſwer for their fines,” | 


— 


— 


232 1 

% A 
N WR Een 
„ 
e 
— — —— ——— 


' 

nod: 
_ 

"OE PLS 


k 


5 rerm 6 Ges. 5 B. L 


| Ie b. defedod immediately (who any rule to ſhew. 17555 
cauſe) by Mr. Serjeant Davy pas, ne Mr. Du — -, 
pings of counſel for the e And | . any. 

Poe „F x 


= — upon ell Ub, ee nj 


| . doQtrine: hid Pa ar. Aa ah greet 

by the counſel on both fides, was that though ſuch a motion 
was ſubject to the diſcretion of the court, either to grant or 
to refuſe it, here it was leur ani certain that the puniſh- 
ment evould vor be corporal 3/ yet, it ought to be denied in 
every caſe where it was either probable or po//ible that the 
puniſhment would be corporal. ' And though the court did 
not then declare what puniſhment they would inflict upon the 
preſent defendants, yet they ſaw the offence in ſo atrocious 
a light, as to be far from determining That it would be 
« ONLY pecuniary.” And Mr. F7yflice WIL Mor and Mr. 
Fuſtice ASTON ni that even where the puniſhment 
po moſt probably be only pecuniary,” yet in offences of a 

groſs and public nature (as 'they be held this to be) the per- 

forn convicted ſhould appear 1 perſon, for the ſake of ex- 
ample and prevention of the like offences being committed by 
other perſons z as the notoriety of their being called up to an- 
fwer criminally for ſuch offences would very much Fondue 
to deter others from venturing to commit the like. 


Tux Covxr therefore, 228 the vhole, aua 
bee the motion, | | 


The $ENTENCF of the Elder now | col this 20th 
of November) pronounced upon them was, 
that they ſhould be committed for a month; 
e 50 J. a - rack ; 195 e 'till the 

WAS 1 « 


| 


\ Ruſſell verſus ON 

A | ders 21 
OV. I . 

Motion had been _ for the di chargh of the defend- eee who 
| ant out of cuſtody,” for want of having been charged in 353 
cuſtody, within two terms. The motion was founded upon 3 iy 
2 rule of this court, made in Trinity term 1716, 2 G. 1. diſcharged for 
whereby it is ordered That if any defendant ſhall be com- want of being 


charged in euſt- 


2 Ms. to the cuſtody of the marſhal, or charged in cuftedy oay, wichin two 
ke of the marſhal, or arręſted or . by virtue of the terms. 


e proceſs of this court te the cuſtody of any ſheriff or 
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> : a defendant, who was not in cuſtody 


1765. 4 13 at the ſuit of u ibi and 


5 « ſhall fo 1 for two terms; and the plaintiſf 


1 85 ve © ſhall not d inſt ſuch defendant within that time; 

Tra & ſuch defendant, =” the end of the ſecond term after 

„ ſuch impriſonment, ſhall be diſcharged out of the priſon 

te where he ſhall be ſo detained, on filing conimom bail 

« figned by one of the juſtices of this _—_ without VEE 
Kamm F 


Cauſe was now ſhewn : and the. queſtion v was atk the 
; upon being räxzx; 
e but had SURRENDERED himſelf in Achauge of his bail, 
& was or was not SUPERSEDEABLE within the abovementioned 
10 . tion, the | 
c court.” ' E pe a C ** 


43 Mansr1zLp—No danke, the tdi run bon the 
time of NoTICE of the e me” in Oo 


1 4 ** 


Rl MADE : ABSOLUTE, for « diſcharging 
the defendant 0 out of cuſtody. . 


Mrxoranpunt—The debt as a large. one; upwards (it 


® V, poſt was ſaid) of 30007. and an & action was brought by the 
2060. Per , Plaintiff, ſoon after this motion, againſt his attorney Mr. 
Yalden 18th and Palmer, for his neglec in omitting to charge the defendant 


agth May 1767. within time: which action was tried in C. B. about 24th or 


25th June 17663 and * "NG been given 9 Mr. 
Palmer. 5 


Gray verſus Aſhton. 


* Sham demurrer T HE defendant having 4 a 1 order upon 


* * the terms keen ken 1 of « pleading an iſſuable 


ing _ "os put-in a Jour e . 


The plaintiff's attorney, looking th this as a mere eva- 
ſion of the judge's order requiring the © pleading an Hut able 
& pled,” arab judgment; ſuppoling __ a s 141 
is not an iſſuable plea. 


- 


The deſendant obtained a rule to'ſhew cauſe why this . | 
ment, which the plaintiff's attorney had ſigned, ſhould not 


| be ſet aſide.” And cauſe being now ſhewn; it was prayed 
by the counſel for the plaintiff, that this rule might be diſ- 
charged with 6%. 


Tus 


4 { 


| Michaelmas Tem 6 Geo. + * "Ry p 
Arr pen ff 


« 0. 


© 


I FOE * il 


533 court, 8 a rea and | 


fair demurrer, and a sha one: the former i- an ifſuable | 


plea, within the intent and ng 1 wa judges 8 Se 5 
in enen e art an cy ; 


_ Rows piscnanceD, i ah. 8 
"Re Eta; verſus Coſtello. | 
Tas „ eee op E. 8 


reer 22 Nov. 
7765. * 
One alone can- 


verſe a judgment of their s, affirming a judgment in G. got bring error 


B. there, in an action of debt for 1800/. brought againſt 
William Knox by Chriſtopher Fallon deceaſed ; and alſo af- 
ſrming the adjudication. of C. B. in Ireland, of execution of 
the ſame judgment upon writs of ſcire facias iſſued out of 
the ſaid court of C. B. in Ireland againſt the ſaid Knox, at 


on 2 judgment 


the ſuit of Edmond TT and Edmond Fallon, ſurviving ex« 


ecutors of the ſaid 0 riflopber Fallon, 


It appears upon the return, that the original action was 
brought in C. B. in Ireland, by Chr: 447 Fallen ; z and that 
he — his debt, and alfo 1 L 18s. 5 d. for damages 
cccgſſone detentionis dabiti. That a ſcire facias quare executionem 
mn iſſued, at the ſuit of the ſaid Edmond. Fallon and Edmond 
Cofells, ſuggeſting &« That Chriſtopher Fallon was dead, and 
that they were his ſurviving executors.” That upon this 
ſeire facias, the defendant pleaded payment : which was found 
againſt him, with ſixpence damages, Whereupon it was ad- 
judged, © That they (as his executors) ſhould have execution 


« againſt Knox, for the debt and damages aforeſaid :” and 


it was alſo adjudged. © That they do recover againſt the 
* ſaid William Knox their coſts and expences aforeſaid, to ſix- 
« pence by the jury aforeſaid in form aforeſaid aſſeſſed; and 
4 alſo 171. 144. 8 d. for their ct and expences aforeſaid ad- 

4 Judged to them at their own requeſt, by the court here, 
© by way of increaſe according to the form of the ſtatute 

„ in ſuch caſe made and provided; which faid coſts and da- 
© mages, in the whole, amount to 17/. 18 5. 2d. and that 
_ -y ſaid Edmond Fallen and Edmond Coſtello have execution 
« Ke 


Only one of the executors appeared. to the writ of error in 


B. R. in Ireland, viz. Edmond CoftHlo , who, alone, ſued. out 


the ſcire facias quare executionem non, in B. R. there; and yet 


that court affirmed the judgment of C. B. for both 3 and the 


adjudication v Was That BOTH ſhould recover,” | 
2 1 | This 


* 


x ; g 9 A | ? | | FA 
3 A 4 pe; 1 2 ; N W 5 ; 1 
1 . 2 2 -4 7 5 N 4 5 4 4 faq 4 ' I ; 1 i 3 l ; J L - * & 2 d : 1 : i 5 , # 
elmas Term 6 Geo. 3. B. R. 
en 3. | . * 
' 4 7 
z — 


„ . 
e e dan en u. be ages. tc 
sas then adjourned; and now ſtood in the paper again. 


5 Knox v. 5 I FFC „„ Q ⅛ m Bs 108 Tl 
Cos TzII0. Mr. Aſbhurſt, for the plaintiff in e ror, made theſe two 
; N N N 128 15710 l 


1|. The court below have given damages ler Me 

of the money: whereas damages can not be given in 2 fir 

facias. I Ro. Abr. 574. | Letter P. pl. 6. 1 a ſcire faoiat, 

| | « no damages ſhall be recovered.” 2 H. 6. tg. nor could 
4 preventing frivolous and vexations ſuits.” V. ſe, 3] 


e he alſo cited 6 Mod. 157. Fanſhaw v. Morriſon, Hil. 3 Am. 


2d obſection— The /cire fac  executionem non, in 

the King's Bench in Ireland is prayed by Edmond Coftello, only; 
though the writ of error is brought againſt the vo executors: 
and yet there is no ſuggeſtion © That either of them is dead;” 
though only one of them appears to it, and prays the ſcire 
facias, #1 « Fs F- 1 i 5% . g 


The caſe of Breuer v. Turner in 1 Sir J. S. 233. is in 
ſome degree applicable to the preſent. The judgment was 
againſt two; and was ſo deſcribed in the writ of error: but 
it was laid to be only ad grave damnum of one of them; 
though it did not appear, that the other was dead. There it 

Was determined That both defendants ought to joir in the 
o writ of error.“ here, they ought both of them to be joined. 


Mr. Wallace, cuntra, for ſupporting the judgment in C. B. 
in Freland and alſo the judgment of affirmance in B. R. there. 


He allowed the firſt objection to be good, if well founded: 

and mentioned the caſe of Henriques v. Dutch Weſt India 

Company, in 2 Sir J. S. 80), 808. and in 2 Lord Raym. 

* $34.6, C. where the judgment was reverſed for the damages. 

But he denied that damages are here given rox the delay of 

The 'ury find execution: the words are only © That he has been damaged 
« That Knox © and put to coſts.“ The damages are only 6d. on a debt 


4 tid not p77 of 1800 J. and the judgment is © That the plaintiffs recover 
4% gebt and da- their cots and expences aforeſaid, to 6d. by the jury aflefled ; 
« mages ſo a» and for increaſe of caſts and charges 17/. and upward. 

« aforeſaid re- | | 

« covered againſt + 33 ; 955 | 3 : 
« him by the aforeſaid Chriftepber Fallon by the ſaid judgment in the fajd ſevera? writs of fir 
« facias mentioned Cc: and that the ſaid Edmond Fallon and Edmond Coftello, by the non-pay* 
4 ment thereof, as executors of the ſaid Chriflepher Fallon, were BDAMNIFIZD AND PUT 74 


& cosTts, to the amount of fxpence ſterling.“ 


Tf, Taſk; but 


But if it hould be admitted ic That dish damag es for the 


« delay of execution; yet the judgment pate to be re- 


verſed only for the 6d. as was Fae in the mt; * W | 
and the Dutch Weſt India Compunys * F 


As to the ad objection No caſe is cited in proof of i .. 


No obj ection was made. It was the plaintiff in error's fault, 
1 to in the other executor, However, one executor 
alone may” call upon the ape in error, to affig errors: s: 


bh of them. 


Bor here, the * executor 7 Edmond Falk ) wall 5 
intended to de dead.  Henſlot's cafe 9 Co. 36. 6. * 


Mr. Abburfl, in reply. The Judgren wut be reverſed 


in bt, if at all. 


The 64. is as e 2 farifaftion for 3 as it is * 


** 
Lord MaAx$FIELD was not i in court. 


Mr. Juſtice: Wil Mor (after ſtating the * oats. 
cularly) ſaid 5 The court g to INT a judgment reco- 
Nee f e x nit: 


+ 


twenty-hird year of king G. 2. and the 8 below 
have, not yet obtained the effects of it. 1 


The firſt objeAion turns upon a fact, which 4055 not 
lupport the objection. To be ſure, damages for delay of exe- 
ation can not be given in a ſcire faciar; nor could 40e, till 


the ſtatute of 8, 9 W. 3. c. 11. and if this cafe were ſo, » v. Sect. 3. 


the judgment might be rererſed as t the 64. and aimed 
to the . 20 f. . 


But here || che: being « damnified and put b coſts to the 
amount of 6d.“ is only meant as a foundation for the cofts 
4e increments : and the judgment is * That the plaintiffs ſhall 
<« recoyer 1 7h 14s. 8d. for their coſts and erpencer, Sc.“ 


„ The 2d objection is © That the PIR Facias quare executionem 
"8 is e by only one of theſe 7wwo executors,” . 


7 5 *. 
N » 7 q 
* #5 Ew tf * 8 > F * oy 3 p 
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- This original judgment was t ſo hg we as "ao 


: 11 „ =; NG 


. — E wi : Re" "ROO Jus EEE \ = 
rr EL: > ERS En r _— 2," 3 — 
: N , 0 8 No by oe 2 5 TT WT, 
* 7 OW *- 8 1 ä 


LO 


— a 333 OE oo 
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1592  Milhanial Term ö MED gre *. | 


20 | JE the caſe of uk v. 1288 5 cited by 
Mr. A/bhurft—It may be right: for bow aro hare Ale . 
jdm to reverſe the judgment. Totes Xo io SN Viv 


CorTtLiLo. Fog Ws : 
But a e facias quare — non Is 3 to the 
phi ner in to giga his. enrort. He a6 bg 
ans his errors. Therefore he waved any object. 
= 555 itted the one executor to be e to call 
upon him merely to aſſign errors. He might 1 — have 
moved to quaſh, it: but as 15 did not challenge it, Job 
waved the objection to it; and we are not to th th 
other executor to be alive. RK 
No caſe is cited to — 1 us to 1 this judgment: and : and 
it can be attended. with no inconvenience, to affirm it. 


Mr. Juſtice Varks allowed the principle of the 1ſt 
xs mens _ denied that the fact 2 it. © Damage 


4 


Ls As to the 2d objection. He was very n the judg- 
ment ought to be affirmed. in * Mr. Afohur/?'s. caſe 
cited from 1 Sir J. 8, 233, is not like hir Caſe, © Hacke 

© Ta Ferne, in Cart 7. indeed i 18. a determination That 

e a writ of error by one alone upon a judgment againſt two, 
cc is ot good.” But that is upon account of the inconveni- 
ence that would ariſe from a Ae delay of the ex- 
ecution, if every defendant might bring a writ of error by 
himſelf. Now that reaſan does not bold, in the preſent caſe, 
where theſe executors are 7 N in e and not 


| paintifs, 


I Mk Juſtice Asrox declared himſelf 92 'be of the 
"Ro opinion, | Er n 
 Whereupon, 5 — unanimous opinign of all 7 te. 


1 bet Joncuaur Was ARPIRMED. | 


Holcombe ombe and Another verſ Wade. 


. I.. was declared by Mr. J. Wilmot and Mr. J. Yater (Lord 


Mansfleld being 6 — and Mr. F. Afon Koo that the 
of attorney t general rule of P. 1 5 C. 2. about the neceſſity of an at- 


confeſs judg- 
ment, limited 


to particular cauſes; upon which party 15 ia cuſtody. weary 


as it n 


torney for the defendant being preſent, Whenever a perſon 1765. i 


in cuſtody- gives a warrant” of attorney, c T0 CONFESS JUDG- 


upon he is in cuſtody; and does not extend to warrants of 3 
attorney given © __ Mey omg ju = pe in OTHER actions.“ 


This rule for- 
8 then fi Ld. Raym. 797+, vid, bail and 

. hep BR 

the rule is given. % oats 


e 5 2 
on : op et en ene Sheds 3 pod « the rea! von — —— 
to e 
Lack a 4 K. Ag 76" wal Wy Ds pig 
being in their 


R. Gun, on behalf of the defendant, had tired on 8 not 
T — the 19th inſtant, in arreſt of judgment: and 56 be. __ 
one of his objeKtions was to che manner of joining ifſue, 
For that this iffue was joined (or rather not joined) in theſe tiff ſays the de- 
words—# Er predifius A. P. fimiliter 5” which was a repeti- eng ri | 
tion of the ſame name ( Fir that of the defendant ; z) inſtead the plaintiff 
of ſaying, 66 Et far joined tithe wh uf ſuniliter ;” ; that, in likewife. 


efect, the party. as joined iſſue with Bimſelf. 


Lord aks EI D adviſed Mr. Cox to mY this ob- 
jeftion to the want of joining iſſue; and to it on his N 


objetions f in arreſt of judgment. 


— 


However, Mr. Serjeant Forfler now renewed it; EY 
ſerving that this was the plaintiff's own miſtake; and not 
the defendant's : and he cited Comync 376. V. . Lefter, 
and 2 Sir 7. 5. 117, Heath v. aller, 12 prove. it fatal. 


But the three judges CI N * now r 
orer-ruled i it upon 


Mr. Juſtice Wur- e the leaf & bas v. 
Cburchman, . M. +00 BR: (which I took the liberty 
of mentioning to have been /ince confirmed by * one of 
Claver v. Jordan, Mich, 7 G. 2. 1733. B. BY _ 


| The Rol x for ſhewing cauſe why. BY 8 
ſhould not be arreſted, was DISCHARGED. 


N. B. That Lord Chief Juſtice Lee (then only Mr. juſtice 
Lee) did, in both the laſt- mentioned caſes, cite another caſe: 
of Rowbong v. Hickman, in P. 9 G. 1. in this court : which 
vas debt upon bond; and the defendant pleaded cc Solvit ad 
i Gem, et hoc oe quod inquiratur per * The rd 
XY 


nent,“ is confined to judgment in the particular cauſe where- 1 


— Geo. 3.B/R.. / - £993 


2277 — — bet in be preſence « of an n 


* 


1794 ; of as Term 6 Geo. * A. 


=; | ſaid, © Be Form the oudant fimiliter:”. This was move 
2795; in och tes, e e 8 


# "a> 


Heir . * TY 
* dl be at pod re ONES +4 } "ge 1 


ber Zouch, ax ig eee cad e, ae 
Nov. 3765. 

cee e HIS eee ee nie ueſtion 
/ Seen Tas was © Whether an IN ANr's conveyance” by by and 


and cannot bs * relegſe was abſolutely vom, or only VOIDABLE.” 
avoided by entry 


during infancy. This cauſe had. been twice\tried." Upon the firſt trial, an 
incomplete caſe had been drawn up and agreed upon; which 
having been argued on Friday 17th Fune 1763, by Mr. Ser- 
jeant Glynn for the plaintiff, and Mr. Dunning for the de- 
af 20 Anden, Loxẽp MaNnsFIELD. then obſerved, that many cir- 
cdeumſtances were neceſſary to be known, beſides thoſe con- 
. tained in the caſe as it then ſtood; which was not ſufficiently 

ſtated, to come at the merits: and if the parties could. not 
agree upon the facts, the cauſe mult be tried over again, and 
_ thoſe facts aſcertained, , It was. therefore adjourned'at that 
time, in order for the neceffery facts and circumſtances to 
be mor: completely ſtated: and, the Rees; not ENS to 

them, a ſecond trial became requiſite. 


It was tried this ſecond time, at the lent Ts: 1 15. fi 
Somerſetſhire, before Mr, Juſtice Yates 3 when a verdict was 

found for the plaintiff, ſubject to the 1 of "Op . 
upon the following caſe. _ 6 


aher 


Special caſe. Jahn Bicknell, bann Gated I in fee of the 
meſſuage and lands in the declaration mentioned, by indenture 
of leaſe and releaſe dated 24th March 1750 and 25th March 
1751, conveyed the premiſſes to William Cook and his heirs, 
by way of mortgage, for ſecuring. the. repayment of 280. 
William Cook afterwards. died, leauing John Lamb Cook, an 
INFANT, Bis eldeft ſon and beir at * 15 and alſo leaving his 
widow Elizabeth Cot and the ſaid Jobn Lamb Cook his we 


executors and as e 


John Bicknall, the mortgagor, 8 — ht the title 
_ deeds of the nile to one Mr. John Williams an attorney, 
and deſired him to procure the ſum of 4000. upon the ſame 
ſecurity; in order to pay off the ſaid mortgage to the Cooks, 
and for other purpoſes. Williams applied to the leſſors of 
the plaintiff, who agreed to advance the ſame: ard by in- 
. dentures of /raſe and releaſe bearing date ref; peckively on wy 


* es = 


. « | . — 
. by 0 SI |} 8 
x « * 
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| agth and 36th of June 19614, between the! faid Fobn Lamb, 6x. 
Cool (then being an infant of between 16 & 1 years of gy. 
age) and the faid Elizabeth Cook, of the iſt part; the ſaid Zovch er 
755 Bicbnall of the 2d part; and the Taid Henry Abbott and dim. 
Catharine Hallett, (leffors of the plaintift) .of the zd part; 488d v. 
the ſaid Fohn Lamb Cook and Eliaaberb Cook, in confideration Pazz0xs: 
of the ſum of 280% in the laid releaſe mentioned to be to 
them paid by the leſſors of the plaintiff, granted and releaſed, 
und the ad Fobe Bicknell, as well for the conſideration 
aforeſaid, as for the further ſum of 1207, to him mentioned 
to be paid by the faid leſſors of the plaintiff, granted ratified 
and confirmed the faid premiſſes to the ſaid Abbott and Hallett, 
and their heirs, to hold © them their heirs and aſſigns for 


| The faid Mr, Filloms when he drew the Hit mentioned | 
mortgage=deed, apprehended that the Whole principal ſum 
of 280. continued due to the repreſentatives of the ſaid 
William Gook, upon his ſaid mortgage; and therefore ex 
preſſed that ſum to be the confideration paid to them: but, 
in fact; the ſum of 100. only principal money, and 91. 
for intereſt, then remained due thereon ; the ſaid William 
Cork having been paid the other 1804, in his life-time 3 and 
accordingly, at the time of the execution of the ſaid laſt 
mentioned indentures of leaſe and releaſe, Elizabeth Cook re- 
teived 109 J. being the principal and, intereſt then remaining 
due to her Ton and her as repreſentatives of her late huſband, 
upon his mortgage; and the reſidue of the ſum of 400 J. 
was received by the ſaid John Bicknell, from the leſſors of 


* 


the plaintiff, 


The faid Jahn Bicknell continued in poſſeſſion of the pre- 
miſſes from the time of his conveyance thereof to the ſaid 
William Cooks until the year 1756; when he conveyed the 
premiſſes, by way of mortgage for 200% to one Thomas 
Thorne, for a term of years, who in arch 1762 aſſigned 

the ſaid term to the defendant Henry Parſont, in confideration 
of the ſum of 2281. in the ſaid deed bf aſſignment men- 
tioned to be the principal, intereſt and coſts then due from 
Bicknell to the ſaid Thorne : but before the aſſignment to the 
defendant, Mr. Williams, then being attorney for the lefſors 
of the plaintiff, gave the defendant notice of the mortgage | 
made to Villum Cook, and of the aſſignment of it to the 
leſſors of the plaintiff, | Cs 


On the 25th day of March 1764, two days before the day 
of holding the alles at Taunton, the ſaid John Lamb 2 
made an entry on the premiſſes, in order to avoid his ſaid leaſe 
and releaſe to the leſſors of the plaintiff | 

Vox. III. | WE The 


Panrons. 


— 


| Michaclrus Term 6 Cen 3 BR. - 


8 D. 
r . 


e 3 
ih Mr. Serjeant Glynn, for the plaintiff, . in ſupport of the 
| infant's leaſe and releaſe ; and Mr. Dunning, . ; 


| = who inſiſted upon their being lch * 


NM. 8 . is a © 1 


vilege; and that the infant only can avail himſelf. of h his in- 


fancy: no other. perſon can do ſo. He eited Whittinghan's 


caſe 8 Ce. 43. as an authority for him; though he owned 


that this caſe is not quite conclulive, as it is confined to 
coffments. Yet it ſhews, that privies in eſtate (as joint- 
tenants, }/ and privies in law (as lords by eſcheat,) ſhall not 
take benefit of the infancy of another. eee 


he 1 e eee 
3 not object, it is/ good a againſt Mw 


world. He cited C. Litt. 377. Ce. rf. os 51. - Baconon'Uſes, 


. and he added, that the doctrine is clearly ſtated in 
Humphreflon's caſe in 2 Leon. 216, 218, and Moore 2. 8. 


| VM. 8. c. Ke” e e ny vr e, ae r ere v 5 


Bendl. 195. 
Oven 64. Dyer 
337. 4. and 42 


And, 40. 


* A 


12 f is net a — 1 the perfor of fall | 
age is bound the choice of 1 2 or not agreeing 
to it, is not reciprocal. 


' Therefore Jobn Lamb Cabs aft 'was good at che time; 
yo bo and mug ry mouy ron narry 


L 


1 The gat p : at be ae nded _ besen of 


ow: 
In the dis if an n infant 8 ea a leaſe PPAR reſerving | 


rent, it muſt therefore be void. But a leaſe made * 


in order to bring an ejectment, is good: 12 5 chere the in 
fant is not * | 


Here, Toe infant is 5 not, can not be prejudiced. 


The mother a being joint-executor with 1 had s Z 
aer to receive the money, and give a diſcharge for it: and 
it was received, oO CO VO: a 


— Term 6 Geo, 3 B. R. 


| . id 


"Mr. Donal i: eb 
that both the firſt and ſecond. Bun. 
ee e e ah ran gs m 


This is not a caſe, he Kal, e de e 
wo ONE Cty OO AE SERENE IH Ges: 


The 
« good, ul difſented to by him, When he comes of age.“ 
But I af that his difſent ſhall have a retroſped? : it reſcinds 
his act, and makes it void ab initio. And he may avoid it at 
any time; either at the iam he comes of age, or earlier. It 


was formerly a doubt, whether a dum Jt 0 etatem would 
le, after the infant's coming of age. © wh 
He argued that this conveyance by l. and 10 was 5 


| folutely void. A feoffment and livery * ſeiſin perſonally and 


daa iven by the infant, was the only method that could 


it only voidable. 


A defeaſible eſtate is not the effect of every ſort of convey- 
ance. (And here he went into deep and ancient law con- 
cerning the different ſorts of conveyances,. and the different 
operations of We He cited 
and Infancy 
4 livery Tp by an infant bimſelf," and not by A is © 
© voidable, and nat void ; nota diverſitie.” 26 H. 8.2, 


Whiting how's 1 8 Co, recogntins | he Aiference be= 
tween delivery of ſeiſin, and a delivery of it by lettor 
of attorney. (ſee pa. 45. a.) The delivery alone is the foun- 


tation of the voidable eſtate : and the reaſoning cannot there- 


fore be 2 to any other ſort of "IRC than a con- 


He cit caſe of FR 3 and LY of one £5, 

Frevil in 9 H. 6. fo. 6. pl. 14.) and a 

a feoffment by an infant, without livery. o ſe in actually and 
perſonally given 1. 17 is void ; l a voldable n 

paſſes by 1 perſonal livery, 


; . + | þ 4 . 
| i , j 

p g * 

5 * 


0 2 


rjeant's propoſition. is ® That the infant's act is | 


ed from it, that 


— wh meu to the. eee Is 


—— 


” Zoven en 
dimiii. 


AvnoT and 


Another v. 


Fantus 


ro. Ar. title Coverture e v: ante; 
I: Where it is ſaid & That a feoffment and _ — 710 


5 Lerffs S. ig L 


| [Andi infant's perſonal livery will ereate a votdable eftate, 
2 Soren age the infant be of, Therefore though — 


actual perſonal liyery be good, till 1 ye 8, 1 other- 


viſe, where his livery is not perſonal 55 


The ditinion T have taken is Ae bene and i 
laid down in expreſs terms. in Finch's 1885 ak 2. Pa. 10%, 
| Lau. where : for it is not . 102. 1. | 


In 26H. 8. pl. 2. Fith-Herborr Laid, tienes ay 
lead © That he did not grant, by the deed,” 0 7 K 
ing that it be ſealed b FF, hers nothing paſſed, 
if the infant had ma : livery of ſeilin at the door of the 
church, peradventure this might, change the cafe. As if he 
2 goods; and delivers hk himfelf, he ſhall not have 2 
t o 


f treſpaſs z no more than an affiſe, when he makes l · 


2 and 8 ge but if he makes a letter of attorney, it 
And d. difference was granted by % the err. 


Broke adds, at the end of his abridgment of this ak | in 


Bro. Abr. title Coverture and Thfancy, pl. 1. 33 #6 ic vide que 
te Jjvery dun fait dun "TO no nbc al Herd de terre ou bient 


8 28 


' Yet! own, FE . 12. of the tabs title ſeems rde 
| 5 and bit is copied into F. N. B. title te Dum fuit infra 
e Etat (V. new edition pa. 426. in margine.) Here, 
indeed, the livery of the deed and the livery of the land are 
confounded. But theYear-Book (upon looking into it) appears 
to be miſrecited ; and fuch a queſtion could not ariſe, In Cr. 

Car. t63, Sir Thomas: Holt v. Sanibach, the infant's grant 
was agreed to be void as to the remainder. And in Thompſon 
v. Leach, 3 Med. 301. and Carth. 435. S. C. It was holden 
| & That a ſurrender made by an idiot or by an infant is vid 
« ab initio ; and. that any perſon may take advantage of it.” 


fo orbiter by an infant cannot be by deed, but is a3/o/uteh 
void. Llogd v. Gregory, Cro. Car. 502; 1 K. Abr. 728. 


The 5g of Tbompſen v. Leach is the fulleſt reported in 3 
Mod. : and there, an infant's ſurrender was conſidered 
as abſel N A clear diſtinction was ' alſo taken between 
the m5 wh, /f of an infant, (the form of it,) and the operation 


of the deed : and it was determined, that It deeds by _ 


A are wid a init. 


N ji 


Buchbach — un = 
perſonal livery chat are vom- 8 7 


ae is only fee i e 

erf e Bro. Abr. title Coverture\and Infancy, pl. 40. re 4 
ferring to 34 4%, pr pl. 10. ſays Tenetur cler „ fue Zoven er ” 1 
« releaſe Jenfont de tout le droit en * de que il ne fuit Lingus . | 5 
« ſeiſe, eft void & c: mes aliter dicityr dun JJ ow, E 2 


« Feaſon del diverſitie ſemble py Pegs 4 del 2 Hos MICE Pansen. 
by fes veidabie'y ee een e ene 14 bn 5 10 


| Therefore-an infant's RELEASE ve, not evoidable only. 


i 


18 (V4 


Lord Cole had not conſidered this fub; ect, or at leaſt not 
expreſſed himſeFujjon it, with his” Amr abou In I nfl. 

1. b. and in 247, 5. he does not diſtingwſh een the 
afferen conveyances : : and he makes entry equivalent to li- 
very. So, in 2 If. 673, on the ſtatute of 27 Hl 8. e. =_ 
concerning inrolments of bargains. and contracts He lainly 
conſidered the deed as ab/olutely void 4e Tf an infant bargain 
« and ſell lands which are in the realty by deed indented 
« and inrolled, he may avoid it when he will: for the deed 
« was of no effect to raiſe in uſe e. 80 in 1 bt. 45. 4. 
for want of 5 the 2 forms of A t , 


he is not accurate. f 


In the caſe of Nos ex 2 h v. jo in TER 31 
6. 2. C. B. a leaſe b 2 or life was holden Voidable 

enh, wher leaſe Was as made by livery... Therefore 
Lord Coke wal be 1 bat 4053 conveyance as (operate 
BY LIVERY. 4 | 


* 
2445 ET 5 N N * Ns 
\ 


As to infant's luer he bao of the, infant is contidered. 
His leaſes are good, if a rent is reſerved upon them. But 
this exception] ariſes - man Ha: 3; like! contracts. for meat 
Se. He cannot occupy his: tands. himſelf : therefore it is 
neceſſary, to validate his leaſes reſerving . * is _—_ | 
tion TURF to no other caſe, | 


And tds juſt che ſume, whethan che inifaptbe tit: 
age, or ſixteen: there is no line drawn Is OY 
= of an infant. 


* > 
* 28 p 2 4 


Y 


The bees 55 en e the 10 to A 4. been as 1 | 
ſay. And the act of 7 G. 2. f c. 19. rectifies the inconve- + He manifeſtly 
* in ene reſpedt, as to infant-mortgagees. FE Tao 5 
a V. poſt. 1803. 
Aa jos conveyance 5 and releaſe i is abſolutel aid. 
The derds are e though © Non 2 GW 


© yl 


\Zovenu-ex - 
Asso arid 
Another v. 
Pansen. 
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* * 


m. coneqance was god ll the ed. 


Diab etatem—What Mr, Ds fa is not 
enen 5B L have urged. * — 5 5 1 


But there is no ae oppor dating of rg 


been. 


to the citation from Bro. Are | dors oY lo 
* « That lt ther as of an nt ve | 


The entry (upon an 3 ) is not 3 to 57 


and ſeiſin: r 8 l a 


continuance. 9 4 
-i infants as only wide, wor void, * 
So, Lali by infants without reſerving rene. 

The low only prevents the infant from being injured, 


A to the grant of an infont—He may conſider it as a void, 


| oble act: but it is 1. 4 nullity. And the term “ your” 


* 
* 1 
. ; 1 


means only (in ſeveral of the caſes _ 60 . n 
ce * may avoid it,” | 


1 3 
to avoid the act was the heir of the perſon. who did the act. 


A releaſe 9 5 "Om agen from en which ny i 


1 Rp = a t to 3 « That Jon Lamb cat 


1 Conveyance v was a word one,” 


The 20 5 a N by Mr. Dunning does 


not 3 the law to have been as he ſuppoles. 


2 — — 
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— 6 Geo. 3. K. . 
e Rating the eſe minwaty now | 1765. | 
acivered the refolution of the nen 8 


The merits of chis cauſe turn upon two general e Ame 
1ſt. Whether this conveyance. is good, and binds the infant ; 2 
2dly. If it does not bind the Net Hoby —Whether the defendant. Parzonts 
can take e of * eee and Aae en n * 
i 25 


al - frft—Miſcrable muſt the woe Min ft ang 0 cen 
excluded from the ſociety and commerce of the world; de- 4**fion- 
prived of neceſſaries, education, employment, and many ad- 
vantages; if they could do no binding acts. Great i . 
nience muſt ariſe to others, if they were bound by no 
The 5 at the ſame time that it protects 2 
becility and indiſcretion from injury through their own im- 
prudence,. enables them to do binding aQts; for their on le- 

t Hy without 9 to chemleirs, for the yn 

others. 00 


W ve reaons of which ae cui. 
able do dhe preſent caſe. 4s 5 


If an infant does a right at which he = to 4 which: 
he was compellable to do, it ſhall „und him: as if he makes 
equal portition z, if he pays rent; if he admits a copyholder, upon 
a ſurrender, * But there is no occaſion to enumerate inſtances : 
the authorities are expreſs ; and the reaſon, deciſive - Ge- 
© nerally, whatſoever an infant is bound to da by law; the ſame | 
« ſhall bind hin, albeit he doth 1 it poker ſuit of law,” n en, Lt 
„192, fs 
The 24 reſolution in Conny's . 18, That Achough + 9 Co. $5! b b. 
« the infant in the caſe at bar was not compellable to attorn, | 
e becauſe the manor was not conveyed by fine; yet, becauſe 
« by a mean, he was compellable to attorn, ſoilicet, if a fine 
“ had: been levied, the attornment was good.”  PForteſcue | 
lays it down. larger, 18 H. 6. fo. 2. 3 did but _ 
2 which he ought to do: e the ite d e is ge 


vs The ut attornment of an infant to a EE Fr by. deed is good 
0 becauſe it is a lawful act: albeit he be not, upon that grant 
© by deed, compellable- to attorn.” Co, Liz. 315. 4. The 
reaſon is manifett—A right and /awful act is not within the 
reaſon of the privilege ; which is given, to protect infants from 
wrong, His being compellable by any mean, or in any way 
5 do it, Noe. the 12 to be ſubſtantially what he ought to 


Oo 4- N EA In 


J'S. — "i 5 7 Ab 


ny. | Michacimas as Term 6 Geo. 3. B-By | 

176 1785: In the caſe of Holt v. V. -The ee bein  compet. : aſe An 
lable by the eceltfiaj ical court would have anſwered the ob, guilty 
eee "ar tniubh 4h hk de 9 by the 8 
Te. ae law; therefore civilians . heard. b demn 
Tan, To what oſs ſhould the law permit a minor 1 hola an By 
act, which, in any way, e ny mean, b juriſdic. te do 
tien, he might be compelled to b a gui, NN Was un. 8 8 
done ? it would be aſſiſting him to vex and e others, with. It i 
: , the leaſt benefit to hinyelf. . Paint 
Auster WY which may be REM — — week is hc n 
cc Phat che Ats of an infant, *whi ich do not rouch Bie intereſt, CORY 
5 but take effect from an authority which he is rrufted to ex- The 
1 cc. exciſe; are binding“: : 2s, where an infant-patroh pre. the 10 
ſents; an infant executor duly receives and acquits, pays and in the 
adminiſters the aflets; 'an int-head of a cotÞorat on joing in fav 
in corporate acts; an infant-offcer _ the Ty bf 0 office faith © 
: which'hemay hold. eg HF fig 74 4 6h — 
yt It w 
A third rule deducible from the nature 'of the N25 | be unj: 
which er as 2 bjeld, and not as 4 /word, is © Tn it loſe hi 
ce never all be turned into an offefifive weapon of fraud: or fant's « 
* injuſtice.” As where tenant for life and infant in remain- . 
| derievied' a fine,. The infant reverſed the fine, 48 to him. But 
ſelf, for the inheritance, for 'nonage : yet he ſhall be bound tory, 2 
by Ks aſſent to the fine and joini! #5 it, not to enter for the muſt 1 
| forfeitiire, And the fine was held good, as to the eſtate of  compell, 
tenant for life; and reverſed ee infaut only. "IM v. breach 
_ Refer, 2 Leon. 108. Cre. Elis. 124. 8. Cc ta By 
Ys LES: : n 6 
. To ve whether the 3 of theſe rules are applicable in that th 
the preſent eaſe, it is neceſſary. to en what is in n ought, 
the nature of this tranſaQion. 1 a new 1 
Part of the verfonel estate of 17 IG Cook conſiſted of Upo 
109 J. due from John Bicknell, ſecifed by a mortgage in fee. fant w; 
His widow and infant-ſon were Joint executors, and I reſidyary them: 
legatees 3 and as ſuch, intitled to this money. The fee ure ing 
which deſcended to the ſon was merely as a pledge for the 3 
money: beſides the money, the infant had no beneficial intereſt Is th 
in the land whatſoever. Upon . he WA Leo tq equity, 
cause as the mortgagor ſhould dect. rg 

is no more than qitipeting up up a » bow when 
it is Se he e WE wes pay to or NE Ther 
band, . do wha 
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6 circun » woulc — 
5 been compelled to do 0 and would have been colt * 


demned in coſts for refuſing. .. . 
By act of parliament 7 Ali * gat! was «compete 
A Ae 72 uu. ö $5 4, 5 f 


* is much Pronger 29 chat «Ss money was. We! by the | 
5 who, upon the faith of this conveyance, and the 
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e e mary ee eee, 
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Tx . be tg Bibb, ater paying | 
the 109 J. e. conveyance was matter of 
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in the | ener .autharity, © 9 * 
in fayour of a this track entured his money upon th 
ai ofhy n 88 e ee 
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be 755 to ſet up the preg to make an innocent * 


fant's ene ee, 


But ĩt could not even. haye RY eltecl. It 1855 be nug· 
tory, and without any effect, For, if. it was ayoi | 
muſt make the ſame conveyance oyer- again; he oat be 
fa,” to 740 it. A e to fs en s 


its „einn the * 6h al i; dd nov. appear . See the be. 
Ir he infant's conveyance was 4 Tight act; ſuch as he e 8 f tis 


ought, and was compellable to do. The ee then ordered 
a new trial, to get a SHOP WO Wt EN N 


Upon the fend trial, it NOW. comes clear, that th 
fant Fab, expreſely a truftee 5 the plaintiffs. . He was pai 
A, e 4.8, e Pi0y they.ad 
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the firſt queſtion, we are all of ee « 
„ op: conveyance binds rhe infact.” . | 
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= —— of the infancy; and, on tht: een, GE 


« * the conveyance.” '® 


Mis depends api e ef. * Whether this con 


& veyance be wid ; or widable only: adly: If voidable only, 


« whether the infant, b his 9 7 * 
Fee awided it.. 3 77 „ 


Tris een, 4 1 


gene du is wwidaMle only :—Whether © the 8 of the in- 


I frument is ſufficient”; or © it depends upon the femblance 


Aft. Point of the 
ſecond general 
ueftion, 
SeR. 12. 


cc of benefit to the infant from the 7 1 u 
the face e "et en A 


ASS the firſt, a e of 'the ie We think 
the law is, as laid down by Perkins — That © All fach gifts, 
nts or deeds made by infants, which do a take effect 


# * 7 Kr 3 ” : 
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| 4 delivery of his hand, are void: but all gifts, grants or 


. deeds Ike by jofants, by matter in deed or in writing, 


"38 


and lade which convey an  intereft. ie reaſon | is t 


The . of the deed muſt Vin hs preſence Whigs, 
very of ſeiſin. The ceremony is as ſolemn. 


* which do rale ga by delivery of his hand, are woidable, 


. by himſelf, by his heirs, and by thoſe who have his 


« eſtate.” The words © Which ds take ect. are an eſſen- 
tial art of the definition ;. and exclude letters of a 


$ which GENE a \ pony and convey Sore 
| un. etatem® pl. 1. (elch 


W N. Abr. title . Dun fell 


: cites 46 Edw.3."34.) it is noted That a dum fuit Infra eto« 
T: tem was admitted to lie of a rent: and yet, by ſome, the 


t of an infant was void and not voidable,” But (fays 
5 It is 'not ſo: for then this action would not "wh 


6: 2d ea en, of a Ges caunot be N 
46 only weidable.” 5 


There is no difference, in this reſpe SOS fi 


as much as the 
The preſumption-* That the witnefſes would not atteſt, if 
« they faw him an OY" holds equally as to both. 


Lit. 


n 6 ai 3. B. 


eee, eee, 3 
Werne He fays If before 2765. . 
ee hae any deed or. feoffment, grant, releaſe, con- "nt 
* firmation, n or other writing ty eee 
« them ez. al for nothing, and and may be uud, | yn 

> "Panzons, 

2 251. 673- a bargain ole invalled by an infant is 

. ions mutants or a 
9 lan, , He ma aid it: 
® when be %; $45 W e Fang 


\ Aninfat of hey who Sandia Kia: phony 9 
1 and give the infancy in evidence; but they 
the infancy ſpecially, to avoid the deed: and that 

= — it, by relation back to the delivery. The reaſon 
of this is, A a age gg ge and 
dot bevanſe it has the/forms of a dend. Fries * 


The dood of u. fry-cvert has the. Br but ſhe plead 
r non of factums” becauſe it bag c operation. my 


The diſtinction between the deeds of  femis-covert, and of 
we is en, 2 Na are e ihe, lap , 


Fw, 


' Perkine, folt as tA bean Mie Tm, 

& a deed cannot have and take effect at delivery, as a Faitesz pa. 32. 
« deed; for, Ihe firſt delivery take any K, the ſecond is 3 
void. As in eaſe an infant makes a deed, and deliver te 
© {ame as his deed &c 3 and — when he comes of + +44 
1 full a „ delivers it again as his deed; this ſecond deliuery FOE OO 
Cv But if I- A 0 e me, 

9 hr as her deed; this delivery is merely void: 

and therefore, if after the death of her huſband, ſhe, being 
« ſingle, deliver the ſame again unto mts en the ſe- 
* cond delivery is good and effeual.” | 4: $4. Jr tt E 


| Two objections were made at the bar, e ee 
at leaſt, in its extent. 1ſt. That leaſes by an infant, by deed, 
upon which no rent is reſerved, are abſolutely wid +" there. 
fore, the-criterion, „Whether the deed. i is void or voidable,” 
does not depend upon. the delivery; but upon the matter pe 
223 Whether it ma "— be for the infant's bene- 
1 05 A ſurrender 15 an 0 by decd, «s ey 

| nd deeds are not voidable only. 


3 , ban 
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3 v. de s, C. judgment was upon the. 


ee Iichrieas Tera o an 


i ben, authority, clearly ores corre 
e rent" cle 7 to out wei ons againſt 
Zovenex this poſition: I cannot find a caſe» adjydged;fngly upon this 
FR neront ground. What looks the likeſt to an authority, is is the opi- 
Ather u. nion of Wray and-Seuthcote-againit Guwudy, ith Futmphreſton's 
Panrons, caſe, 16 Eliz, Moore 105 and 2 Leon. 216 :* but there, the 
x bins E 
Bense. 195. the point of 7. queſtion, as to the leaſe, 
. 9 — the fictitious leaſe to tty the infant leſſor of the 
a Fg f title in ejectment. The two 1 vuy und Soutbrote). 


2 That, no rent being reſerved, there was no ſemblance of 


6. benefit to the- infant.” Whereas, in truth, it was ti 

for his e The objection was wurting His Sow pr 

lege of inf 1 ws ee oor 
hea na! 1%7-YG. ol ar * 
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; A r BY 1 FR 
But Skin fol 9 3 A it "oy Seer * 
That an infant may make a leaſe, without rent, to try bis 
4c fits Very prejudicial leaſes may be made; thow ugh a no» 
minal rent be reſerved ; and there may be moſt benefichl Colle 
en for a leaſe W no rent be , 1 
r 1; 299 Forth or: 
What ane decifive is, Tit dle ts 5658 in no caſe, 
avoid the teaſe, on account of the infancy of the lefſor 
which ſhews it not to be void, but voidable® only. And i it is 
007 ye Nanu, n wt ſhould have an edn. 


4 FE” 1 2 , 115 y'rs \ 305 op 8 "OO 4 
1 Lioyd . ä n ſee 
Gregory is re- 9 and e eee in i | 


in Cr. rt LN 
Gar. gon. nod Lie William d.is 10 1 Tus © Faites,” 
22 pt. 6. and 495, Title es: en 7. an Jo 1 iR 55 8. Title = 
fants, Letter R. pl. 2. and 4. 3 Lev. — | by cw te a ob 4 54 

2 Salk. 618. ParliamentsCafes: 19. 1 3 6. Combar 


745. Equity Caſey Abridgrd, pa+378- f. 8. 35 LN 128. er 


he cas a: Lloyd v. 8 ry v As deter nined u 00 the Fr 
cial verdict, by three a ; * "he Sir William etl 
; 4 Croke org tu a 7 5 ius 1 
* | Sie 1 eee — hs a 


& void made an end of the queſtion ;/ and __ e Lol 
F . e OY Ren Pages gab N. 


3 
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e dei in Ge dow not ſay.a word of 8 
3e2. of the judgment; but rather ſuppoſes the ſecond leaſe good, 


2 arguing, That there being no increaſe of term, or dimi- 
* .nution ud rent it had no ſemblance of benefit,” Croke's 


note 


— Term 6 Gen: 4/ ** 15 


nord-might be confounded with what paſſed upon dhe tra ut 196g. 
bar: for Rs A OT mT RNs Mo Sree tf 
I Ro. Abr. 728.7 ; © -_ Dove & 
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But Sir Willlae onet WP certainly right: 11 the A Another 9. 
leaſe was void. 1 55 8 furrender Seer or im fo in Pann, 1 
order to, br in conſideration of à new leaſe, would bind; 11 vi 3. 

the new leaſe is . void: for, the cauſe, e ava | 
condition of the urrender . GEE Sig | 


| \ 
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In Thompfen v. Leach, (lll was a SO 8383 call 

for the plaintiff,) much is ſaid, in argument, „Lo prove the 

« ſurrender of an infant or lunatic to be void; to get rid of 

ſome doctrine laid down in W ittiagbunbs cafe, * "That the 48 Co. gg 

„ remainder-man, injured by the act, could not avoid it.“ H.45 dn. 
But more is ſaid to overturn that doctrine. There is no dif- | 
ference, in this reſpect, between the heir in tail and the re- 

mainder- man: neither claims under him whoſe act is in _ 

tion; but both claim or formam doni. 


In Palmer, 254, 1 Dedderidge denies the doctrine; and 1 In Darcy v. 
ſays, „ He in Temainder, and the donor, „ball take advantage 44.7205 bee 
358 infancy” which is agreeable to Littleton's reaſoning ca, 4. 

6 635—it ſhould ſeem againſt reaſon, that a feoffment 

as — by an infant ſhould grieve or hurt __— to * 


dee Gom- their angry Wor” W Bok, 5 2M 


Suppoſe the compariſon between an Miet * a man non 
compos juſt, (which it is not,) the point of The ſurrender 
1 1 void or voidable was not mT to the judgment 

| in chat eaſe. | | 
Ie of ab judgment, den the leo "ex That ſuch a 
« ſurrender void.” Moſt undoubtedly, the other party can 
not ſay ſo. I an infant was to ſurrender an unprofitable 
leaſe; and, after acceptance, the premiſſes ſhould be burnt, 

overflowed, or otherwiſe deſtroyed; the Hr neyer could ſay 

the ſurrender was void. There is no inſtande where the other 
party to a deed can object, on account of infancy. Conſe- 
quently, the infant may let the ſurrender Rad, or avoid it ; 
which, proves it to be widaWe only, _ 


— 


If a new Laſs ſhould an, SEVER: it would be more — | 
to the infant, t That the deed ſhould be conſidered as void; 

if he might i incur a forfeiture, or be ſubject to damages, or a 
breach of truſt, in reſpect of a third * unleſs it was 
* deemed 


| 22. 
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— 
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Another v. 
Fenton. 


cellary to our ination. For we are all of opinion, 
That the 109 J. received; and the other circumſtances of 
tlie tramſaction, a SPMBLANCE OF BENEFIT, /ifficient 


© to ma e it widable 


object, therefore, all t 
directed. | 


aeln ; Term6Geo. 2 R R. 


deemed void the dere 
. i /ood ente, to the general rule 


— are an exception to 8 . as 


to deeds : and-a power to receive h is an exception to tha, 
The Exp of the gig. e is 4e ge eF/ infants,” To that 


e rules and 4 ti eee 


But be the 8 upon ak 1 a ” the fie, 6 as it may, 
(for there are reſpectable ſayings the other way 3) it is not ne- 


ONLY, 21 the matter of che 1 
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” 9 and inheritance of land, 
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1 it be widable BY the a Coat * « Whether the 
« infant, by his entry before the aſſizes, Arran ia vice if a be 
„ | n 0 ; ve. 


during his mien) has avided nf 


Ar the common law, eau 8 in only, of the 
with tranſmutation of poſs 
ſeſſion, was by feoffment. If it was tortious, the diſſeiſee was 
obliged to enter, to reveſt his poſſeſſory title: and then he 
might bring an action of treſpaſs. 80, in the caſe of feoff- 
ments by an infant ; he ke: enter during Bis to re · 


veſt his poſſefſory right, for che ſake of Ge profits z but ſtill | 
the feoffment was voidable only; and he 1 elect to confirm 


it, when he attained his full age. 
The h Abit brin writ 
reaſon w y ani a can not g any analog 


to a dum fuit infra ætatem, during his minority, 
* * his election may not be bound by the judgment." 2 


Whether an entry be of any uſe in the preſent caſe, is not 
material: jt is ſufficient, that it can not have any larger effect, 
than in the caſe of a feoffment, The infant is alive, ſtill a 
minor. The defendant can not ele for him: he is a mere 


Rranger, in my view; and has no 52 5 affected by the 


| 3 


here: for, 
ance muſt be confirmed ; and the defendant would be to pa. 


We are all of opinion, « That we — * fo rect- 
« ver.” And it is well for the defendant, we are of this 
opinion. He would get nothing by defeating the plaintiffs, 


in another mode of proceeding, the convey» 


all the coſts here and there. 1 
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| eee any nn * ak 265 i a 
ent with rules and forms of proceeding, that i o Which 
muſt be the final determination of the N ay, me * 2 ek 


eee eee 
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The queſtion was © » Whether a wits was  intitled to his 5 e 1 

« diſcharge under the late + inſolvent _— hero I a priſoner as to 1 
caſe was ; be intitled to 
dis difcharge 


under infolvent 
. in che 1 — on che debtgr's a, 
Gay ſpecified in the act; but was in the cuſtody of an officer, en 


in a houſe of ſafety (a ſpunging-houlſe.) He was not included 
in the fir 1 7 of the gaeler's bf : but he was in the _ 
part. 
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| The court of ſeſlons of 2 on 1 to be 4 
intitled to his diſcharge, as an object of this ſtatute, 


| Lord Maxsrin! inclined, that the ſeſſions were in the 
right ; as this was a HE law. And the juriſdiction is 
given to the quarter ſeſſions : fo that there ſeems no way of 
coming at it, if they were wrong. E | 
| The Recorder was very candid, in offeritlg 6 to come into 
any method that could be thought of, But 5 


Per Lord Maxer.p—We can do o nothing it. 
| | | | 
Rex WEN Thanas Re ogers, Samuel Matthews, Monday, 25 
and John King. N 


T HE defendants were brought to the bar, upon the re- Ive upon the 
1 turns of two writs of habeas. corpus : the two former, puny reg 74 per. 
from 3 bol; the laſt, from Maidſtone. — 


They 


. ve e 7 
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Tg 8 2 became a terror to the oY 11 N 2 
* coonũderable time. 
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TIP I Then 1 eturns ry Kipetive Convies 
5 * tions for felony in committing highway-robberies were read, 
that Thomas Rogers had been capitally conviged 

ny for a robbery upon the king's highway; and ſens 
ed upon him: and that Samuel Matthews 
alſo Thank capitally: convicted for a high- 
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e court ſhould not proceed to 


Thomas Rogers, being firſt arraigned, denied the Er rrrr: 
5 | and the attorney general àverred it er a Jury was 
„ immediately ee and ſworn, 


Rogers prayed the alice? 5 ; 

court to name one for him: but 4 

| Mr. Dunning. i | og 
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Proclamation was male: and the adden: reads 
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N. B. The two aaa permitted to fit down, 
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office being EOS 
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Tb identity was clearly proved : and the jury found him 
be the man. 
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25 ons 
"Then „r, be called upon in the fame manner, Mich. 723. 
denied the identity : ; vin the atrarney N TR it, » Gio. 4. B. x. 
he vas joined as before. Bs 5 ; 


Mr. Dinning. was, at the . 77 in his. 


Tus Cans denied "ap as 5 was no pretence for 


it, nor could it be of ſervice to the priſoner. Mr. Radeliſe's 


caſe was very different from this. There was, in that caſe, 


a doubt how he ſhould plead ; whether the non-identity, or 
the act of grace: but in the act of grace, there was an ex- 


 teption of perſons who had broken out of gaol; (which Mr. 


Radcliffe had done.) Such iſſues are to be tried inflanter : 


indeed the court may, upon e 122 time. But 


here 18 no ſort of pretence for it. 


The jury was ſworn, and charged; ac ch made; | 


and the identity clearly proved and found, LO before. 5 
Mr. Juſtice Wir uor awarded execution, as before, 


Samuel Matthews being called upon, denied the identity : 
which was averred by Mr. Attorney General: and iſſue was 


joined. The fame counſel was-defired and aſſigned; and 


the ſame jury ſworn, and AM, ; and\ the! une form re⸗ 


heated, as before, 


* when 125. cryer was beginning to make — | 


Tas Con ſtopped him z ſaying that a | mae 5 


was improper. | 1 
The b being proved; and 5 icentity frund z - 
Mr. Juſtice WILMor wan execution according to 


the . judgment and ſentence; as. he had done 225 : 


Rogers and King, 


Volk”. i 


NY 145 n e 0 whe II e his client. | 
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1 Mr. Attorney General then prayed 
#765. | Ape ag ce. might be fixed; 

i | 

— e {at the requel of the on ty 
Ons Og Tax Covxr were of {noo 
T7} not incumbent upon them to name the day; but even that it 

was more per for them not to do it. It is not ufnal at the 
Aa aſhzes. n as he thinks proper. There muſt 
be a rule . To deliver thoſe two that came from N incbeſter, 


5 | <« to the png jt he Geri Fo e * 
/ ®.8ir Richard © court.” 1 


ettenſon, bart. 
2 8 WS Take the priſoners from: the tr. 
court. a 
* 5 * Memorandum— 5 0 8 viſt 
Theſe ee fellows er chained roger, 
”_ this, whole N 
| 1 68 wt 
Black. . 
$79.3-C 2 Rex egg Marſden et 23 
Tueſday, 26 


| Nov. 1765. "TIS: N Tweſda y the 12th of June laſt, Sir Fletcher Nortm 
Information in 

> poco ail 7 the eee for ling a public FAIR or MARKET, at Male- 
eee Feld on every other 14 3 | 3 

couraging the | 

SR * He had moved it a day or two . but che court had 
* fome doubt Whether ſuch an information would lie ;” 
ther it will for vz. an information in the nature of a quo warranto, in the 


holding a fair or name of the derk Ws SEO of a private 


market. 


N. B. The 


Uk jon had _ 
"pa dn + He 1 now e ee e £ Dos! _— the court 


nied. Rex v. hag, both upon principle and precedent, a power to grant ſuch 
S pon the 8 an eee he cited ſeveral caſes; particularly, 
| motion, in H. 1 Salk. 376. Rex v. Mayor and Aldermen of Hertford, and 2 
133 2 and Hawkins P. C. 262. . 7. to ſnew that all informations in 
fon, M. 14 C. nature of quo: warnanto are within 4 & 5 V. & M. c. 18. 
2. for holding » and the ſame book and page, ſect. gth. to ſhew that fairs and 
cite in Taf. markets are franchiſes that concern the public 3 and that an 
ſhire. information in nature of guo warrants will lie in ſuch caſe; 
though not for ſetting up a warren, which is wholly of a pri- 

vate nature. And therefore this caſe is not like Sir Wikon 

Lowther's caſe in 2 Lord Raymond 1409, or Lord Lifburn's 

caſe there cited; both which were for ſetting up warrens. 

And he ſaid, the 9 Ann. c. 20. had no relation to this ſort 

of informations: it relates _— to corporate offices. 8 

* C 


* 


perſon. 4 


— an in in nature of quo warranto againſt 


W N of 'Rex'v Neffen c e. Aas u7by: 


B. R. and another, of Rex v. Griffth, Dixon et ul. P. 18 G. 
2. B. R. The former, he faid, was for holding a market in 


Chefter +. the latter, for holding a market at Bro in Shrop- 


ed 4 


Tun ti de him u rue! which was 
did up in this form, wit 6 4 o ſhew cauſe why : an infor- 
« mation in the nature of 4 7 warrants ſhould not be exhis 
« bited againſt theſe perſons, to ſhew by what authority they 
« hold, or promote and encourage the holding of a public ſhew 

« fair market or ſale at a place called Wal 4 popes within 
« the town of Wakefield in the county of York, on every other 
« Wedneſday throughout the Nat or upon any particular 


6 2 2 for onthe h to file and buying and ſelling | 


« of all ſo of cattle, goods, wares and merchandizes,” 


Upon ſhewing cauſe now, the counſel for the defendants 
Mr. Wedderburn, Mr. Serjeant Burland, Mr, Stowe, 


= "Mr: Wilfmn ; and for the rule, Sir Fletcher Narr, Mr. | 


Fearnley, Mr. Dunning, Mr. Lee, and Mr. Wallace. 
The counſel for the defendants ſaid, that as to any, private 


injury the proſecutor may have ſuffered-he had taken his res. 


medy, by aCtion. 


(And it CEE that ACTIONS had been bogs, and ; 


| were now depending.) | 
And as bs the ee i ce e gene- 


ral is to judge of that. And he will chooſe to act with cau- 


tion; if he attends to 2  Inft. 282. or the ſtatute of Gloucefler. 
The abbot of Fi iſcham s caſe, there cited, is very ſtrong, to 
ſhew the danger to the officer of the crown from his inter- 
fering : for William de Penbrugge, the king's attorney, was 
committed to "a for TROY that gwo ae bd an without 


a precept.. 


This caſe\ is not © within thoſe titans the ack 
of 4, § W. M. c. 18. meant that the ſhould inter- 
ſere in. And it is not within g Arn. c. 20: for it is not a 
franchiſe in a burrough or corporation. Indeed, there is not 


any claim of any 5 nchiſe at all: no demand of toll; no clerk 
of the market z no Murt of piepow der. It is only : n 
tranſaction: : a fale hete would not be within the prote 1on of 


2 market overt. It cam t be an uſurpation upon the crown, 
without a demand of toll. 2 Show. 201. Tremaine 449- S. C. 
P EE. They 


: * Y 4 > 
1 4 8 


. « =o v. 


* 


ſhire 3 where. the Tule to ſhew cauſe was made abſolute. Lit 8 
n V poſt 1518 


2 * p 
*. 
EF 
* q < 
- > . 5 = 


1755. 
, 


REX v. 


5 nete. 


concern the trade and commerce of the kingdom: and the 
crown can E eee Ys: We 


66 * Cumentun vicini i mercati,” 5 


cerned. Rex v. Wilkinſon, P. 18 G. 2. B. 


9g Rex. * Wilkinſon 18 s N B. Ms. . . Vs - la 
Paſs 21 ra. . R. 8 70 | 


This is an application by. Mr. £4 ; * . to re- 
ceive 2 private injury. But, in fact, be is: not injured. 


Wakefield is a much more convenient place for 8 


ſe, than Aduualton is, where the profecutor "has a market: 
. Fir was not ſo, it would ſink with its own weight. And it 


is #9 diu to the proprietor of Apa I, In diſcuſ- 


' Gng which aſſertion, he cited. Briton, 159. cb. 63. and Brac- 


tau, fo. 235. C. 46. c 8 mercatum SO” > ts. 8 ad no- 


8 


The counſel for the een Gbterted chat the 8 


had made two objections: 1ſt. That the uſ ng 0 of a fair 


or market is not, in general, a ground for the interpoſition 
of this court, by way of information in the nature o a qua 
warrantoz and 2dly. That the __ caſe, in p an, 
does not afford a foundation for ſuch an information. 


To which they anſwered f ſt. The court will always grant 
ſuch. an information where there is an uſurpation upon the 


crown, by which the public may ſuffer : though if it be a mere 
_ uſurpation u the crown, they will Bees it to the care of 


the officer of the wil, the king's Oy general. 
Here, the public are greatly interefled. Fairs and markets 


* 


1 5 V. & M. c. 18.—It Fe to ot for 


| tions; to informations in the nature A quo Warrants, as well 


2s others. 3 5 3 


The cafe of Th Cinpary of ande flier v. Bo 
bow, in 3 Mad. 126. 2 Fac. 1686. ſhews that nat infor- 


| mations were grantable before that act. 


As to inflances—It falls within the general rule of Fate 

informations where the government or ublic are con- 

5. K for holding a 

fair at Braſeley in Shropſhire, is a precedent : cauſe was ſbecun; 

and the rule made abſolute. Rex v. Mary Da ey, M. 32 6. 
2. B. R. for 1 1 in * 

The 


/ 


Gt IEP I 5 3 Sie. ob. 


* 
fk * 5 8 AS. ** | 4 , $54 


6 BR g 


- The cakes of Rex v. 2 Ia ell, 1 Str. „ 


for ſetting up a ferry at Lalebam, and Sir William Lowther's 
caſe in 2 Lord Raym. 1409. taken together, ' ſhew that the 
queſtion turns upon it's being of a private nature, or not. 
The diſtinction is between public and private injuries. And 


this diſtinction was antecedent to the em of ranken of 4» | 


N Mr ant'y Ann: e 


8 
L3% 7 11 


Markets and fairs are of a Fe len nature : wich Sins. 
body ought to be anſwerable to the public. Whereas here is 
no cherl at all; no authorized regulationt, even by their own 


1 1 


2 


confeſſion: and there ought, in all e to * che  privi- 


3 e hg market wo 


Al ths 8 and Ind this illegat act are EL 
able to an information for convening and holding this unlaw- 
ful aferb'y which is a market in all reſpects, but thoſe in 

which it ought to be one. Mr. Serjeant Hawkins is of opi- 


nion, * theſe public meetings &c are not juſtifiable,” 


Tall is not kel et to a fair or market However, here i it 
is worn © That they Do collect duties”; and this is not de- 
nied, „That they have collected ſtallage or pannage.“ 80 
that if they do not meddle with the onus, they take the com- 
modum. 17 they can do this, there i is an end of any more 
grants from the crown of fairs or markets, | a 


If it is ſo convenient 3 let them wool fer u eat grant 
and take the proper ſteps. 1 55 : 
The afion is brought by hs rer knodder 05 bor 

2 a privight injury: this information that we pray is diver/o intu- 
itu, for a public offence and uſurpation. However, the action 


ir ent it is diſcontinued: Bolt if 1 rae WY it r wobl de 


A en Fp 
| rd Wap it were eee Auers 
* the court could grant an information for holding 
<« a fair or market,” I ſhould defire time to confider: for, it 
does not ſufficiently appear, whether | before the & act, the 
king's coroner and attorney cm file ſuch an information. Ir 
he could, the Leger is not taten away from him to do i it now 


by leave 1 court: 1 8 1 not, tis _ "om to 


ants. 
1565. 


e 


Rr Vis - 
Mantognetal. 
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2 


V. 4, 5 W. 
& M. c. 18. 

V. alſo 9 Ann. 
Cc, 20. 154. 


. Np ii | 4 - 
1816 - Michaelmas Term 6 Geo. 3. B. R. 


56, In the caſe frſt cited, * it appears that this courty in 72 

1 2 bh V. z. befire the act of 9 Ann. granted an information in the 
AEX v. nature of a quo warrants. And 7 the 4 ii onſet 
Manepeyetal: may in others, The court (taking that power for granted) 
* 1 Salk. held chat che king's edroner and en Sms, 69 We +0 
374. 376. 7 ance; 71 ſet aſide the $, for want of one, But 


„ e could not file ſuch an information before, it would be 
| Es Pig , to oy, We "IE _ wo att the power 
4 doing t. 8 6 . ad 5 


3 
* * 


"ON V. Sir Rex y. Sir Thomas R. L, in * is 2 . | 
.. 061. note, But no caſe i, 1 2750 | 
_ 7. { informations be. 
- fore the act of 4, 5 N. wy bots nor "by the records of the 
office, is there any ſort of proof of it. Therefore I ſhould 
defire the records to be ſearched, ; if it were neceſſary to form 

an opinion on hut _ Bat that is not, at preſent, neceſ- 
ſary z becauſe I think eee gr 91.2 grin 


ms ie e NG, . 14 72 "I; 
There n he fare pin ine no ini e. 
ee 


But as to the PAP eg "es CIRCUMSTANCES 055 Chis 
caſe, I am clear that there bl OO RET in 
ee of a quo warrants, | 


huis rule is drawn up, * A EEE ale. 
er cauſe why they hold, ” 1 and 1 che 8 
a fair or market. 


© Now though it were alin, dat an e in "A 
nature of a gu warrants might go, to put the defendant to 
ſhew by what title be holds it; and that therefore the former 
part of the rule might be 3 a gue warrants will not 
lie for encouraging and promoting ding one; therefore 
the rule ought not to have been drawn up in this farm, Here, 
all the defendants are en Tee en promoters: no one 
is charged with actually Feng a market o fair, or with 
claiming to hold pne. There are no marks of a fair or mar» 
| | ket; no toll claimed or taken by the lord of the ſoil. The 
| „„ defendants are only. guilty of demea e 5 
1 1 e ie pe n Cf at | | 


. deen i ele ought u be shed 


| . . Juſtice WILMor fra; he ſhould doubt much if 
an information in the nature of a uo worrants could lie, upon 
I | a private 


1 Geo. 3. I 


. 


1 ae den, for this uſ atio 2 upon. the crown; 


N b. en could: have no col a 6 
However, he gave vo opinion on this head. 1 


Le Abs ; 

The reaſon why „„ EE 
out a grant, is not merely for the ſake of promoting traffick 
and commerce z butalla, for the like reaſon. as. in the Roman 


law, for the 1 of order, and prevention of irregular. . 


behaviour; Ubi eſt ai ibi debet eſia radar. 4 5 


Therefore this is not a queſtion. « Whether this -is. wh 


« nat a.legal aſſembly :” (at ists yery diffront queſtion.) 
/ The poetone uation is «© Whether th the crown's name can. 


as 7. 5 
ee 


« be made eee $a W 


4 lar purpoſe,” | 


[The immedi injury is. tothe crown . 1g unse- 


The A writ of goo e is 20% writ 3 


the crown : it is not @ criminal proſecution, It probably drop- 
ped with eres + which is che more likely, Rk ater op Rag. 


warranto was to be determined IN eire. " Bur be that as = 


may, this was the true ad way of inquiring of uſurpations 


upon the crown, by ORE: wk or markers z vis. by writs ; 


dnnn. 


Then informations in the nature : of a quo warrants came | 


ip als ene eee \ 7, 


a MS *# 


How a eould the ſtatute of 4, 5 TW ts 1. . this? 


that act whs made to prevent the e of che crown-office 
from vexing and oppreſſing the ſubject; and intruſted is 
court with the power of inſpeQing the filing of informations, 


* 


and ſceing that he did not exerriſe his power to the oppreſſion 


of the fubject, or without ſufficient ground and foundation. 
$0 that thatnet was made to check and control the power of 


the maſter of the crown- office; not to Give him a right to. 


. — A IT which he never exerciſed-before : quite the 
e to all principles, 1 to FOO that he 


Pr 4 ſhould 


. 


* 


2 


188 - Michachnas Term 6 Geo: 3 RR. 


2 s ſuch a 5 


power. 
thority, 8 * or Wann wy * 
| ben v. Parlament. 
Mass pr wet al. 5 


1 Salk. 374. | How CAME, thei, 15 N of CN . 10 ante . "oP 
Rex & The cognizance to theſe caſes of informutions in the nature of 3 = 
5 r this caſe I own is a great authority, and 

Hertford, gers one ; otherwiſe I ſhould have had no doubt about A 

l think chat 3 pats ages raw bedrock _ 


to CORPORATION-offices, 


Ae A ee . & 1. 0 

9 Anm. where the maſter of the crown-office has, exerciſed 
this power, they would only Foe that ny had ph gooretg at 
authority: s Ann, © | Fs 


But 1 find no caſes that Fer any: bs who we, upon 


7 ft 


| + Thi cafe was the preſent oecafion. Rex v. + Wilkinſon and Others was 


* clearly chargeable with an inaccuracy ; it was iſſued as upon 


20th May 1745, 9 Ann; which it ought not to have been: and it was with« 


die . J. aut argument; at leaſt, this point was not debated, The other 
Bard, caſe! Nes v. Mary Daſſey] was gnly a rule to thew cauſe, 


Mr. J. Foſter. 


No toll was there taken or demended; nor aid ee claim, the eight of holding ' 


market. Yet the court were unanimous in making the rule abſolute for the information : and 
Ld. Ch. J. Lee cited a caie * v. We et * for * oſkin market at Smithfield 
bar aeg cas i pain b 


5 * If chis matter had . upon W RE a ſhould 
&- have deſired time to conſider upon ſo | important a Point. EI 


k, ad 7 Jas on the How N what my Lord ptr has _ 
8 is eee 2 1 5 


1 Eresing a warren is a mi pl F * not within te 
| aft: therefore all miſdemeanours are not within i it. THE A 


. 


If an action is not yet brodght?'or ine, ym 
aQtion may IE brought, in 2 . ED 


The crown will not grant a fair or n e an 45 
guod damnum, And if the crown do grant one, yet the owner 
of another. market may ng? an 2 8 Wee a 515 * 
againſt 105 W.,. 


This is only a private Alſpute IT: oro fu irate 3 
hos holding this market; which affects, in int-reſt; the mar- 


| ket of the other perſon : it is a diſpute about a private property, 
* "Are we, then, to pony as for an TY, 


* 


ef 


of « franchiſe 8 here is 0 claim of vÞ 1 7 . : 
chile. The pannage is only taken rations folic (1 en Ae 


: This has not all or any of the . 
market ; no court .of-pie-powders,' no dlerk of the market 
De: no perſon now before the court claims ſuch a franchiſe. 
;,I 02 jr pep gn 
"Ir. Juſtice Yarus—The firſt ni is a queſtion of 
; aka rags; e Whether an information in the nature. © * 
© of a quo warrants, for uſurping a fair or market upon — Frakes: 
4 crown, e applicat e en 55 

« perſpay”. alas | 5 


e theee "uh 2 
puniſhment for the ene _ 1 a Sea of 


ouſter of the franchiſe. a | | * & 9. 


N private perſon may indeed HF; a8 for hs As,” 
and every uſurpation of a franchiſe is a miſdemeangur. 
Therefore I ſhould concur, as to this, in the caſe of Hertford: 

and with the leave of the court, an information might, I 


think de geen for the wymumncer, 


But can a private perſon has call ad eber man to 
nee. where een abet of eee 

Tuns might be attended. Mich very bad conſequences. 5 EY 
might be prejudicial to the crown, by n and it would 
furniſh: the ſubject with means _ preſſion : and the de- 
fendant could have no coſts: beyond the 201; which in a quo 
uurranto information, is an inconfidetable ſum ;, though it 
may bear ſome da en to h of an information for 
a miſdemeanoyr. N Sed ak. 293 


* 
7 ial rt - * 


* 
4 


The Katute of 9 Ann. extends EE eee : 
ſat d. e 3 
11 Fett}; 4 i 


de Tighre wo final e 3 
point; wad only throw our what ftrikes me at proſe. | 
2 wy BS V 
on the ſecond: ein ho concurred with Lord Manfeld 
and Mr. Jultice Wilmot 5 F + NN 2 


: WY Juſtice AsTon. did dah proper to give 
opinion on a queſtion not — wk np 8 
e ee one er | 


t! 


* LY 
; 5 The 
* 
* 7 0 * 
# : * 4 
* 


n e . ed *L 


* ſubject can demand of another perſon to ſhew his title to 
e eee ene hand ee 


; renn 18 nts IF 7051 1 r 
„ UE ac Sirteet2 fhp'T ha geg has ox 
1 mentioned before: it was i 14 6 2. B. R. Rex v. 


1 here ver Owen et dP Where an Po 


caſe, It was firſt epayya7zto' was prayed for holding 4 market at Llanbtimmauir; | 


4241. K. 03 in which, this point was much diſcufſed, but not ſettled. 0 


12 G. 2. c 1 1 : 

e eee bn ts 13G. 2. and a rule made to ſhew cauſe. Nene on again in 
P. 1749, 13 C. 2. and again in H. 17%, 1a when the rule wat (ef courſe) mide ab- 
ſolute againſt ſeveral of the defendants who negleQted to ſhew any cauſe + but was W 

againft Mrs. Owen and her f; becauſe they had neither taken töll, nor ſet 1 or encoutaged the 
market, nor pretended any right to a market, but, on the contrary, diſclaimed-it The rule in 
Rex v. Peele et al. H. 10 C. 1. and the rule in Rex v. Browning et al. Trin. 10 C. 1. were there 


e 2 both which yore mapde . . were my ſetting up Wn: markets in 4 ha 


I have no notion e enn en che 
povrer of the maſter of the crown-office... It is reſtrictiue of 
his filing oppreflive or malicious informations: and the court 
have ſince that act, always refuſed to Rm.” e ee for 


Sf e or miſclemeancurs. RS 6 


#4 x 1. Ty 4 iter I * wh: * ol , 


But whit guides me in the Pesch N hats Wer ” 
not a chte claim of A right of holding a market or fair 
charged upon the defendants, by any * that as been Lid 
before the chf t. And I think Lord Mansfield). that 
1 not to have been den 1 5 as it is. 


; PA 


k * . 4 
FR bs "# 2 7 ; «a = 
4 
© cor - . * * 
— F 25 *« * * * 4 
Fg * : * " 
1 s OE LON | +4 4 9 2 4 & & 8 l 


Sir Fletcher 3 was not atisfted with a 1 

w de the court's opinion on the «ſt paint; and men- 

+23 C. . qu, - - tioned 2 caſe of Rex v. Gouge—+ for holding-a count- 
leet. And he ſaid he believed there were — ſuch 


[7 co eee in RN * en 
& Ann. c. 20. 


. 


Lord Mun s 15 one caſe of the-court's gran 
ing ſuch an information before the ſtatute: would be material: 
ſo are all thoſe that granted ſincs the ſtatute, if not within the 


reaſon of the Hert es caſe. That caſe goes upon the ſuppo- 


won, 


—— * 


| 5 would give eee rere 


» B. 


RES 6 


rem 6 Geo B. as 


a GOA a BF : 
the parties concerned. 80 does enen Lge „63 


is within the Wis » out. -- 
a conſtable ſame reaſon. — | 


But Mr. Juſtice Wanner Tad; 1 TY Oh + 5 1 | 7 
theſe caſes were concluſive 3 becauſe he thought that ſuch in- þ 


0. - 4 
* 


| The JUDGES all lead ck that. they were 

Far from giving any OP1X1ON- one way or ansther upon the 
fo fone but meant to let it remain chen tol any future light 
that might be procured upon the ſubject, by cafes or prece- 

| dents or otherwiſe, and particularly by 2 after what | 
the maſter of the crown-office had done in theſe. caſes, before 


the eus aQs of parliament of. 4, 5 W.& Il. andig Ain. 


As to the 2d point—They, were c ni 8. unanimous, 
that the defendants were nat ſufficiently ſhewn to have uſurped 
upon the crown this franchiſe, . . ce * ep 
to hold 3 fair or markets, 


D * | 257 ved v9 hee c Ker 0 N 
= Lord Manaru.n—— nk. can zit, it in next page 1 
muſt. depend upon the ireumſia e ee eite. — — ; 

It is faid, that in 23 C. 2, an a i Oe naman 0 | 
of a quo warrants Was * 55 17 olding court-leet. Now « i 
this is very material ; for the caſe of holding A nee \ 
more within 9 A, than the preſent caſe is. Ph ee e, 1 

It was agreed on all hands, that an alien 3 be an : A 

_ adequate C f 

Vyon the hols. Nags h 
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On the hs FRO — 440 We! bur. 
Juſtice Niſmot mentioned his note of the cafe of Rex v. 
Owen, P. 13 G. 2. B. N. and repeated it—Mr. Wilbraham 
moved kN; t-and faid there was no toll, nor weights or x Ts 
meaſures z and therefore it was no legal market. Per Cor. A et ſupra, 
No market is claimed by any particular perſons. If it be at- 
tended with | inconvenience to private perſons who have 
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Rx v. 


Mantz et al. 


The rule was 
_ enlarged; that 
d. Ch. J. Lee 

might! into 

the affidavits. 
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1737 10 &/ 17 
| GC, 2. (Saturday 
\ 35th June,] for 
holding 2 court. 
Jeet in the ma- 


nor of Olve Pow 
 $aGloucefte: ſoi 

& 90 have I. It 
was. on NH 
; 25th Jan. 1741. 
1 find, I have 


 ſubjoined to the 
d of my own 


order er FAY 
wy Marry at * — = nf hd the rule was en- 
« larged.” I have made a quere why,” I ſuppoſe it 
came on —_— becauſe I? W e of it i 18 Wa 
A ee 28943 8 77 5 os | 
- Mr. Juſtice ee we er . Tx 0. 2. 
rn SES; 1 took the opinion of the court, the 
ond time it came on again; e N 
A e mr 585 


1 es 


Mr. Juſtioe WiLMoT—-T 125 ar caſe: which 
was EF Tr. + 11 G. 2. B. R. Rex v. Cann, The chief juſtice 
being abſent-—The judges Page, Probyn, and Chapple refuſed 
to grant the information in the nature of a quo warrants; 
becauſe it was a private matter, where the party r have 
a remeuy by alien, if he was r 


1 have alſo a long note of Rex v. Sir Thomas 1 Rey 


anday where the court held „ That if Sir Thomas had clair 


« excluſive ferry, it had been the proper ſubject of an Tale 
« mation in the nature of a quo warrarto.” « 


note, the following words---**,So that it was agreed, that 12 information be ne for ſetting 
« up an n ferry acroſs a reer ver 3 ; _—_— the charge was — made out,” 


In P. 6G. 1. B. E. Ran Nicholſon er al —Troſtees for 


4 entarging the port of M bitebauem; an information in the 
nature of a qu, warranto was e ** eee it was a 


i ea 8 252 80 


5 f * | 9 


Lond ane - Ton ſee, theſe rife th 


determination, of yeſterday : and they alſo upport the . 


28 upon * the motion was founded. | 


1 
ry | 


Vr. Tuſtice Witot—They are find I own: but 
that is a matter of future conſideration if mT future ap- 
pens hal be made. 


Lord 8 recommended (in FRE cafe of 
any 1 application,) a ſearch in the crown- office; whe- 
ther there are many inſtances of informations in the nature of 
a quo warranto. filed by the clerk of the crown, ee 


; _ before 9 Ann. 


n. B. The firſt * PR . free from bias 1 any 


nion one wa or the other; as all the court 
9 5 > declared 


 Michaelmas Term 6 Geo. 3 NR. | 1823 : 


declared themſelves open to ſuch, conviftion or 1765. 
- alteration of ſentiment, as might ariſe from pre- e ee 
cedents which may be produced in future, or * 9 


en ene enen, Mae. 


1 


| Wharod verſus Smart. Nera 
Mur Francs 3 having ee error in par- Plainti® in er- 


lament, N e on the _— of Boughey, — — 4 8 


ejectment, 
Tus Cour obliged him to enter into a rule et Not to obliged vo enter 
« commit T ee en 110 nchen Soap 


to commit 
« writ of error.“ 


Mr. Smart did not oppoſe it: and according he entered | 5 
ne enn, GO as 
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Mondey, 27 | Rex verſus Inhabitants of Under Barrow and 
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SrrrIEMENT-Casks, Pa. 545. No. 175. with a Note 
pon it. An Abridgment of it may be ſeen in the TABLE 
to the preſent Volume. Fe 
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- Wilſon verſus Mackreth. 
THIS was an action of treſpaſs for entering the plain- 


tiffs cloſe called Carr-Mefe ; and 1 and carrying 


away his turf and peat: and the general 


I was tried at the laſt afizes for Wefniorland; before Mr. 
Juſtice Gould: and upon the trial it appeared in evidence 


iflue was joined, 


That the plaintiff was ſeiſed in fee of a freehold tenement 
in the manor of Upper Staveley, whereof Lord Suffolk and 


Sir James Lowther, Bart. were lords, in which manor there 


* 


is a large waſte called Staveley-Head- Fell, upon which there 
are divers large moſſes, out of which turves and peats are 
uſually dug. N , 5 5 


That the plaintiff, and all thoſe whoſe eſtate he hath in his 
ſaid tenement, hath time out of mind had and uſed an exclu- 
right of digging turves in a certain moſs in the ſaid waſte 
called Carr-Mofr, marked and bounded out from fix other 
tracts of moſs in the ſaid waſte by certain meer-ſtones ; 
which tracts are and have been alſo uſed and enjoyed 2 


468 


3 It : 1 
7 Tes SG 5. NR Z»(þ 


ike manner „ nai, | 
3 other perſons are in like manner ſeiſed in fee; ant 
within and holden of the ſaid manor; ſaving that two 
4 ſaid turbaries have been ſold e ee, er te- 


eee, and uſed. Hep ahe eee e 


„ BILE 


Alea an theſe moſſes the ant — 
the waſte ; and the other tenants of- Nee well as 
the owners of the ſaid tenements, have common of paſture on 
the ſaid waſte, „ 9 as well as on the 
reſt of the waſte, 


| That eee eee 
other moſſes in the N but Nor in e * 


froen moſſes. _ 


That the plaintiff a and 3 e e 
have fold the peats arifing from thoſe moſſes Jeans. oc. 


2 


* 2 
* * 4 4 £ 


That the defendant nk and carried away peats in the plac | 
in Mattias. 5 | 


Whereupon 2+6i6a was given Ke the plaintif; mbject 
to the opinion of this court upon the following queſtion— 


„ Whether, upon the above tate of the caſe, this 5Qion 5 
| X was, maintainable.” | 


Mr. "Wallace, for ah pin nd vt br nd | 
to maintain an action of #eſbuſs. | 


Their objection is © That i gt hve A 
9 6 


* prove that Zreſpaſs * ke bn 1 es he cited 2 Ro. 


; 2 Moore 308. ee ene n ., ne: * 
77055 . | 


Here, the plaintiff had an 1 ks 1 held.it . 
rate from every other right; though charged with an incum- 
brance for the purpoſe of paſture only. The a an is the 
owner of the ſoil. 


_ Mr, 7 edderburn, contra, for the 3 


5 The plaintiff had no ri right of ownerſhip, eicher in the ſoil, or 
in the profits. of the ſoil. . Therefore be can ner einn tre 


paſs quare —_—_ fbi. | | : | 
* | {This 
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„ 


tenements has been made for the mutual convenience of the 


general number of — 6 Ws 2k rn 


| eee 


. The plaintif has ww onenerfis f. — be 


dig for any thing elſe, but turf only. And if the lan. 
d or rendered fit for culture or paſture, he would . 
no right to e e it. *. 8 e of * tur- 


” barym groſs. 


1 


The cafes i he bows ct are an The 


ef ae e eee e ene 
Mir. Wallace was going to reply But 1 8 1 


Lord MansrreLD ſaid, There wants nothing to indwer | 


the objection, but to ſtate the 72 — which I will do, for the 
fake of the ſtudents. | 


11 


Then be led the caſe verbatim. hs s 155 


The plaintiff's right is in a ſeveral piece of 8. . 


and bounded; a ſeparate right of property, to take the IG 
| of the turf, and to dig it for that purpoſe. e 


The plaintiff has this night lee ly of all others. And 
the — has diſturbed him in it. Th 
Gough he has not the abſolute right to the ſoil. 


"Mr. Jener uner- this was only a Make of com- 
mon of er treſpaſs guare clauſum fregit Woe not lie. 5 


But chis is an enclyſus right to dig turf. 


— 


v. Co, Utt. It appears from 1 If, e. 1.* under th word < Land," 
pi 4. that it is not neceſſary l have ”—_ vole property of f the 


= Ss : 
| This muſt be taken to be Tpraft "A the lord of the ſoil 
He tand in the place of the ford of che manor. e 
- 
I 


186. Air, cen has ben aloted to ſeeral 1 
ſes of turbary amy: but A — 


This dividon of this „ "In | 


erefore treſpaſs ſpaſs lies: 


8 


on 85 
arreſtii 


ment f 


on the 
the by- 
into the 


ſtrains 


| Milliry Terin 6 Oe 3 1887, 


The propetipde the turf is in the plaintiff, / No other pew 1766. 
fon could mainvit this nan "Therefore vel eel 
Opt 256 . Wirson v 

There a fereher berween n rights, /and right of  MACERETNG 
emma. In the former” caſe, che grantee may tote away 
thorns cut: but the commoner” can not. Tel. 187. 188. 
eee Kendall. SS. Go. _ 286. 8, T. 2 
Tbeſs i Wolfes are MO and fix of them 19754 yed by othes - 
le: therefore decifively a ſeparate right. And Ty 


1.5 plaintiff my, ſupport. this Ty Ld treſpaſs. 


Mr. Juſtice Yarss ſaid i —— a 4 caſe : : MY wheres | 
ever there is = hae" right; deny be e 
clearly an ex n 3 d arty; 


FAA 
ſeparate paſture, for a times and in ate eg * 
m_ Jos panes aft | 


Mr. Taftice EV was 5 the Tie — And he 
mentioned the caſe of Hie v. Taylr, in Moore 355. where 
the ſecond error aſſigned way „ That treſpaſs did not lie 
« quare clauſum fre: becauſe the ſoil was not granted.” 
But all the court held © That it did lie; although they grant- 
ed, that the ſoil did not paſs : for, he who has bas herbagium, 
Ee Wis ſhall have treſpaſs vi et armis.. | 


Per Cur. unanimouſly, ; ah 
Let the 92 be yenayy to the Prat abet 


99 


1 1 Spacer, . Connie Council-Man of Wedoeſday 
"Maidſtone, nt | 29 Jan. N 


| CIR Ren- Morton, Mr. Serjeant Liigh, _ Burrell. Mr. Number of 
Aſbhurft,' and Mr. Dunning, on behalf of the defendant, electors may be 

on Bos laſt (the 26th of January) ſhewed cauſe againſt eee By. 

arreſting the judgment for the defendant, and entering judg- the number of 

ment for the king agamft the defendant. A rule to that pur. dhe eligible. 

port had been made on Monday the 11th of November 1765, 

on the motion of Mr. Car; - whe-abjected to the validity of 

the by-law under which the defendant juſtified his election 

into the office. He urged; that it was a bad by-law, as it re- 

ſtrains and narrows the number of electors without any. au- 


Yor; . | Qq thority 


; 85 «A | 
| | 9 
 thority from the charter, and even contrary. to it 3 and with. 


of I FER 
Aa , ju t. a , „ ; 
* 2 * Y a * 
Py * . i . * 7 « % —— „ Þ 5 8 1 * 1 Y 1 . ＋ 4 
1 * 1 E23 „ 4330 4 0 * 4 * 4 f 


5 
uſurping the office of a common council man of Muaidfone. . 


The defendant juſtified under a ByY-Law dated 18 Augf 
1764, and made by the mayor jurats and common council, by 
virtue of letters patent of 21 G. 2. It reciteg. the power given 
by the charter For the mayor jurats and commonalty to elect 


common council-men; and recites? That the commonaly 
« were very.numerous, and the admiſſion of them to vote at 
C the election of common counci-men had been found by er- 
$ perience to be attended with many inconyeniences, and had 
<« from time to time occaſioned diyers riots and diſorders and 
great popular confuſions, and had very much diſturbed and 
* broken in upon the peace good order and government of 
tc the ſaid town and pariſn; and further recites © That 
c ſuch inconveniences would be likely to be remedied, if the 
« right of electing of the common council were to be an- 
<& fined to the mayor jurats and common gouncit,” and sucn 


& of the common freemen as had executed parochial offices in and Sir 
46 for the ſaid town and pariſh in manner therein after men- cal 
4 tioned :” and then (for preventing of the like incohve- « jud 
niences for the future, and for the avoiding of popular con- oP 
-» fuſion and diſorder in the election of common council-men,) « ſho 
it ordains· That upon every or any future election of a ot be 

& common council- man or common council-men of the ſaid 
v town and pariſh, the mayor jurats and common, council for He 


te the time being, of the ſaid town and pariſh, and SUCH of 
& the common freemen for the time being, who ſhould reſide 
* in, and ſbould reſpeFively have gone through and ſerved for 
& the ſpace of one whole year RESPECTIVELY the SEVERAL 9 
« fices of CHURCH=-WARDEN AND OVERSEEER OF THE POOR, 
& RESPECTIVELY, for the ſaid town and pariſh, or the major 
c part of ſuch mayor jurats common council- men and com- 
« mon freemen QUALIFIED AS AFORESAID, ſhould meet and 


« afſembi 


F Py 4 


Hilary Tenn 6 Gee. 3. B. M. 15840 


« aſſemble themſelves together in the court-hall, of the faid 1966. 

« town and pariſh ; and being then and there ſo met and a 

« ſembled together, the ſaid mayor jurats common council and Rt v. 

« 0 on-freemen of the ſaid town and pariſh quaLifitD , S*3XcKs. 3 

common treemen al and parim QUAL l 

« a$ AFORESAID, or the major part of them ſo met and aſ- | : 
Ci ſembled together, ſhould, by themſelues, wirmouT the 

% PRESENCE er CONCURRENCE of ANY of the COMMONALTY of 

« the ſaid town and pariſh, ele? and chooſe one or more of 


« the principal inhabitants of the ſaid town and pariſh to be 8 N | 
« z common- council-man or common council-men of the N 
« ſaid town and pariſh,” 5 . | „ 1 


Note — The cnARTRR directs the nomination and elec» 
tion of common council-men to be by the mayor 
jurats and COMMONALTY, and their ſucceflors, 
or the majority of them, out of the principal ins 
habitants of the ſaid town and pariſh. 


Note alſo—The new letters patent of incorporation bear 
date 17th June, 21 G. 2. and incorporate them 
by the name of . Mayor jurats and commonal- 
ty; to conſiſt of a mayor, 13 jurats (includin 
0 the mayor,) and 40 common council men: 21 
power is granted to the mayor, jurats and com- 
mon council to make by-la ws. 55 


To this by-law pleaded by the defendant, the proſecutor re- 
plied; 1ſt. That the common council were not duly aſſem- 
bled; 2dly. That they had no power to make ſuch a by- 
law: and ifſue was joined thereupon. Both theſe iſſues were 
found for the defendant. . | 


Sir Fletcher inſiſted, on his behalf, that the proſecutor 
could have no more than a rule to ſhew cauſe Why this 
judgment ſhould not be arrefted :” whereas the preſent 
rule is drawn up not only to ſhew cauſe * Why the judgment 
4 ſhould not be arreſted;” but ah, why judgment ſhould 
not be ENTERED “ For the KING AGAINST Zhe defendant.” 

IFC | 

He then anſwered their aun to the by-law :—premi- 
ing, 1ſt. That corporations have incident power to take by- 
laws, 2dly. That that power is lodged in the body at large; 
unleſs placed expreſsly elſewhere. 3dly. Wherever the crown 
gives it je rw N elſewhere, the power will reſide where the 
crown has veſted it. 4thly. Wherever the power is lodged, 
it is equally ſtrong; it is the legiſlative power of the corpora- * 
don, aud binds all their * Schly. A by-law. max, to 


SK _- © TJ. 


* 
i 
£ 
* L 
. 5 
} 
IS 
£8 N 
} 
7 5 
v1 N 
1 
z þ 
ö ö 
z N 
N 7 
— 
\ [+ 
* ; 
-.8 
” of 
i ö 
4 N 
, 1 
4 
4 ö 
; N 
: 
þ 2 
* 
: 
2 
3 
. 
8 4 
4 : 
{ 
= 
« * 
5 l 
f IF 
j 
: nf 
. 
[ [ 
2 
7 
F ; i 
AY 
$ . 
n * 1 
| 
: 
* 
| { 
; N 
} | 
5 7 
1 


583% 


3766. 1 
| Han 


Srrsexx. 8 


kiary Ter 6 Ces. 3 B. R. 7 


prevent confuſion, reſtrain popular cleQions: it may reſtrain 
the number of elefors. 


Tbe defendant's counfil TO repeated the «prove ob- 


| jections, and anſwered them. 


tt. It is objected, That this is a a bad 1 . it is 


not warranted by the charter; which only extends to caſes 


where penalties are annexed; and that the penalties muſt be 
inflicted by the whole body. © 15 


Anſwer But the power of mating a is one "40h 
the power of annxing pennlties i is another, And here the by. 


. 
165 


law i is a good one, though it ſhould have 10 penalty annexed 


to it. It is, © To reſtrain the number of xlectors to sucn of 


 * the. commonalty as have . 15 Mace * CHURCH- 
. ©. WARDEN and OVERSEER.” 


Beſides, the words do not e e a conſtruction as 


hoy put upon them: for the ſame perſons are intended to be 


the makers of the ae; and the annexers of the penalty, 


| However, the true % ee is © That the e does nat 
< require a Pale: 11 een are N if they diſ⸗- 


4 obey it.” 


2dly. It is objected chat the by-law is 3 to the 
charter, which requires the election to be by the body at 
large: ſo that it is eee to the en n in Fetter and 


ſpirit, - 
Anſwer—The by-law is not e ö che charter: 


For it continues the election in the ſame ſet of perſons, though 


due * , without the augen of the commonalty : and 


the number of them is reſtrained. It is reſtrained to ſucb of 
the commonalty as have ſerved pariſh- offices: it has only nar- 
rowed their number; not taken it from their body. It remains 


nz andſußſlantially in the fame parts of the corporate body. 


2dly. This objection was ſplit: and it was ſaid, that the 
number of electors ought not to be narrowed as to the elec- 
tion of a common council-man ; however it might have been, 


* it had been the an 


Anſwer-But the reverſe of this objeQion i is the . 80 
* the reaſoning holds inverted, LV. 4 Inf. 48, 49. 4 Keb. 


77. b. 75. a.] 
* Objection. That the by-law takes away thi power of 


the 


Hilary Term 6 Geo. 3. B. R. 


the caſe of corporations in 4 Co. 78. and 3 Bylſtr. * = 
ae the corporation of Lone oth is urged 1 in 9 of this 
obje K- 


| Anfwer——Dut hw the er of e by a is 
lodged, thoſe perſons have the full power of making them: 
and the conſent of the reſt is included.“ Which is an anſwer 
to the Colchefler caſe in 3 Bulſir. 31. And the:caſe of cor- 
porations in 4 Co. does not affect this caſe. For there no by» 


n. the judges nnn N 


43 
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V. Jenking* 8 


Ceaturies, pa, 


273+ Caſe 93. 


However, it till reſts virtually in the body of the com- 


. Gough reſtrained as to the particular perſons. | 


They „further obſerved, ypon * = caſe of corporations, : 


« That e a by-law was there preſumed; and no particular 
« clauſe in the charter appeared to give a power of making 
« by-laws z it muſt be preſumed to have been made by their 

« incidental power, and conſequently to have been made by 
« the able body.” They alſo obſerved, that the body at 


large having themſelves choſen the common council, the bo- 


dy at large might be ſaid to have a#ually and perſonally eon- 
ſented to what theſe their mann _ enacted into 
by-laws. NN, 


5th Objection, That the bam is vague, indi, and 


uncertaie . : 1 
oy 


ation eninonh 3 | Na! herb 
it muſt appear, at the time of election, who are thoſe ſub- 
ſtantial electors, who have ſerved poplic Yn mats ha my 
ſuthciently deſcribed and defined, f VS 


They therefore prayed chat the rule e might b ana. 


aud tlie judgment ſtand. | 
Mr. Morten, Mr. ca, and Mr. Wallace, contra pro- nge. 
ted gir Fletcher Nortor's two firſt poſitions ; ; 


1. ke third, ads vith its e and 5 


they inſiſted 


That the valuable franchife of a vote en to an individual 


can not be taken away without the conſent of ſuch individual, 


That the 12 of making e is to by taken Privy: 
and therefore this power to make by-laws ſhall nor be extended 


. than what appears to be the manifeſt — R 
harter. en enen 


Qs 3 


And 


. 


SPENCER, 


r R 
. . A ²˙ 11. ,, 
* 25 = 


I Ay $1 
; Rax v. 


Efilary ar Term 6 ( 


7 f chat this by- 


1 ee 


The de recites hs , miſettefs and 
from difputes about elections 3 and was 


repreſentation of the comme 
ſettles 2 certain and intubitable method of election, that the 


town may enjoy peace and quiet. Then it dlirects and ſpe- 
cifies the "a eas oof rights, ang. — perſo 
ſcribes the mide 


eg and preſerib d, fubſeguenily to the clauſe 


rights; and 
election is 


„„ ell one, | 
bo * ; „ 


law does not only 8 oy tag u- 
riet the 1525 of election eſtabliſhed by : a charter not 15 20 


P \ 
* 


AeFi 


7 125 1 
he | k + 

ebe ariſi ing 
tained upon the 
It directs, ſpeciſies, and 


ons who fhall have ſuch 
and the mode of 


which gives the power of making by-laws 3 and it deſcribes 


*» make by-laws for corre 
and matters of the like kind; in ſhort ſuch by-laws as might 


be enforced. by wen 5 0. fych « 


> +7 5p By 
„ 


2 > 


rights of . 


And they can 3 no 1 but fach as are within * 
iven them by the charter. 


Ower 


LS 2 


9 
8 


The 8 intended ee 


what ſpecies of by-laws they are to be. 
5 * upon a by-las W 3 


Qing offenders, for 


this 18 a ne. 


made ko che comery of it 


bg aps 


as nd * N the 


633 


4 


' So was the opinion of the 


rd Chancellor, in the caſe of Child v. 22 Boy = 


ben. 2 Peere V. Miami 209. 


7: ve 


* 7141 * 


The — now under, e Soi 885 8 3 the 


right of election to the COMMONALTY., 
tally alters overturns and changes the nature of the Aeon 


it takes it quite away from the commonalty, and places it in 


a few houſeheepers, who have ſerves certain e 


They faid, they would not red for thy anhin ion be 
tween the election of Principal ofhcers of | 
AY which diſti rh 


age ion ones : . 


But certainly, an 8 part of the 
truck off: nor can the makers of a 6 take the p power of 
election from thoſe to whom the charter has given it, and 

ace it in themſelves. Whereas here the makers of this by- 

a have, in a great meaſure, placed the election in themſelves. 

5 For, as the charter contains a clauſe of ne intromittas as to the 
my 888 the n have E the a of 1. 


by-law. to» 


rations, and 


— 


corporation. can't be 


by eieers and three'of theſe 1 reduced a eee at bur N 
a jute bythe flee. ' 


The power ei voting „ franchiſe) ca tk | 
en de withou he cha of the a. 13. 1; Loot 
The kg Kinifelf can not take it away, when he b 0 once 

it. rain oboe — — not loſe is 

4 his own conſemt. 4 Co. 77. Le Caſe de Corporations, 

5 _— 71. The caſe of the corporation of Colchefter. Come 
316. ben Lee und 1 Salk; ws aces v. 

Palmer. 


Tun by law roma! 3 t re 
duces if from beo v to ten. It varics and alters the gu: 
r r e their 
 — | 1 

eee 


Thr bind of reſtriinris what this" court ein never allows 
Ie is narrowed reftrained and limited to thoſe very few who 
have ſerved the offices of church-woardens and overſeer, There 
is a vaſt; difference between 800 commonalty, and a few pa- 
fiſh-officers'z ſome of which-are-to'be appointed by the * 
pan oe. eren the anne | 
| Befides, many perſons ſands theſe offices, and Ho ac. 
fually ſerve them: others are 3 by their profeſſions 3 
. ' Tyburn«tichets. Shall theſe perfons 400 

their right of voting 7 this by«ldw flies in the face of the char- 
ter, and contradicts the king's intention: and it would not 
eren anſwer the end . 5 —_— ee cha 
ſion and LOO. Jas 05; 


as RA ſaid; * 19 reaſon ro doubt af the 
by-law z and deſired to conſider of it. 


It i is no ee ettled, ce That the ** of 2 aber, may 6 1 0 
be. was ſets 


« be rel a by-law-: but a by-law can not ſtrike off tied, not only 
* an integral part of them; neither can it narrow. the number D 
of the perſons out of whom the election is to . amet 


Carmarthen, 


3 "FE, alſo in a later caſe, of Lee v. Wallis et 27. 27th January, 1756, 
ER 1 That a | by- -law may e 7 number of the elettors, but not of the eligible.” 


The Aiarter give the right of leQion to the commonalty. 
The by-law reſtrains it to a few of them; and thoſe few, 


under a particular deſcription, namely, ſuch as have been 
Q q4 church 


point overſecrs: — feveral perſona way; > he: — 1 or er 


, - Cuſed from ſerving that office at all. Theſe perſons would be be 


totally excluded from ever voting 80 that ſome votes would 
be preſerved, of perſons nominated by the mayor and jurats; 


and others could never vote at all. It deſerves conſideration, 
« Whether this is a reaſonable reſtriction ; though this ſe- 


| A Wann 3 | 


; peg fir nagiwo | eg TT 


IPO 45 - 
Mr Jults "rg inclined to o think the w. 


— | 


He thought, the court e take care that the perſons 
impowered 1 = make ere exerted their 5 . 


R et ac * 


They ought not to take the power of eleftion from en, 
and place it in themſelves. Here, the jurats, Oc. bein . 


poration juſtices, have the appointment of overſeers. 
ſequently, this by-law puts it into their power tu ſay uno ſhall 


be the electors. And, as ſome af the cverſeers arę to be 
named by the parſon, it ſo far puts the election into the 
power of the parſon: or, at leaſt, it may put it into the 
power of other perſons, not 3 who wag have * 


4 Mack W x "IP 
As to the objeRion bp * 
Dcr to the by- law He thought them as much included 
in and bound by a by-law made by the ſelect body, to whom 


the charter gives the power of making W e . N 


actually given their own conſent. 
Mr. Juſtice Yares, and Mr. Juftice As rot thought it 


| bad, A by-law may narrow the number of elefors z not al- 
tering the conſtituent parts. But here they have gone out of 
the charter, and impoſed qualifications not n it, nor 


at all connęcted With the ee 8 


* 7 * 
4 oy 4254 


The commonalty are, by the chant; « an 1 . pf 


the conſtitution. And this by-law admits thoſe of them to 


4 


have a vote, who have ſerved thefe offices ; and excludes thoſe | 
of them who have not; though ſome of thenmay be inca- 


pable or not obliged to ſerve them, and though this * 


cation has no connexion at all with the corporation. And 
corporation-juſtices have the appointment of overſcers, in 
their own, hands, Fi 4 


1 = 


eg caſe of Rex v. Tucker, wor ee 


vor and aldermen, That thi r 
I ug ofthe ubm, N HA 1% tad 


3 3 . 1742, 35 ps BS. ris 


un66. . 
— ; 


Rux v. 


Sreners. 1 
"It s P. 14. 1 


t of this court. 


The charter directed the election to be made out of four perſons to de nominated'out of the bor- | 


— or a at large : the by. law directed it to be made ext off four perſons to be ng 


; or at E one. whoy Gould be be an alderman. 


183 © q $3: 


3 os have reſtrained the ele cker, not = 
but with dae ie e as > Re opening nn, in 
nee 


gs 2 Maxergran: ci, wes obſerve. rack 
him very ſtrong. We 


The by-law PREY hl a new 49 2 ee | in 
the charter, nor at all connected wi their corporate charac- 
ter, as a qualification to enable them to elect; and exchudes 


foch of Gem from thy mg of hin [ey nota. guy 
en. 


* "BW F's | * 


gir Bak N that this was new em, a5 to 
which he had never been heard, 03 i 


Lord Man neptar.p—You ought to be heard to it 


 Letit Rand over il mu , 2 


* * 14 


* 


. Appot OURNED till Y. — the ah: 


On „lich ee, the 29th. the counſel for the 7% "0 
i Sir Fletcher Norton, Mr. Serjeant Leigh, Mr. Burrell, 
aj 3 and . A aden ed to a the 
6bJec 2 bs 


| bab been 66 efied; mk. har eee d br 
poration cannot ſtruck off; 2dly. That the by-law places 
the power in e 3 3dly. That it impoſes 4 gal; FRM 
not e the .corporatio n, 8 


Firſt. The cafe of corporations in 4 WR „3. 78. a. * 
an authority for us, ſtanding unimpeached: a 125 ger re- 
ſolved, where the charter gives the election to the 
* commonalty, an election by a certain ſelected number 
of the principal of them, commonly called the common 
* council, a not in general by all the commonalty, may 
| be good.” The point about an integral part of the cleftors 

| being 


247) y 


\ © =... b — ow 


e N 


- * _— * * of 
„ a En nd SR 
4 * 5 — 


2 


= Err EC EE what Mm td 29a 9; (EIA Oe — — — £772; - —— n = _ _ = 
* „„ by - * ? 5 an * = 7 — 5 — 5 r Cad . a Fi TEE Pa ns RAGE. AA. TS * 4K „ 80 a 2 6 "Fr r Wh aq ET ITE 70" "les - Nth , ati v5 =. * S er e tn _ W 3 
2 F N P * 3 2 = * 1 p , 8 * | 2 — r . 4 2 , 
m % * N ” * wy - PR p tort; F , d a if r " * : 1 — ; „ 
CR F ay * 8 ** - 6 - 
__ + — IELrg:—> A * * — — — . — 2 „ N —— . * L PER * Ne — — "I . 
* F 5 7 N 9 . * 2 
* ” 
2 * 
L , 


srrnerk 


. 


Philpt, in A Tyin. 1749, 22, 23 G. 2. B. R. 


Rx . 


being excluded, was not determined in the ale * Rex v. 


that determination Was, "as That a by-law” nay te reſtrain the 


4 number of the —_— but not «the E of the * 


Hof felection.“ 


Keie the common DEMS” is 3 — 
of the corporation; for they remain part of t the commonalty : 
whereas in Carmarthen, the common cbuncil were choſen 
out of the burgeſſes, and not out of the commonly z and the 
had never been part of the oommonalty. But this corporation 


5 


of Maidſfone conſiſts only of mayor, jurats, and commonalty. 
Therefore the commonalty are dor hers excluded - it is only 
na reduction of 800 to a ſmaller number W n 


wiicty| is allowable. 


Secondly---This ye r not Ge 
the power of the mayor and eee is ob el. ore 


whatever may be ſaid about the overfeers, yet ſtill the Burch 


wardens may very well repreſent the commonalty : Key are 
not choſen by the burrough-juſtices, but appointed by quite 
other perſons. The 43 Eliz. c. 2, gives # the 

them to the pariſb: the juſtices 7785 in their cafe, only mini- 
Aerial. The power of appointment o of overfeers | is not in them. 


In the caſe of Rex v. Juſtices of Dorchefter-—upon a man- 
damus to the juſtices © to ſign a rate it was holden “ That 
« their ſigning the rate was a aan: of _ 19 ® : they are 
ann. e eee 


Iv this reden hd in © tended lo Piss e dieRtiod in 


Hheinſelves, it would not have made it a — one: for the court 
can not get at the fact, how far the balance of influence is 
altered, And they will not preſume any improper defign or 


conſequence : ſo far from preſuming that they will act * 


it t ſhall be preſumed that hep wal act rig. 


This by y-law being made b the ons powered by the 
charter to — n is bo — upon the ſame 
foot as if it had been made Br the corporation at large: and 

they have a right to reſtrain the number of electors to ary, 
number, how ſmall ſoever. And the very cafe is put in the 


caſe of corporations, 4 Co. by way of illuſtration; it preciſely 
| ſuppoſes it. And in that caſe, there was x common'council; = 
which muſt have been by charter, or at leaſt * preſcriptibn. 


Thirdly—As to the 2 ce That this qualification 
10 * not at all relate to their corporate capacity * 
| s 


ola. hens hd we has. ea. 


Aontination of 


no wot. 


Ay Teck 6 Ge 4: B. R. 


ſhall have a right to vote. It deſcribes the mo? JubSan 


the commonalty 4 arc, their having gone through theſe public 


offices. And the by-law will not be the with for 
ſuperadding a quali cation. This is 'not introducing a new 
claſs. of men under this geicrption it is only a reſtraint of 


-This we Ba iptive of sue of thi comiojuliy ag 
22 


T7 1. 
Sr Nenn 


ee nin 'theni to fach as are oa. | 


"Lord nm g che Hat cited or alluded | 


N to me, that where the power of making by⸗ 

855 is by charter given to he, . they do net repreſent 

the hols community; and t erefore cannot aſſume to them- 

ſelves what belongs to the body at large: but where the 

power of making by-laws i is in * body at large, they may de- 

gate their Tights to 4 felect body; Who become 1 repre» 
fentative of the "Shoe; community. 


| Now here the charter appoints the alta & the ma 

| 10 be by the jurats ; and of the jurats, by the mayor, moor 

and common council-men, (excluding commonalty z) and of 
the commonalty, by the mayor, jurats, and commonality, 2 


I remember, the charter was much litigated at the time 


of paffing ! it. And it was matter of deliberation, „ Whe- 
« ther the power of election ſhould be fixed in the me ar 
* large, or in the. ſalect body.) 


85 2 the tabs 4 tr ir 540 nad in del 
* That * coltittonally fall vote fer rhemſelver, and 
de kehre ented by tlie ommon council,” 


I 6 ty Us ba d be Compared to Ats Chess Gere Un 


dene, council who ate fuppòſed to have been created by the 
2 and 122 have the 77 power of the com- 
moni 6 


Here the YT our ts he Part i te here 
Bi a di/tinF 1 5 1 aum, as cemimon 
council- men; which is 1 3 {ll 


Tais alone, would be me: aids tis by Al. 


de ft, they have here confiried the qualification to 


at doet not relate to or concerii the corporation ; to having 


been church-wardens, perſons appointed annually- by the f 


Pry or overſeers, os nominated a the 18885 


9 5 . 


- 
* i * n of $200” 


Mir. Juſtice \ Wustor belrel himfelf of 
S. A es 2 6 Ah 


The true teſt of all by-laws 15 intention of 
granting the charter, and the apparent good of the corporation, 
And upon this principle ſtands the er of controling by A 
by-law the words of a charter, as far as relates to the diſtinc- 
tion between narrowing the number of eleffors, and narrow- 
ing the number of thoſe out of whom the election is to be 
made, A bylaw may reſtrain the number of the eleGors : 
but it cannot narrow the obje&s of election. The former 


tends to avoid popular confufion and riot: but that reaſon 


does not apply to the obje&7s of election. This was ſettled in 

the Carmarthen caſe: [Rex v. Philips, jun. mayor of Carmar- 

then, Trin. 1749, 22, 23,0. 247 g. K. ] OT it was. there 

holden * That a by-law can! t EXC clude AO 9 15 * 
66 electors. 


I da not fon,” "that: any 7 parts hore fuck off: 


which, I think, could not be do 
But a qualification is CAD 4115 1 is- Sar mentioned 


in the charter, nor at all connected * r — 


racter. The charter ſays the 2 the may: 


jurats and commonalty. The ays it a cart 
to the mayor, jurats, and fr Ok and wen of the 


commonalty as ſhall have ſeryed the offices. of eee | 


and overſeer of the poor for one whole Jars 85 


The charter having named the common. ab ſhews 
that they were meant to be a diſtinct body or claſs. - No by- 
law could ee to 55 722 council alone: nei- 
.ther gan a by-law confine it to ſuch o * 
under ſuch a qualification. as 0 required. 5 


The crown 55 e added no n to 4 votes ofthe 
commonalty. The by-law cannot ſuperadd a qualification 


when the Ss erg and, which has no relation to or 


connexion with their corporate e and * It is 
nne e 


ny 3 70 delten 


f | G | 
"x * F . ; . WH ; „ * * * op 
Hilary Term 6 Ges. z. B. R. 


Beſides, this is, in effect, putting the power in themſehver + 

| fig they have the nomination of oberſtert. The thurch=s pa 
wardens are not, indeed, appointed by themſelyes : but they Fe 
are appointed by rangers to the Sora)” The makers 87 c. 
of the by-law had no right | to impoſe W qualifications. | | 


Therefore this by-law is wid. It not only reſtrains the 
number of electors, but impoſes qualifications contrary to the 
intention of the charter. Therefore it 2 of not props by the 


. 1 


Nr. Juſtice eee e cannot WA ag 
laws ontrary to their conſtitution, If they do, they act 
without authority. This by-law is made by the mayor, jus 
rats, and common council; to. whom the power of 1228. 
by-laws 1 is given by the charter, Te 


The common council can't de 'confilletes as the ee 

tatives of the whole body of the commonalty.— The common 

council mentioned in this charter, are 2 a diſtinct body 
from the nme 


This by-law was not actually made by the whole body. 


The Carmarthen by-law was ſuppoſed to be a by-law made 
the evhole body: ſo was the cafe of corporations in 4 Co. 
whereas, here, the mayor, jurats and common council, 
(which common council are a diſtin& body from the com- 
monalty,) make the by-law, and place the election in the 
mayor, jurats and common council, Nie with à part of 
the common freemen. | 


This part of the by-law I therefore botd to be unreaſonable, 
illegal, and bad. : 


Then as to that part of it which bares FR qualification 
upon the freemen—It requires from the electors appointed 
by the charter, à qualification not mentioned in the charter; 
the having executed quite diſtin offices, not at all connected 
with the corporation. I can not conceive that even the aue 

body could have thus varied an efential part of their conſti · 
tution, 


Theſe chr ( A and be are alien 
to the corporation; and depend upon the will of others, and 
partly upon the nomination of ſome of the very makers of 
the rin. 


The by-law is, in my opinion, clearly void. 
N Mr. 


r 1 the corporate body, are a diftin® claſs F from the com» 7 
Rer. monalty: they are part of the ſcle& body to whom the 


Srinczz. power of | mak 1 je grep... A. by-law. may narrow 
| the number of, ſame electors: but 
right of election to different perſons. 


There was 1 no common council diſtin ps As. a ſelect 


body, either in the Carmarthen caſe, or in the 
/- caſe in 4 G. 57. b: therefore 
RP, he: on here, they are a di claſs. | 


corporation 


he intention of the She cons is e beconidre in 


. 


7 ws conſtruction of it. 
Fou can not change the right of the . {rad one 


body to a different body, or intermix other e 5 thoſe 


r 


„ by-law i is a manifeſt ſcheme of "4 — of i, 
6, to put the power of election in Memon. 5 


And the qualification here eg is 2 peng of their 
right, till they ſhall have ſerved theſe offices, reſpectively, 


for a whole year : ſo that it is a ſuſpenſion” for two . = 


at the leaſt, There is no end Mer e 
It is a bad by-law. | | 


The by-law being thus holden 1 to be bad, _ 125 


ment was ARRESTED. And the court de 


that there ought to be 10 qu of the trial or mo- 


EY tion, - on either ſide. 8 | 
| 1 Wa poſt. pa. 2204- Rex v. Cubyh, zoth tes 1768, 


% 


br.. Rex verfur Inhabitants of Silcheſte. 


. , 4 r 
n —— INIns * 1 * 


A 


This caſe is already i in \ pitne. It is abridged in * TABLE. 


| See it at large in my SETTLEMENT-CASES, No. 158 pa. 
551. 6 | 
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» q 1 
3232 3 3 ** F , ” 
: - 5 
- — 


Fotterel 


1766. + Mr. Juden * common N 4, ahoveh | 


it as pate hap 


Famed as part of che 


4 That the committitur muſt be actually entered * on record v. Poſt Wood- 


me Term 6 „ . 


| Fotterel verſus Philby. | [a 11 ap 


med 
| Monday 3 | Feb. 
R. Stowe ſhewed cauſe the defendant's being 76. 


diſcharged out of the cuſtody of the marſhal ; a rule 17 commirtir on 1 


is not entere 


for that purpoſe haying been ade on Sir e Norton's record within 
motion, 8 the following a, 1 | 1 er * 
| obs : to his diſcharge, 


A committitur in execution was na in the utes 
book: but NO cummitritur- piece was filed; nor was the com- 
mittitur entered ON RECORD Win two terms. „„ 


In 2 W 1215 Unwin v. WE court held 


© before the end of the ſecond term.” | 1 R. 10k 
aly 1773. Trin. 
Here is no entry of the defendants commitment en the 13 O. 3. accord. 
ROLL z nor any 2 BW to authorize it's n 
ſo entered on record. 


Therefore Sir Fletcher eyed chat the rull . be made 
abſolute for , man: and 


. RULE was made ABSOLUTE cording 


Rex verſus Crookes, white 
Feb. 1766. 
*H KE Court refuſed to quaſh Ye MOTION an indict- * refuſed to 
ment found at the quarter - ſeſſions for he by falſe nag e ee 
weights ; though Mr. Wallace made two objections : viz. mon Gelling by 
Iſt, That the charge was © That the flour-ſcale was the falſe weights, 
« lighter” from whence he inferred that the defendant muſt 
injure bim/elf, not his cuſlomers who bought flour of him: 
2dly. That the charge was only of lingby thoſe falſe ſcales, 
generally, not ſaying where; ſo that it did not appear that the 
offence was committed within the j 1 iſdiction 0 the juſtices, 


"4 


| Tas Cour faid they were NOT oniicea to -quaſh 
en mation : and as this was an nen for ſuch an offence, 
they might demur to it..“ „ 1 


| refuſed to quaſh 
e. . an nn, ſelling coals by falſe meaſure, Rex v. Oſborn; Monday 23th 
_ 1709. 


Morion DENIED. . 


1. 


Regula 


„ 


k * 2 1 P 
. F - * 2 1 

* 4 > 5 : 7 3 
Th rid: | 8 ; | i 


1 ee 


An ms. LOAD MANSFIELD mentioned and deftared tha 
— the court was come to a reſolution--  _ 


7 ß a ls, þ 
dent days hat every rule which ſhall be enlarged to the next ſub- 


herein, and eo. ſequent term, ſhall be fixed to a particular peremptory day, 


_ Fare 8 within the firft five days of ſuch ſubſequent term; namely, 
Judges the day the firſt five to be appointed for the firſt day z the next five, 
N x1 851 be- for the ſecond day; the next five, for the third day; the 
. 8 ot eben next five, for the fourth ; the next five, for the fifth; and 
+ then round again, in addition to each day; and ſhall be 

called by the officer, after the whole bar ſhall have moved. 


His lordſhip obſerved that this will be a. very great n. 
thoſe WhO 


venience to the gentlemen at the bar, eſpecially 
are in great buſineſs; as they will know when to be ready 
and prepared, by being apprized of the exact time when the 
motions are to come on; and alſo to the attornies, who will 

then know with certainty, 2ubhen to attend their motions, and 
not be obliged to attend from day to day at an abſolute 
uncertainty when they- may chance to be heard. 


Wherepon, I took the liberty to mention to the court, 
how very proper and convenient this regulation would be in 
another reſpect alſo, viz. in ſaving expence to the ſuitors of 
the court: for that the bills of coſts which came before me 
for taxation were at preſent full of numerous eharges for 
attending motions for a great many days together; upon all 
which days they alledged that they had actually and neceſ- 

ſiarily attended; the truth of which aſſertions it was almoſt 
impoſſible for me to judge of, and conſequently to know how 
many attendances it was reaſonable to allow them for. 


Lord MansFIELD mentioned this to the bar, and ſaid 
that in 2his reſpect alſo, it would be a great convenience to 
the attornies as well as the client, for that it was not worth 
their while to attend here ſeveral days at an uncertainty, for 
the common fee allowed for an attendance ; and by this re- 
aaulation, the particular day will be punctually aſcertained. 


Maſter Oren informed his lordſhip (which he alſo men- 


tioned to the bar) that it would be ſtill more advantageous to 


the attornies on the civil ſide: as he never allowed them any 


more than ce attendance, be their actual attendances ever fo 
many. 


2 Lord 


term; : 
the cou 
gone in 
and wit 
from tet 
increaſe 
with eaſ 

Vol. 
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Lord Marsr EL D added a direction, * That after 


© every term, there be à % made out, and fixed up in the 
* offices, both on the crown and civil fide, of the rules ſo 
« enlarged, and the particular days when the reſpeQtive 
« motions, are to come on: and that a copy of ſuch. liſts be 
i delivered to the judges reſpectixely, the day before the be. 
« ginning of every tem e 


„ 1 


— 
= 


- + MznonxanDum—iThe next day (Friday the jth i 
of February) at the ſitting of the court - 


Lord MaxsriEIp ſpoke to both the clerks of the 
rules, and told them that inſtead of going on with five cauſes 
for five days, and then round again, (which would overlad. 
thoſe five firſt days,) it would be better, and he accordingly 
directed, that the method ſhould he as follows, via. TO 5 
« appoint the It. five enlarged rules (either on the criminal 
« or civil fide of the court, as they might happen, ) for the 

« fxft day of the next term; the /econd five, for the ſecond 

« day of it; the third five for the third day; and ſo on, 

« totzes quoties, to the 6th, 7th, . 8th, gth, roth and follow= 


« ing days of ſuch ſubſequent term, wiTwouT returning 


N. B. An attorney now preſent in the court, declared 
5 publickly, upon his cauſe being put off till to- 
| morrow, That he had attended it | fourteen: 
« days; but had not been able to get it on; 
ſome or other of the counſel concerned in it, 
being either abſent or otherwiſe engaged. 


F 


This rule, and the appointment of particular days for 
ſpecial motions, have had a wonderful effect. 


Formerly, no rule to ſhew cauſe came on, till it was 
moved by counſel : and no counſel might move oftner than 
once, - Matters of the moſt conſequence and greateſt length 
were poſtponachy The leading -counſel could keep back what. 
they pleaſed. * utineſs was thrown off to the end of the 
term; and ſo great a load upow't 50 lk ay of it, that though 
the court ſat till midnight or later, nothing long could be 
gone into, but was of courſe adjourned till the next term; 
and with a little management, (where delay was wiſhed,) 
from term to term. But ow, though the buſineſs is great! 
increaſed, and increaſes daily, the whole is gone f une 
with eaſe z the counſel know what to be prepared upon; the 

Vol. III. 535 Aa ttornies 
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„ tugal, or ſome port in the Mediterranean,” 


1766. attornies know when to attend; and every | poſibliy of af. . 


— — fected delay is cut off: no body en it: * Wer | 6 3 
. it wank dei in vain. | 2 
t | Te 
Wen verfu Buindzan et ar. recen of 2 
8 FOES | Ford. . | « y 
8 HIS „ wages in 2 voyage J 
ble if hip bs T eto Newfoundland ; and from thence, to _—_ or = 


fore the ead of 


a IA verdict had been given for the eee and the judge 
| (Mr. Juſtice Gould) gave the plaintiff leave to move for a 
neu trial, without payment of colts ; z upon a e 385 | 
aroſe at the trial. 


'The queſtion was ©« Whether the failots in faz voynges 
are intitled to their wages, at Newfoundland, or not till 


be the ſhip's arrival at the por? of A of tht jj.” | | 


"The contract was * That the wages ſhould be paid 58 
« that port 1 at which ſuch wages * USUALLY due. 


The fact was © That this ſhip was taken, after i its ahora 
tt at Placentia in Newfoundland; and upon its YO Se 458 
 q re- ee to it's pore of en of the fiſh,” | 


It was inſiſted on the part of. the defendant, that in | the 
courſe and nature of this particular trade to Newfoundland 
for id, the whole is conſidered as one entire voyage; and is 
not underſtood to be fini/bed, till the ſhip's arrival at- the port 
of delivery of the fiſh : though they admitted that the general 

rule in other voyages, was, © That the wages are due upon 
the ſhip's arriving at it's jut port of deſtination or delivery.” 


Contra—for the plaintiff, it was denied that this is the 
courſe or cuſtom in thoſe Newwfoundland-voyages : UNLEss it 
be particularly ſpecified in the contract : which the plaintiff's 
counſel faid, was * . when this was intended by the 


parties. 


They argued, that Freight is the mother of wages; and 
that the quantum of the freight is quite immaterial. _ 


lere, no ſuch cuſtom as is alledged, has been proved. 


Indeed, a ſpecial contract may control a general law: but 
this betraf does not do fo, Nor can the oINLoN of two or 


three witneſſes, or even of the jury, eſtabliſh it as a * 
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And it's being ſaually inſerted in the \contradt, proves 1966. 
« That there i is 120 ſuch general cuſtom.” 1 
5 8 v. 


Lord MaxsrikLp—It depends upon a | inner of fad, n et al. 
whether this caſe is within the general rule of law : which | 
matter of fact is © wHERE the firſt place or port ef v1 l 
** VERY, upon this voyage or contract, is.” ; 


* 


It is a voyage from Barnſtaple fo W or Spain, or other 


Port in the Mediterranean, taking in a cargo of fiſh at Neu- 
foundland. And ſo is the very contract itſelf: which de- 


ſcribes it as one ſingle voyage; Which is to end either in Spain 
or Portugal or ſome port in the MEE renin at the election 
of the de 


And che ſhip was Toft before i it arrived at its port of delivery. 
Therefore the verdict is richt. 


6 MI. Juſtice WII nor aer ee 
vor the delivering port; but the loading port: there the cargo 
is to be put on armpit which cargo is to n. the profit 
of the voyages » 


This i 18 4 contract for a voyage 7 Barnſtaple to | Janes 
port in Spain or Portugal, or ſome port in the e 


going round by Newfoundland 


"Mr, Juſtice YaTEs 3 "Tis all ohe entire 
voyage. The f/þ is the only lading of the ſhip: no matter 
where taken in. And the ſhip was loſt before it's arrival at 
the port of delivery. As the freighter loſt his cargo, the 
mariner ought to loſe his wages. The verdict is right, 


Me Tables Arran door Man be of the ſame 


opinion, | 


The = was cndeved to be devel to the v DEFENDANT | 
i , : a 


Benſon | verſus Sir Thomas Fredetick Bart. 


LA MANSFIELD reported the 3 given Court refalel ts 


3 a writ of inquiry which had been executed before quaſh writ of 
; and upon which; 150/. damages had been given. lap Py ther 
though the court Ang them to be os from the peculiar circumſtances 2 


j 


Rr 2 e It 


8 7 
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1 was an action brought againſt the e * wa$ 


5 e of the Middleſex militia, for ordering the plaintiff, the 
Bx v. Who was a common man therein, and had a furlough Got thi 
Ong the major, to be e and to receive 20 _ 979 two dic 


| 2 drummers. . 985 


Mr. 1 ies had e to * as this verdie, FM XX 
- CESSIVENESS. of _— 3 and had 1 a rule to =_ 


cauſe. 
. The countel on both fdes lelt i ;vuport! has lonidip's s aber 
Lord Mangrrer'D faid, he had no doubt but chat it 


might be right to give an opportunity of reconſidering ver- of t 
dicts where exceſhve damages had been given. TY 4 
But i in the preſent caſe, he was not diflatisfied with the i The 


verdict : for Sir Thomas had manifeſtly acted arbitrarily, un- 
ſtifiably and unreaſonably. He had ordered this innocent 
— to be flogged (though unjuſtly and improperly,) merely 
out of ſpite to his major; becauſe the major ¶ Spinnage) who 
gave the man the furlough, had offended him: in which he 
acted malo animo, and out of mere ſpite and revenge. And 
the man, though not much hurt indeed, was ſcandalized and 
diſgraced by ſuch a puniſhment. The defendant is a man of 
ſuch Tubſtance as to be very able and ſufficient to pay this 
ſum ; and could only ſave a part of it by having a new writ of 
inquiry, if we were to direct one. His lordſhip acknowledged 
that he thought the damages were very great, and beyond the 
proportion of what the man had ſuffered :'and yet, under 
the whole circu:nftances of the word 15 was not for * 


2 new trial. 


by Mr. Juſtice Was pid : 2 0 ed that 

it was rather owing to the lenity of the drummers than of 
the colonel, that the man did not ſuffer more. Therefore, 
though he had no doubt but that the court might look upon 

| theſe damages to be too high, in a common and ordinary 
caſe, and had power to ſet aſide the verdict and award a new 
vit of inquiry; yet as in this caſe, the defendant had ated 
very arbitrarily, and was well able to pay for it, he did not 
think the court were obliged to ſet aſide the Cos that the 


Jury had found. 


Mr. Juſtice ASTON concurred, He was very full in 

vindicating the diſcretion of the court to grant new trials, 

a even when the damages were ideal; and cited the caſe of 
» „. ante, pas * Wood v. Gumſton. But as, in the preſent caſe, the defend- 
394. ant had acted very arbitrarily and unjuſtifiably, and mo 
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the circumſtances that appeared upon the report, ihe did not 1 706. 
think hit to be a en occaſion for the court to ſet * ver- 
diet * | 7 7425 Brxson v. 
„ f Sir Tones 
+ REDERICK, 


Per Cur. unanimouſly, ; 
Ros DISCHARGED. 


Heſkerh verſus Braddock. ag 

| ed. 1 0 
Tuts was a writ of error from the creat ſeſſions. for By. bs in re- 

the county of Che wes who had reverſed the judgment ee ene 

of the portmote court of the city of Chſter, in an action of be ee dee 
debt brought there for recovering a penalty of five pounds, ſupport it. 
upon a by-law made by the corporation of the city of Chefter. 
The breach of the by-law was aſſigned in the defendant's 

keeping an open ſhop, and exerciſing the trade of a grocer, 
within the ſaid mY though he was not a freeman of the 


city. | 
The . 55 was brought © Peter Ellames and 
Henry Hgſteth the treaſurers of Chęſter, in the ſaid court 
| holden before the mayor called the portmote court; and judg- 
ment was there given for the plaintiffs: after which judg- 
ment, Peter Ellames died. 


The declaration ſtates an ancient 5 cc That no per- 
tc ſon whatſoever, not being free of the ſaid city, might or 
“ ought to fell or put to ſell any wares or merchandizes | 
& within the city or the liberties thereof by retail; or keep any 
open or inner or other place or room for ſhew ſale or | 
« putting to ſale of any wares or merchandizes by retail; | 
« or to uſe or exerciſe any art, occupation, myſtery or han- { 
« dicraft within the ſame city; the time of the fairs excepte 

Then it ſtateg a cuſtom © That the mayor aldermen and 
common council might ordain fit remedy for any cuſtoms 

« that might ſeem difficult or defective; or if any things 

« newly arifing, where remedy haters was np oe 


« ſhould need A anger | 


Then FA 8 ſtates, that at a common Sunil bol 
den on 26th September, ꝙ G. 2. before the mayor &c, duly 
aſſembled according to the aforeſaid cuſtom &c, a by-law | 
was made, “ That no perſon whatſoever, not being free of 
© the ſaid city, ſhould, at any time after the feaſt of St. 
« Michael the Archangel then next enſuing, by any way, 
te colour or means whatſoever, either directly or indirectly, 
by himſelf or any other, ſhew fell or put to ſale any wares 
or merchandizes whatſoever, by retail; or keep any ſhop 
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* cr aber place Ke EN Toh inward or _ FIR ſheiy 
<« ſale or putting to ſale any wares or merchandizes whatſo- 
Jever, by way of retail; or uſe any art, trade, accupation, 
« myſtery or handicraft whatſoever, within the ſaid city or 
the liberties or ſuburbs of the ſame, (the time of fairs in 
cc the ſaid city excepted 3) upon pain to forfeit the ſum of 
cc five pounds c, to be recovered by action of debt, bill 
te or plaint, to be proſecuted in the name of the treaſurerg 
« of the ſaid. city, in the abovementioned court of portmote, 


t to be held before the mayor c, Cc, with coſts of ſuit; 


& and that (after the coſts of ſuit had been deduQted,) one 
third part of ſuch forfeiture ſhould be diſtributed among the 
« priſoners in the North-Gate gaol of the ſaid city; and ano- 


© ther third part ſhould be paid to him or them who ſhould 


e firſt give information of ſuch ee af 


Thenthe nen aſſigns e asis ee | 


The defendant pleaded « Nil deber . kind iſſue was jeines 


| thereon; and a venire awarded to the SHERIFES of the city 


of Cheſter. | ; ow 


The defendant, on hs 3 of the venire, challenged 
the array of the pannel, becauſe it was arrayed and made by 


the SHERIFFs who were citizens and freemen of the ſaid city, 


Wherefore he prayed | “That the 14 Fn night be 


band nne 8 


To this 8 of the array of the 8 che plaintiff; 
demurred. And the defendant joined in demurrer. After 


which joinder in demurrer, the record immediatety proceeds 


| er e And hereupon, it is judicially taken notice of, by 


ce the ſaid court here the portmote- court] and is known to 


e the ſame court, that by the cuſtom and conſtitution there- 
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of and of the city aforeſaid, no perſon or perſons can or 
* ought to array the pannel of any jury within the juriſ. 


ec diction of-the ſaid court or in any civil ſuit within the ſaid 


c city, other than the hei of the city for the time being, 


or one of them, or (b y reaſon of any default in the ſaid 


6 ſheriffs) the coroners of the ſaid city for the time being, 


or one of them; and that by the cuſtom of the ſaid city 


c from time men no perſon or perſons can or ought 


„ to be ſheriffs or coroners of or within the ſaid city, but 
citizens and freemen of the ſame city.“ 


The record then ſtates the judgment of the — 


That the ſaid challenge of — defendant to the ſaid array of 


** the ſaid pannel be dfallowed ; and that the ſaid pannel of the 
6 ? rea] jury ſo arraycd as ee be allowed and taken.” 
| Then 


Hilary Term 6 Geo. 3. ü M. wy 


. This the record goes on and ſtates that the defendant, « ore "pots 
femur in open court challenged the POLLs 3 becauſe the, . NL 
W were citizens and rt net | Hsu Ru v. 


Bu AUE. 
This challenge was alſo diſallowed * ths . : N 
and thereupon the iſſue was tried; and a verdiet found for 


the na and judgment accordingly. ; , 


A writ of error was then brought i in Gare of f Great ſeſ 
fons : and the judgment of the portmote-court was reverſed 
there. Upon which judgment of reverſal,” the preſent writ 
of FI Wild VEG; 5 


On Tueſday the 28th of January faſt, this caſe was argued 
by Mr. Davenport for the plaintiff in error, (who was alſo 
the original plaintiff below ;) and Mr. Aſeburſt, for the de- 
fendant, Who was the original defendant low.) 


Mr. Ahn declaring chat he did nor mean to diſpute the | 
cuſtom, nor the * by-law, nor the form of the declaration; but 1 re 4 


chiefly objected to the 1nTEREST of the /heriffs and Aer. * That the by. 


«© Jaw was a bad 
« one; and that even the cuſtom itſelf, upon which it was founded, was a bad cuſtom 3 in as 
« much rn it appeared 9 that none e array 88 kanne! but perſons who were them - 
£ ſelves reemen. 


Mr. Davenport applied himſelf to anſwer that objeAtion, 


It was in the portmate-Sijurt objeNted, on the part of the de- 
fendant, . That the ſheriffs and jurors were citizens and free. 
wan 5 | 


He firſt cited Co. Litt. 1 . 157. Ft! lagi toured | 
to ſhew that the ſheriffs were either not intereſted at all; or 
i at all, at leaſt in ſo ſmall and trifling a degree, that it could 
be no objection to their returhing the venire : and that the 
intereſt of the jurors was likewiſe cithe none at all, or not 
ſufficient to ground the leaſt ſuſpicion of bias upon. Indeed, 
the objection does not lie at all againſt ſuch of the enen, as 


— e . | i: 


One third part of this het is to be given to the priſon- 
ers; one third to the informer ; and one third is unappropri- 
ated : the freemen have no benefit in it, as ſuch. If they had, 
it would not be a ſufficient objection: as appears by 2 Lev. 's 
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ae caſe of Ball and Boftock in 1 Strange 575, ſhews that a 


FT » perſon, though in ſome. ee e n yet be | 
e. 2 witneſs. N ; 


i the courſe of his JE; he „ ſham * 
the by-law was a good one z and. cited Carthew. 480. The 
City of London v. V andcker. ' 1 Ld. Raym. 496. 8. C. (with 
teſpect to the City of London finding thoſe who are elected and 
refuſe to ſerve the oſſice of ſneriff.) 1 Leu. 14. mo” and 
Commonaliy of London v. Bernardiſton. 2 Keble. 295. Mayor 
and Commonalty of London v. Gould. 12 Mod, 669. The City 
of London v. Wood. 1 Salk. 397. 8. C. 8 Rep. 121. Vaga- 
nor Caſe. 2 Brownl. 289. S. C. Waggoner v. Fi. M ale- 
man v. Harris, B. R. Trin. 1753. 26, 27. Geo. 2. in Por. 
cefter. Bodwick v. Fennell, M. 1748. 22 G. 2. B. R. on a 


like by-law as the preſent; at the Devizer. Errington © 


RW Hy Paſch. 9 G. 2 Ds R. there cited. 


The /ame objection ond lie againſt a 5 as unf 2 
jury: becauſe one is to judge of ee other, of a 
: fact. 


8 


ep 
Here, the mayor, ſhoriffs, coroners, and j jury Were al of 
them citizens and freemen. 


No part of the penalty appears, upon the face of the re- 
cord, to belong to the city ; nor is it necefſary that . 8 
man ſhould be conſidered as intereſted. | 


He therefore prayed that the judgment of the m_ ſon | 
of Chefter ſhould be reverſed. 


Mr. Aon, contra, for the defendant; 


Ihe ſheriff, at the time of arraying the pannel, was a citi. 
zen of Cheſter ; and appears upon the face of the record to be 
ſo: and this is a- good cauſe of gn Co, Litt. 1 157. 

12 Mod. 687. | | . 
The intereſt of the ſheriff is either dire@, or at leaſt fo. con- 
ſequential as to affect him. 5 | | 


'The penalty is divided one third to the SEG as one third 
to the informer; and one third remains undiſpoſed of, and 
therefore belongs to the plaintiff (the treaſurer) for the bene= 
fit of the corporation. (For which, he cited a caſe in H. 3 
G. 1. B. R. Hollings v. Hungerford.) And the ſheriff is con- 


88 


„ by the demurrer to the challenge, to be a ns. 
—_ "as fach to be intitled to a part of it. | 


[ 


He cited the caſe of Anſtey v. Dowſing, 2 Seri 12875 in 


anſwer to the minuteneſs of the intereſt not making any dif- 


ference. Any degree of intereſt is an objection. So it is to 


witneſſes with regard to the repair of county bridges. So it is 


to corporators: 1 Vern. 254, Corporation of Sutton Coldfield 


v. Wilſon. So it is to pariſhioners: 2 Fern. 317. Dedfwell 
v. 'Nott==; where the ſuit related to the loſs of money given 
for the benefit of the pariſhioners z and the queſtion was 
« Whether any inhabitant of the pariſh ought to be admitted 
« as a witneſs ;” and it was inſited ec That the intereſt was 
« ſo minute and inconſiderable, that it could not be preſumed 
« to influence or bias the witneſs in his evidence.” But the 
court, in that cafe, ſaid ©& The caſes, where the party was 
4 concerned in intereſt, though never ſo ſmall, have always 
1c prevailed : and it was ſo reſolved, upon great debate, in 
« 'the 2258 of the” city of London concerning the water-bai- 
6c li,” ” 


Therefore the minuteneſs of the intereſt is out of the caſe. 


But if the ſheriff's intereſt is not direct, it is at leaſt con- 
r and a principal cauſe of e | 


The caſe of witneſſes is applicable to the i ii queſtiby. 
They are not admiſhble, if intereſted 3 10 or inſtance, 


A commoner—to a right of common % 
4 pariſhioner—to a modus; ; 


A n ſteering a FR 1 Salk. a dos v. 


Kendrickſon—in which laſt caſe, Holt, C. ]. would not ſuffer 


the pilot to be a witneſs : becauſe he was anſwerable, if faulty 

in Rs to the maſter. Indeed, the objection lies ſtronger 

8 a jury-han| than it does to a witneſs—there is a heck on 
the one: none on the other. \ 


This being a plea of nil debet, it was neceſſary to prove the 
whole declaration; and, conſequently, to prove the cuſtom, and 
alſo the by-law: and therefore the jury ought not to have 
been returned by citizens and freemen, who muſt have a bias 

in it 's favour, 


As 
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ing this cauſe ; nor could hinder it from being tried elſewhere 
than in the portmote- court. Therefore if the ſheriffs and co- 


and the whole penalty was given to the informer, in that caſe. 


14, were upon returns to writs of habeas corpus : this is by 


. Caſe of a ſheriff. 


been objefted to the mayors of. London bringing theſe actions. 


| \ 4. 
ken Term 6 Geo. B. R. 


ould have come by way of eounterplea. . 


- Beſides, - . e 
en and e IL E000 


— 


This ike does n not nor ii n pourt FD try- 


er could not return a W nn IE Pave Fried 
= ye ELSEWHERE. 


ke den anſwered the caſes cited on the other fide. | | 
The caſes in 1 Ld. Raym. 496, e 480, and 1 Lev. | 6 


way of challenge. 2 Keb. 295, is as much for me, as for 
Davenport. 2 Lev. 231, Goes not : had a, as in the 


In the caſe of Bedwick v. Fennell, there was Py ns : 


As to Wakeman v. Heri proper bill of exceptions was 
tendered or ſigned: therefore 15 * 1 take a of 
the exceptions there, x 


Therefore he prayed that the judgment might be affirmed. 


Mr. Davenport, in reply-—It i is not neceſſary for the court to 
infer here, that the treaſurers are f ces for the Es. 


No ſuch thing * upon the record. 


As to Hollings v. Hungerford —The chamberlain was 2 
anger to the corporation. But if not, yet this has never 


As to commoners, pariſhioners, pilots, &. There thei in- 
tereſt is conſiderable ; here, it is nothing, or next to no- 
thing. 


This _ dier xor A upon the ſucceſs of this ac- 
tion. 


They can ** 10  effeCtual hyde; if hy can not ſup- 
port this by-law. : 


All 


Ullry Term 6 c B R. 0 1853 


"Mb muſt tle nate of their own cuſtors: Oe - 1966. 
cuſtoms can be tried no where ele OY 9 


Hzexzrn 1. 


| But Mr. 4fbburf ſays « That if it can ot ber elle Bravpock, 
15 eee e rat +: | | 


Anſwer—The by-law i isa good 8 it is \ admitted to be 
ſo; and the caſe of Bodwick v. ; Fennel proves it. 


Fe — are a8 ch in V Pant as 
other caſes. And in the preſent caſe, there was a procedendo 
granted by the chancery-court of exchequer at Chefter ;* This appeary 
therefore thoſe caſes of procedender are in point. 3 


Lord Manevinro-—We will lack 4 into the caſes: and 
if we have any doubt, we will let you know; that it may be 
argued again. If we have no 2999 ho we will let you know 
our opinion, | 


I think this is the firſt caſe where the objetion has been 
taken upon the record, 


— 


Ci. adviſ. or ulterius concilium, 
( wen as the court ſhould direct. 2 


on Friday the 1th of en 1 was ordered to ſtand for 
| judgment on : Tueſday the 1 th. 


5 And now. 


: 


| - Tia 8 delivered the ans, of FE court; 
to the W effect. 


This was an * of debt for the OP of 2 8 
which the defendant was ſuppoſed to have incurred by keep- 
ing a ſhop within the 4 of Chefter, not * a Hows 


man. 
' 


| The BA hide bs opt rected 
den before the mayor; and was proſecuted by the plaintiffs, 
as treaſurers of the city, (who are fimilar to chamberlains in 
other hs os 


The deklaratin ſtates a * in the city of Che eſter, 
* That no perſon who is not a freeman could keep any ſhop, 
* or expoſe goods to ſale by retail, within the ſaid city; ex- 


e cepting at fairs.“ | And then the by-law is ſet forth: which 
ordains 


1 Ene Leon 6 Ges 3. n R. Fan 
1 1765 ordzins * That no hegen who is e of the city; Wend el 


« goods by retail, or keep any ſhop for a retail ſale, within 
15 tn % © the ſaid city, excepting at fairs; upon pain of forfeiting 51. 

| Bu4apvocks « for every offence,” This penalty is directed by the by- 
| law to be recovered by action 1 debt, to be proſecuted in 

the name of the treaſurers of the city, in the port mater cuurt to 

be holden before the mayor: and one third of the penalties (de- 

ducting the coſts)-is allotted to the poor priſoners in the 
 North-Gate gaol of that city; another third, to the perſon 

who ſhould firſt give information of the offence ; and the re- 


maining third is left undiſpoſed of The declaration then 


A ee charges, that the defendant had kept an open ſhop in the city, 

not being free; in violation of the cuſtom and by-law afore- 

ſaid: and therefore the Funn Wes treaſuters . the city, 
demand this penalty. 


To this declaration the defendant pleaded « nil 4 ” 
and iſſue being joined thereupon, a venire was awarded to 755 
e of the city, to return a Jury of N27 te cg _ lawf 


men of” the city. 


array; becauſe the Joeriffs were citizens and 3 


The plaintiffs demurred to the challenge and the defen= 
dant joined in demurrer. | 


In this part of che record, an extraordinary entry is 13 
duced, as a ſuggeſtion of the court, that it was. judicially taken 
notice 95 cc That, by the cu Hm of the city, no perſon could ar- 
4 ray any jury, within the juriſdiction of that couft, but 
ce the ſheriffs or coroner of the city, or one of them : and 
“That none could be ak. oh or coroners, but citizens and _ 


* men.” 


After this fiignetdion, the court gave 8 on the 
challenge, That the _ ſhould T, * and the ar- 
* ray allowed.” 


cauſe they were, all of them, Fremen. 

And this challen ge was alſo di ;ſallowed. 

And thereupon, the jury (thus returned and objected to) 
given for the plaintiffs, 


When the jury were returned, the Aon challenged the 


The defendant then challenged the polls of the j jury be- 


proceeded to try the iſſue: and a verdict and iy e were 


„ = Upon 


e 


| Hilary Term 6 Gem 5. B. K 


pen this judgment, the defendant broukle a writ of er- 
ror in the court of pleas for the county palatine : and there | 


5. * of the eee ger Was e me 7 


| 5 * . 


v4 


And upon Wis judgment of Several, the preſent writ of | 
error was 8 in his court. 


1 "x 
» 


Ds zunons for e the judgment » was reverſed in the 
county-palatine apart were Ni 5 40 


iſt. Becauſe the 1s Peri who irs the July; and 
the jurors themſelves were Freemen of the city, and (ar ſuch) 
were intereſted in the matters to be tried; and therefore that 
the challenges were erreneouſly e 2dly. That, as it 
appears from the ſuggeſtion introduced into the record, 
« That in the portmote-cuurt, no jury could be returned, but 
« by ſheriffs or coroners, who are freemen of the city; the by- 
« Jaw which confines the action to ſuch a juriſciction where 
e the ſheriffs and jury mu/? neceſſarily be intere Ned + in 1 that 
< reſpect, a bad and i/legal = ma | 


in ant to theſe objections, it was ; argued for the plain- The plaintiffs 
tiffs, “ That neither the Heriſfs nor the JOS were intergſted duments. 
* at all, in the preſent ſuit,” 


It was admitted, That where a corporation are parties to 
* the ſuit, or 5 intereſteu in the very iſſue in queſ- 
«© tion, no freeman can be either a juror or a witneſs,” Co. 
Litt. 15 J. 3 Keble 12, 295. But it was ſaid, that, in this 
caſe, the corporation are uo parties to the action, nor any way 
concerned in the point in ifſue. That the ſuit is by the trea- 
ſurers in their ſeparate capacity; and, whatever be the event 
of it, the corporation can neither pay nor recover any co/ts, 
That in this action, the object of litigation is merely the pe- 
nalty of the by-law ; and in that N the N 
1 no Joe * —_—_ 


I 4 


It was SME argued, that Gs the 5 18 funded 

on a cuſtom © To exclude all foreigners from the city; and 

the freemen may be ſaid to have an intereſt in that excluſion; 
yet this is a remote conſideration, which, at moſt, can affect 

only ſuch of the freemen, as happen to be traders, "That the 

circumſtance of a freeman's being a trader, is a particular 
uncertain incident; which, if it happens to occur in any of 

the jurors, might indeed warrant a challenge for favour ( . a 
| | 1 | e 


* 
- 
* 
- 2 f 
8 1 8 $ 6 
* 5 
* 


Hern v. 


not avail the corporation, in any ſuit upon the aH. For, 
if the cuſtom were to be li ou 


And as to the ſuggeftion—It was infiſted, that every court 


Hilary Term 6 Geo. 3. B, R. 


5 


che fat would be tried: ) but that a mere poſſibility of ſuch au 
intereſt is no ſufficient ground for a principal challenge. 


Tt was alſo obſerved, that the verdict for this penalty would 


| tigated in a ſuperior court; the cor- 
poration could not give this verdickt in evidences 


muſt judicially take notice of their own cuſtoms : and, as none 
but freemen could poſſibly be either ſheriffs or jurors, if the 


preſent objection ſhould prevail, this by-law would be left 
without a remedy to enforce it; and conſequently there 


would be a failure of juſtice, 


4 


Tus is the ſubſtance of the arguments which were offs. 


ed in ſupport of the judgment of the portmote- court. 


But we are all very clearly of opinion, that in bir cafe ei- 


ther the ſberiſft nor jury were competent; and therefore the 


challenge was IMPROPERLY over-ruled at the portmoter court. 


There is no principle in the law more ſettled chan this 


That any degree, even the /malleft degree of intereſt in the 


queſtion depending is a deciſive objection to a witneſs, and 
much more to a /urer, or to the officer by whom the jury is 
returned. : | £25 


The law has fo watchful an eye to the pure and unbiaſed 


| adminiftration of juſtice, that it will never truſt the paſſions of 
| mankind in the deciſion of any matter of right. If, there- 


fore, the ſberiff, a juror, or a witneſs be in any fort intereſted 


in the matter to be tried, the law conſiders him as under an 


influence which may warp his integrity, or pervert his judg- 


ment; and therefore will not truſt him. 


The minuteneſs. of the intereſt worn's relax the objection. 


For, the degrees of influence can't be meaſured : no line can 
be drawn, but that of a total excluſion of all degrees what- 


ſoever. 


In the preſent caſe, every member of the corporation was 
evidently intereſted in the very iſſue to be tried. For, the 
cuſtom * To exclude all ſtrangers from trading in the city,” 


is the main foundation of the action: it is the only ground 


ſubject. 


upon which ſuch à by-law could, in any caſe, be valid. For, 
a by-law © To exclude,” without a cuſtom to ſupport it, would 
be void, as an illegal reſtraint upon the common right of the 


It 


.* "+ 


TR + 9 pO EO 
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1 was therefore neceſſary for the plaintiffs'ts alledge this 


cuſtom in their declaration. And the defendant's plea of 
Nil deber puts the whole declaration in iſſue. Upon that 
iſſue, the plaintiffs muſt prove the cuſtom . To exctde,rt ?. as 


well as the by-/awv : and the jury muſt form their verdict upon 
the ue . For, all the facts alledged muſt concrer, to prove 


the defendant indebted to the plaintiffs... ¶ there was no ſuch 


cuſtom, the by-law was a nullity; and e the de- | 


EROS WOT ROT GIA ”_— 


So that here every freeman was intereſted i in whe very iſſue 
to be tried. They may indeed, have no ſhare in the penalty 


[elf : but they are intereſted in as net on ns the e 


1 


The excluſion of foreigners is a MONOPOLY to he  freemen 


themſelves. The enforcing of this excluſion, by by-laws and 
penalties, is ſecuring that 8 And in this action, the 
very freemen who were to gain 17 ſecuring this monopoly, 
were the jury to determine it. 

an intereſt and bias in the matter of the ifſue to be tried in 
this aun | | | 


It is no anſwer to the obj eden, to ſay © That they were to 
* have no part of the Aae for ſtill they had a bias upon 
them in relation to the queſtion to be tried. Whatever the 
action may be, if a juror be intereſted in any of the matters 
in iſſue, he is unſit to try them. The incapacity ariſes from 


his bias in the particular facts he is to try; and whatever be 
the —__ rats bias touches, he is b of trying 


4% facts 


In the caſe of b Doy v. Fl ris in Hotart 87. The mit 

was an action of treſpaſs between two private perſons. But 
an iſſue being taken upon a cuſtom in Londen © For every 
« freeman to be diſcharged of wharfage, the court would 
not ſuffer this cuſtom to be proved by the recorder e and on 
Gat occaſion they held that Where the iſſue concerns à cor- 

« poration, though they be not directly partiet to the ſuit, if 
they are to make the pannel, or any of their body are to go 
0 upon the j jury, it is a cauſe of challenge.” 


None of the caſes which Mr. Davenport has cited on the 
part of the plaintiff, come up to the preſent caſe. Vanacter's 
caſe was on a by-law that affected hole own members only; 
and where the parties on doth ſides were equally freemen, 


In 


erefore every freeman had ; 


p4 ; 


857. 
HONG. 


82 v. 
ä ä 
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In the caſe of Bodwick v. Funuell, it ws ſtated at this bar, 


s "ui. bet That no exception or erg was taken.“ And as a 


meer v party may wave all exceptions, if he N 13 he does not 
BzApDock. _— it is» a virtual e 1 i 


4. 


_O Wakeman v. Harris, there was ad no 1 Pad 
the bill of exceptions was mot ſealed : nota > ops & court 
could not take any notice of it. | 


, The Caſe of the Cary of Lande Wood was died on 1255 

: Ges. Mr. Davenport relied on the words of Lord Chief Ba- 

ron Ward, that the objection to the mayor's ſitting, as judge 

in a cauſe of the corporation was not ſo much in point of in- 

_ Ferefi, as inconſiſtency, But is not the interg off a great ingre- 

dient in that inconſiſtency ? And hence comes the rule“ "That 

% no man ſhall be judge in his own on A the fame 
rule mal equally apply to a Juror. N 


n wis ſaid, © That if the defendant's Als be 5 
« ed, the corporation will be left without remedy on the 8 
4 « law.” bo | f , | 


The fer is, That ir the fact "Me true . That they can im- 
ec pannel no jury but freemen,” the fault was their own, in 
confining the action to their own court. On the other hand, 
if they had a power (as the city is a county of itſelf,) to kave 

r= 5 ng it was their own fault 1 5 did 
1 8 2 | 


Ta 85 . of their own kites 8 may indecd 
make by-laws, and enforce the obſervance of them b by proſe- 
cutions amongſt themſelves ; becauſe every member of the 

corporation is bound by the juriſdiction into which he volun- 
tarily enters; and being all of them freemen, their circum- 
ſtances are equal. But if corporations were to try their owv7 
ſuits againſt frangers, upon a by-law For excluding all 
<« traders-but themſelves,” there would be an end of the diſ- 
tinction which hes long been eſtabliſhed, That a by-law 
« which lays this reſtraint upon trade i is you my there be 


* augen to ſupport it. 


If the cuſtom be > neceffory fo undation for ae g ſuch 2 
by-law, it is neceſſary to prove it. But if the freemen them- 
ſelves might determine upon it, they would not be very exact 

in that proof: and by- laws wn mig without _ ſuch cuſ- 
tom, would ſoon have an equal effect 


Had this by-law been general, without limiting the 2M to 
the treaſurers, or to their own court, they might then bow 
trie 


of the court ET great ae be. 
| "TOR SG 


beein-. 


9 


, in the (1 Black. 
lo. 177. Er 


| Re Coorg Cleo Bart 4 TY 


FPHIS was an Aion of debt brought by the lord. of the Ofrace of dl 
manor of Stepney, for an amercement ſet and affeered in ling a loafof 
the court-leet of that manor, Ni / deber was pleaded ; iſſue wright 4 


was taken therebn; the ——— Os within — 
and e e een e = + riſdifion 


court leets 
| On Menday the 27th Junnitry t: 166, 1 Raison | 
moved on behalf of the- . for a 12 trial; reſerving 
a eim to a future motion in arreſt of judgment: and he 
on ſed no leſs than ſeven objections. But the diſs 
them was adjourhed to | the aig: Wedneſday. 


On wit Wedneſday (the 21th of January 1766) he was 
on jn his motion, by Mr. Serjeant . Burland : and they | 


Rule to thew cauſe . Why the verdi@t ould 

s not be Jet aſide, and a ner u had” ; 
| "with liberty to move s, in arreſt 
| | of judgments 


On erh the 8th of February 1766, Lond) La: 
teported the evidence given at the trial: and. 


Sir Fletcher Norton, Mr. Morton, cod, Demi ured 
cauſe why there ſhould not be a new ones 


Von. III. e 814 5 They 


Sir Gene 
- Cormnnoors 


v. 


ExTtor r. 


* 


Mt. Aru 6d by segen 1 


14 5 


it: Fs it ſtood r 5 * 
a Walſley the 120 a nene 1766, HE 


e E 


. was tothe following effekt. 7 Ok 


5.11 *Phiyj6 am a ckion of debt for dihotoenicnits Tet a; ee 
in de cater belonging tothe manor of N : 


The. fact charged In the declaration nd. 3 
(which is ſet forth in the declaration) is che defendant's hav- 


in his cuſtody, and expoſing to ſale, a loaf of bread pre- 
aides be and ar and fur a quartern leaf of i the. ueight of 


ABS —y„—- eos > . 3 — 


4 1b, 55 H.; whereas it wanted 4 o. and 4. Nil debet was 
pleaded ; and iſſue joined: e ee, 
K „ gs ae peat ei 


„ren ds eil it wad Me ded, 1. That he 8 


2 giren in enidence ven deuter ſeaed ner indented, 36 dt 


ught to have been „ 1 Lite 


_ 1 Eav. 3. Hat. 2˙ Co Oe" 3700 Bal ” 
domed gr dd, wm ea 
33 without den of colts. * dn hotage 
eee qnather objection w was taken tir ate ” 3 
« That the court-leet had ho fur ſition” N * %% 
" Mn 2 whi hare he 


* our opinion, it is os op per that a 1 of this 
"Lind ſhould be either /ealed or inden 


turn, and the leet (derived out it of it) were anciently 
the principal courts of criminal juriſdiCtion ; -coeval with the 
eſtabliſhment of the Saxons here. There were tio traces bf 
them, either amongſt the. Romans or Britons but the activity 
of thoſe courts is marked v very viſibly both | amongſt the Saxons 


| and the Danes, 


S. a4: © 


1251 : : 2 © 


My 


"Lord MansrizLD fi W wo look i into 


2 Mayor delivered the reſolution. of the 


By Magn Gen, cap. 27, their juriſdiction is 65 
weir power ©, To hear and determine” is taken. awa 3 

net their power = ee eee 
ae ee Kate i Rais! 44465127 


| That p. br was abated wa ple up; to'Gltort 

money fo them, u Thy of 2 been in- ol 
in their turns & oliis matefattic, when in fat 

| they had got. | ory boy ly indicted, anus of JF" n. 
2. c. 13. recites tha — and directs that ſheriffs in 
their turns ſhall ——_ rs twelve lawful men, at the leaſt, 


6 bj alefaSoribur; gab. 9 / viſitionibur fgilla 
ua apponant s ur de 
baude bot Lale, Tee WEE 2 3 4b 1 Thea act | 


& d 


= enges 
— 6y ag 
linquent can either 15 * up i in the ay tance, or even 
puniſhed for the offence by impriſonment, 

: The, « ni 5 | PRACTICE, Js NN * py eee 


And as to che indenting—It is þ that Jach an f 


5 ſhould be indented. The 40 of r Ew, 155 27 ® Stat. a. 
to coutty leet ; but che egen of the law fixes the ful wen- ep. 1. 


firuftien.of it. It was made, to prevent che altering or em- 
bezling ouch, indiftments as were to be deli wered over "to the 
Juſtices : : it don't relate, therefore, to preſenimenti, Which 
were to be proceeded upon in the turn or lect, =, "5 ok 
delivered over to the ices 193.3 le AID VT * n 


Zut it was not neceſſary to have determined theſo Pais ; 
Al WE- are ALL of opinion That the oFrENCE:prefanted 
« ig net within the JURISDICTION Ä the court x j becauſe 
« it 18, a ne- * © arm r and can be 
4c ' profect by the _y . 

1b. 75 941 vd N 7 * 3 #21 
it W of x bnEAD is an orfdinance 
weight and che prite of it, which is to be rt 


price of corn. The intention was, to —— dhe pro- 
portion between them; making the baker a reaſonable aliow- 


ance : (a very wiſe * to derive the effects of plenty 
** the poor.) 


8 2 * Is 


/ 


ax 


, D - 
| 1 
——— —Uäw42än . — — . 
5 212 — 7 — — — * — 
* * 


2 — — 
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1966: | Jo thit 4fize was broben, (whether the cben 
| not,) the breach of it was N and — 


S. the-court Lev. But che atze muſt u both rien and 


— WEIGHT : and it would be very incomplete a 


4 Iikorr. it were to 1 1 the Ga and leave the pri 


bo 
. 0 ; ; 
> 944/ 4 


S nr 


"ys 6 81 20 it i dite b 8 1 the 
15 ade 'by the ferent ptices of 


variations in 
corn, always took in Bb. p 


"The #266 . 18: nen ue; 51 E. 3. n 


the allize ſhall be ſet ; and exhibits A' plan for that 22 | 


bin i. fake | both the r and 2 | 
eve principle of he tw. "I 


The 231 G. 24 4 29. repeals z lerer ities; ; deu. 
cecds upon che fame principle of fixing both the rice and 


weight : and the plan of an affize exhibited in ity ſhews that: 


both are fixed by it. This act faves the jurifdiction of courts 
leet : and therefore, whenever and w an” aflize is 
made according to the directions of 31 G. 2. Ce. 2 edurt 
leet may inquire and pants for e breach of ee 


But che 3 C. 3. c. 11. upon which this" prefer 
nafted, does not fix the price ; but was made, to nora 
3 me inconveniences m caſes WI 4% . Twas It; ' whereas 
ER the ney ze is the BASIS of the juriſdiftion of . court 

| Ir wee ſhould_ſuppoir ile 5 beef ik ntinent, It be te 
75 a) juriſdiction where no Falte is ſet; though their 
prin Hm a) 


ariſes only and can only Meh, Where It 7 work 

| The ofence, cognizable there, is rnacriq Jadith.”” 
The coudſel foe the plaingifwerearenc:of the, objection; 
and therefore infiſted A That ahis: r Fang n 


20 2 


1 4 fx £ Fi wy | 1 q 
** 2 7 1 N 


SEES) 


But — of the eſſential, Gundel, of an af 
ſize, pnicx; price regulated by the price of corn in the 
marbet. And it would be-aſtrange conſtruction of this act, 
to give it the effect and operation of an aſſize, when it was 
intended an S and to ope- 


The 


| Hilary Te 6:Gea-3: BR»; 965 


The act directs, o that à quartern loaf ſhall 1 ponds 766. 
five ounces and an half; under the penalty e more 28 
five ſhillings nor leſs K one ſhilling for every ounce . Grenen 
every loaf which ſhall be deficient ; and not more than two ent 
ſhillings and ſixpence nor leſs than fixpence for any deſect Errierr. 
under an ounce, ole cities, towns 22 Er, or » V. fait. 6. 
within the weekly bills worry, th the HEE t mult be 
made, and the bread weighed, wi hours; and in 
other places, within three days : Ph 3 juriſdice 


tion is given to juſtices, to ont and levy the penalty. 


Tt is unneceſſ to ſpeculate upon the utility of the regu- 
lation. A2 far is. goes, that when a perſon buys a quartern 
lab ps" gots wy pp SY ut, as it does not fix 
„ e e e 


But whatever benefit may ariſe from this proviſion, it is 
unt 2 proviſion made by the common law; but introduced by 
this 7 and the preſentment deſcribes the offence in the 
very ewords of the Rlatute ; and was plainly meant to enforce , 
the execution of the ſtatute, and to apply Ws right of puniſhe 

ing for the breach of the aſſize, to TRA a vio- 
lation of an act of parliament, | | | 


The bread mult be 3 in 24 hours, or three days ; 
whereas, this .qreſentment may puniſh at three months dif- 
tance. The ſays, © He Galt be ſumimomed, | and have f v. fe. 14 
an opportunity of making his fed The: preſentment 
can not be-controverted in the court leet 3 3 but accuſes and 
nn at the Jane inſtant. 5 


| There in a foving of the juriſdiQtion of the leet, in the 31 
6. 2. + becauſe that act keeps an aſſize in its view, from one 804. 43. 
end to the other; and the ſettling that aſſize is the great _ 
ject of it. But in — act there is no ſuch exception; be- 
cauſe it was providing for caſes ure e et 
ſurſaidun. „ 


| Thefs cue ewes vey Shady adapted to ae. 
manners, genius and policy of a people upon their firſt ſets. 
tlement: but, like all other human juriſdictions, vary in the 
you and progreſs of time, as the government and manners 

of a people take a different turn, r | 
cumſtances. 1 . 22 


Sſ3 es From 


Ves, 


Sir RICA wiſdom, of wi ening (inſtead of c 
* both civil and criminal JuriſdiQtion, 


Livzorr, 


2 
29 

$1 
4 | 
34 
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* 
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=. 
EN 1 
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p: 
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| 


x ba 


Fro * Charta to this time, 927 i have been alia 
gradually abridged ; never enlarged. Experience ſhews 
| J the circle of 


egen Wb IR Lic 
But the point is not, now, upon Air the jurifdition 
of the leet : the preſent queſtion is, Whether we fhall in. 


| = creaſe it, and give them power to hold plea'of an offence 


« againſt an act 17 arliament, which is formed upon a plan 


&« that has been uniformly and om. W Len tho 
5 Conqueſt 1 t this day.“ 


8 Upon t the" b and other objeftions which ahead)? 
gave eave 


to move for a new trial, without coſts, The ſecond 
5 ection was not then made. As it not comes out, the de. 
fendant ſhould have had a Uire ; wan Ne have care 


ried cg ofts, . 
The plaintiff Loud not have eng his a&tion af debe 


for this amercement; becauſe, it a p.m upon the whole of 


ment arreſted: but you can't have cofts. 


the caſe, that there is no debt due The plea of ni 
debet puts the whole matter in iflue ; and 2 the welt 
matter, nothing is due to the plaintiff, 8 . 


But che defendant can't haye any TY OR the preſent 
form of proceeding. Here is u demurrer; but a verdi 
againſt him: nor did he inſiſt at the trial upon a caſe to be 


| Rated for the opinion of the court. 80 that there can be no 


poſſibility of entering a verdiCt for him, nor can the court 
give ju judgment for him. All we can do, is to ſet afide the 


| verdict againff him, and grant him a new trial, oh 


Therefore— Let this verdict be ſet afide, and a 
983 new trial had, WITHOUT cofts, 


His dense then addreſſing himſelf to the defen- 

or counſel, ſaid—In the ſhape it now ſtands, you can't 
have coſts. You may take it either of theſe _ ways; either 

as I have juſt now pronounced the br or having judg- 
The truth of the 

matter is, the defendant ſuffers by a /lip ; by not ſeeing the 
objection ſooner. If he had "tha it ſooner, he might have 


demurred, inſtead of pleading © nil debet” and then he 
would have been intitled to his coſts, „ 


done. 
It was very e laboured by the dan for the plaine 


tiff a8 9 0 an aſſize ſet by 3 G. 3: for it is certainly ne- 


— 


ce action.“ 


Tus Gr the the dfendant choſe to take 


was denne -pronounced 5 vix. 


That the verdiet beſet aide, 


* 


Hilary Term 6 Geo. 3. B. R. 


. fer, one 69 pot thi 


{And that be be wow u: 


But without payment of coſts. 


Ls 


Rex e Inhabitants of Staunton under 


See this Caſe Wache, in the TABLE; and ar large, in * 
Quarto-Edition of my —— 


7 558. 
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ey of Colcheſter verſu 
Villiam Seaber his late 


(i Black. Rer. Mayer and Common 
; 591-56.) geaber, Executor of 
c 


April 2766. 5 1 
T\ HIS was an ation of debt brought upon 2 bond in 


ing fn new Gt. then advanced. to the ſaid Bennall, by the corporation 
Loved but dor. Of Colcheſter (according to the intent of Sir Thomas White, 
mant, and after Knt. deceaſed, and of certain articles e,) at the expiration 
* of ten years: for the payment whereof, William Seaber, the 
ration is the defendant's father, was one of this Job Bennall's ſuretics. 


ſame as the old | RIS 4 5 | 
_ The defendant pleaded 4 Non eff faftum tyfatorig;”" and 
thereupon iſſue was joined. 0 e 
The cauſe was tried before Lord Manyfield at Wefoinfer, 
at the ſittings after laſt Mrichaeſmas term, when a verdict was 
agreed to be given fox the plaintiffs, ſubje to the opinion of 
That Colebefter is a borough by preſeription, 


That by letters patent dated 6th December 1 Ric, 1. Power 
was given to the burgeſſes ta appoint, from amongſt them. 


dated 1ſt March 1 Ed. 4, they (the bailiffs and burgeſſes 
were incorporated, and made to conſiſt of two bailiffs and 
one commonalty, in perpetual ſucceſſion, 


That 


ray | penalty of fifty pounds, dated 28th September 
— | prmene 1735, conditioned for one John Bennall's repayment of 251. , 


this court upon the following facts, admitted by the counſel 


ſelves, their own bailiffs and ed and by letters patent 


58 


1 Term 6 Geo. 3 B. K. 


a—_ rs C. 2, by letters patent dated/34\Auguft in that 


year, the free burgeſſes were made one body corporate and 
politic, the name of * Mayor and Commonaby of the 


ally from amongſt the aldermen,) 11 aldermen, 18 aſſiſtants, 


ant If RT bee ee and that this charter was con- 
firmed by letters patent dated 27th * 6 


| mayor and er frog their ſu 


That on 28th September” — Seakey, FRET IM 
| Jant's teſtator, duly executed the bond to the ſaid mayor 


and commonalty, eee eee 


That in 1740, there were jt ts of ouſter ag againſt all 
dee pers claiming in 1 bo mayor and deen 
of the ſaid corporation. 


| That the fd perſons were all dead before the year 2963 
{That from the year 1740, to 1963, no perſon, in fact, 


zugh,” to conſiſt 2 mayor, (to be choſen annu- 


: - 
<1 
* 
# 1 : x 
5 
a... 
1 766. k 


Cor ener 


a e 


That in 1963, che o profent A whn —— ® Tis dated 


eeptel; ad has been added under, ever fince. 


The- queſtion wise Whether the profent NG 
7 


ern Fluter Norton argued forthe phintf 


| This depends upon the queſtion « Whknhar chi eddeveps> 
nation was d; ;/olved in 1763; (though ere, — action 
may be maintained under the pew charter.) 


e e e wet ng 8 
miſuſer 3 and G a forfeiture. | 4 Mod. 52, 


2 cafe 2 Inft, — 2dly. By furrender, ac- 
D | Wh 3dly. By the real death. "of alll the natural 
Ro, Abr. 3144 title Corporations, letter I. 


| Now eee wa not 40 in 176 
„ 0 n ay 


rſt, Not by forfeiture, — 1 — 


. 
| i adly. 


9 September 
3 Geoe 3. 


$ AD EA, 
* 
* 
* - 


1756 
| 


- 2dly, Not by ſurrender. The only colour of pretence for 
4 abcpuardd fi the charter of 3 Geo. 3. „ That it has, 


Terenneran ©. been repreſented to the crown, that the ſaid corporation is 
n e now diſſolved, or at leaſt incapable of enjoying 9 ter- 


V. 1 Ventr, 


66 . * o : * - - 5 1 
 - * 2 | * : | + NW ab 4.4 
=x ' f | ; | 


p ß e rioioion © 4... 
zdly. Not by the natural death of all the members: for 
the ſpecial caſe only finds © That the ouſted mayer and alder. 
« men were dead. But the rt of. the corporation (the bur- 

geſſes e] wer. nat dead in 1763. 7 


aſſiſtants, and common council, to the two former integr. 
parts, the mayor and commonalty; yet it is no more t 
the charter of 15 C. a, had done: for that charter gave thoſe 
very two new integral parts, to the then burgeſſes. And this 
new charter ſhall not take azvay the rights of the old corpora... 
tion. All the court held the old power to remain in Ray. 
439, Haddoct's _— For the charter _ not merge or 
« extinguiſh any of the ancient-privileges z but the corpora- 
« tion — uſe — as 3 If it ſhould be otherwiſe, 
te it would be very miſchievous to moſt of the corporations 

« in England, who have taken new charters, but were an- 
c cient corporations before.“ And in the caſe in 3 ev. 


2238, of the Mayor, Aldermen and Burgeſſes of Scarborough 


- verſus Butler, which was an action brought by the corpora- 
tion by this their net name, for a debt which had originally 
become due to the o/ corporation by the name of bailiff c 
and judgment was given for the plaintiffs : and at the end of 
the caſe, it is ſaid that No doubt was made of the debt due 
« to the firſt corporation remaining due to the new, after the 
c names changed by the letters patent. pry. 
Conſequently, this bond is good; and the action upon it, 
maintainable. | ; | PO ks 
Bor even ſuppoſing the corporation to have been diſſolved 
lands would indeed revert to the grantor : (1 Ro. Abr. 816, 
title eſchete, letter A. pl. 2, 3.) But goods and chattels would 


go to the crown. - And the crown have granted them, by the 
new charter, in as full and ample a manner as words can eu. 


preſs. £ 
Vir. Dunning, contra, for the defendant. 
This is a new corporation totally diſtin from the old one, 


Eaſter Term 6 Geo. 3. B. R. 
- This bond ie "hy n and therefore, dend, 


were to admit that it was granted to them by the crownby 

the new charter, as 2 hee devolved uren it by a former 
diſſolution, yet the new could not bring the ac- 
tion in their ow names. But they have not recited any ſuch 
grant. ee eee en _ 


| to the pr gers plaintiffs, SLE 


The queſtion. e Wheter the esse 6 whn is 
* 


I do not os rs the was diflolved by either 
forfeiture or the natural death of all yt members: nor do 1 


ſay that the acceptance of a new charter amounts to a ſur» 
render of former rights compatible with the new grant, 


But l fay that it was diſſolved b being rendered incapable 
of e any of it's funQtions, . 575 


The fats ſtated in the caſe ſhore enen 
to a corporation canſiſting of a mayor, aldermen and common- 
alty.* Now one (at leaſt) of theſe integral vital parts being 
extinct, the body is dead. And this corporation could not, 
by any power of it's own, be re-animated, 


The mayor i is to be choſen out of hk and as 
there remained neither mayor nor aldermen, two integral 
e were irrecoverably gene; and the remaining common 

urgeſſes (if any ſuch did in fact remain) could not create 
either an an or a mayor, under their i conſtitu- 
tion. 


This therefore, is, in | polac of Ine, 1 2 DISSOLUTION 3 ö 1 
as much ſo as if all the corporators were actually dead. 


And this was the ſtate of the corporation for above 20 
years. Whereupon (he crown, in 1763, created a neu cor- 
poration. | 


And the cron could grant no mor rights than they had. 
Sir Fletcher Norton, in reply— 


This is not a caſe of the death -of every natural member : 
many of them are ſtill living, The old root therefore remains. 
And I ſay, the corporation is not diſſlued; though ſome of 
the limbs are irrecoverably lopt off: and I ſay too, that the 
mayor and aldermen are not vital parts, but only like /imbs to 
the * body. 
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Stans. 


The words of 


the bond are— — 


% bound unto 
© the mayor 

C and common 
6 alty of the 

66 3 of 
. Colchetter in 
** the county of * 

«6 Eſſex. 
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who kale ren 6 den j KR 


2888. If ie were fo, ® That the lof of 5 Hnmb would be fatal ts 
| « the” corporate body,” every corporation which, before 
For etl 11G. 1, had flipf the annual election of I e would 
prog Eee e ener 


Sas. 


other members remain intitled to their Rater and rigbir : and 
they ſtill proceeded to elect members to parliament. The 
conflitution was left : that was eo ae e arg 


5 charter put it into action again. 


1 T 
Charter ncor- | IT this makes no difference in the action, nor in the 
porates, t aration. They have declared. hel and propetly f and 
8 could not have deelared otherwiſe. 2 . 

% The 8 0 nad Commonalty of the Burrough of Colcheter in che Count of Efe. 


76) Lord Mansr1zr.—Many corporations, for want of 
legal magiſtrates, have loſt their activity, and obtained new 
— Maidſſone, Radnor, Carmarihen, and many more 
are in the ſame caſe with Colchefler. And yet it has never 

been diſputed, but that the new charters revive and give ac- 
tivity to the old corporation; except, perhaps, in that caſe 
in Levins, where the corporation had a new name; and even 


Pa. 1868. 


9 and _— | 


It now comes on, as a PR TOY &« Whether the 644 To 
te poration exiſts, after this judgment of ouſter againſt 

% mayor and all the aldermen, and the new charter. And 

it is argued, That this new corporation is totally @find 

ec from the old one,” 


But there is no authority, no dictum for it : and the CON« 
| 9 are ien, and would be moſt inconvenient. 


Without an are 3 ſo ſtrong as not to be gotten 


over, we ought not to determine a caſe fo much againft rea- 
fon, 7 that the a ſhould be * to interfere to ſet 
it rig 1 


The ane is not 22 by che 8 of ouſter 

and ſubſequent deaths of the mayor and aldermen ; though 

| they are without their magiſtracy : their conflitution is not de» 
| 88 and gane · Their former right remain. gr — not 
à freeman 


0 me De % _ rr 
5 22 2 I. 22 = * 9 
rr ̃ . — 
. ” - . ENTS — Re re MD IT IIS 2 
* 
y 4 K 


Theſe hade ar not cite): Nuss 40 to bis m. — 9 


+ V- ante, there, the court made no doubt. Where the queſtion has 
ariſen upon any remarkable metamorphoſis, it has always 
been determined“ That they remain the” _ as to debts 


Term 6 Geo. B. R 


8 of Culcbefter ill continue Tr 
mom ? men Ates 


So it Rande upon general reaſon, And Sir Fame! Smith's 
caſe in 1 Show, © 274 and in q th. 52. is in point, * That 
ie the corporation is not diſſolved by the judgment.“ Not- 
withſtanding this j 


of ouſter, a7 right may remain, ſo 
as to be capable of being again raiſeu and revived. The cor- 


1766 
. 


Corcnse ran 


. Corporation vs 
Stanz. 


poration can not - a without legal magiſtrates : but their 


rights may be revived, and put in actiam again, by anew 
cn from 2 e giving them legal magiſtrates. 


Iam 4 upon principles of law, that the old corpords 
tion was at abſolutely diſſolved and annihilated, though 


they had loſt their rates 3 and that by: virtue of the 
new charter, they are ſo revived as to be entitled to the: ores 


ditt, and liable to the debts of the old corporation, 


| Where there is a judgment again the rain id; 
cal W TIC NOK e 


A Monona dt it remains, to every intent 


Mr. Juſtice Wu nor concurred- Wherever 2 cor- 


und p ſe, as it did before, though the name be altered. 5 


The ak of the cotporation of 1 in 3 1 | 


RN ee e ee ee 15 


238, is alſo very ſtrong, upon a new charter. There the 


action was brought by the ratporation bfi are and 
the book ſays here was no doubt made of it.” A die, 


Then, the law being clear, & That a new en does 


© not deſtroy the alto of the old corporation, the queſtion 
is“ whether this corporation was my x MY 2. Cog 
* of ouſter againſt individuals,” 


. Clexrly, it is nt. The” dees h bien & jadgtuen 
againſtthe corporation ITSELF, (for that may be a Pars mee 


und a judgment of ouſter againſt individuals. God forbid 


that the rights of the innecent-ſhould be loſt and er 
the Ako individuals ! = 


| Before the act of 11 G. 1. c. 4, (which took it's riſe from 


> caſe of the corporation of Banbury,) the corporation that 
had flipt the time of election of 1 chief officer could not 


proceed by their own power : but the king might have given 


them e by reviving and 'reanimating them. The 
corporation 


EI 


eee ESTER 


. Corporation v. 45 


Sars. 


Wand if the rights of common, of election to parliament, 


* v. 4 Mod, 
8. and 1 
hower 278 

to 281. 


And eee crown have rfored and revived all che rights 
and privileges of this corporation. * 8 
e tt „ 


e ee if e 3 be faul: 


and other rights of 500 innocent —— to le at the 
mercy of ſome of their members 0. 


| Therefore judgment — be for the bind 


9 1 


- Mr. Juſtice Yarus 3 « That: the corpords 


1 


« x don could IVY RY Oy ry e 


& du. 
A distinction was dd in Sie James PRE _. * "*s 


— — Im and 4 


judgment 3 particular members of * e 
Colcbefter is a burrough by Sreferiptites; oh they i are — 5 
wards incorporated by ſuch and ſuch names, De; and offi- 


cers given to them. But the removal of their 0 can not 


extinguiſh their rights: no more can the of their 
name; as it is laid down in Luttrel's caſe 4 Co. 87. b. eu- 
| rent . 


= 


1 A 508, Knight er Us. v. C 7 Wells 
where the corporation were ſued by their old name, the ob- 


On 6s. yr 1 _— 


action. 


Ae e e Gaben Ae 


He mentioned the caſe of Mellor v. Spateman, in 1 Saund. 
| 343- where it was agreed “ That a a corporation, by the 


or alteration of the name _ the dom, > cup does 


2 not loſe their franchiſes. * 


Old rights muſt remain t it would be hag unreaorable if 
| it Gould be otherwile, es) | 


Mr. Juſtice ASTON decked, his concurrence and 
. a he founded it upon 4 Co. 8. Liutrel's caſe, and Had- 


s caſe, in 1 Ventr. 355. 9— "= 
9 


As to the debt now demanded </Tkb W caſe in 
3 Lev. 237, 238. is very applicable. There, ed name in 
which the action was brought was the new * 


24 ; 
1 


5 
5 


te of 11 G. 1. c. 4. The intent of it was 1966. 


% 
* wt, * 
5 1 1 10 * the . 1 8 


not to conſider ſuch corporatiqns as diſſolved, and to grünt 


them new wers, or, as it were, nero charters, as bodies Setenmeza 
diſſolved; b nnn and Mr a * | 


in motion. 15 bps 


% 2 1 5 > 
* 7 HOT l 7 . 105 offs : 


| Though a ne hair hold grant ww FO or a neus 
name, yet the acceptance of it does not deſtroy” the former 
richts privileges or franchiſes of tlie Corporation: 1 the cor- 
poration may uſe and enjoy them, 'as they did before. This 
is EX eſsly laid down in 4 ©. $6. pros fo cafe, r in 
Taldect's caſe, - Raymn, „ >. + = 


85 Bas formetly den Web inn Wbeeb of neee 
e the alen ſhould be brought” : but of late, the'now/ ane 
"has been thought : the moſt Proper to be uſed. 10 vi GET 


bs ii Rp 4 * 2 


He was chereſbte of opinion with Lord Modden PIR 
"reſt of the court, that in the preſent caſe, the corporation 
was not diſſolved; and e the Judgment _ ro de for the 
plaintiffs, Hul Bit natd 1 


e Jaſtice WII r 1 thoſe caſes of non- e lect⸗ 
123. upon the fixed day, before 11 G. 1. c. 4, tlie corporation 
"having ſlipt their day or time of election; the nomination re- 
mained in the crown: ſo that that os the ſame caſe 
Ke as this f is now. 


9 6 
o S * a $4 


er the Ananitbus opiticin * the * ie 


+ | OY resrus be en es to the eee 
\ * Ii 4 ert A 242 80 wet | 
worranss? ©» "y ; April 1766. 


oIR Decker Mod ſhewed = e itian to Tithes lie in 
the conſiſtor ial court of the *biſtiop of Exeter, to ſtay srant. 
"tale proceeding in a cauſe inſtituted ps tot ee 

| of tithes. 


* 


8 l 
* The gon ef the caſe was 1 it pod to the court) 
5 Calmel, the impropriator, had employed one Finnimere as 
his agent, to collect and compound for tithes, The plaintiff 
in prohibition (Chave, the occupier,) had agreed with Fis- 
nimore, after the corn was cut and ready to be houſed, for 
5. whereupon he houſed his whole crop, without ſetting | 
"out the tithes. | Chave's: agreement with Finnimore was only 
by par#l. © The impropriator libelled in the ecclefiaſtical/court 
* againſt Chave,. for not ſetting. out his tithes, The defendant 
i-beloww, fo the occupier) tendered the 5 J; and offered 
2 N a plea 


3 5 


er Term 6 Ge 3. B. R. 75 


: 7 . 


bY 1% 


1 6. e That he bad the | . 1 
——— — 


The only 957 wy ® Whether this was (nant 4 
4. en er of probibition.” | FI ener <4) 955 opt Ar 


e * 


Tan Corr were unanimous in the es Mien, 
And they founded it upon this rejection of the plea 
gravamen irreparabile z and upon an apprehenſion * That the 
« eeclefiaſtical court muſt have grounded their near 
„ upon a ſuppoſed difference between their law and our; 
that is to ſay, they took it for granted, that the ecęloſiaſtical 
court were of agrecable to what is laid down by 
their favourite writer, Gihſm (who takes it from a note in 
8 (% That an agreement with e of a pro- 
e prietor of tithes will au bind the prop z Whereas, 
by aur law, and in common ſenſe and common juſtice, 2 
compoſition by the occupier with the agent . ee | 
der bind and ought 0 bnd his principal | 


| F 
Indeed, where the eccleſiaſtical court 10 dude, 
and proceed therein according to their law, where it does mad 
wer differ from ours, r &c, 
of appeal. k excel 
But where the eccleſiaſtical law diffets from He { common » 
law z and the eceleſiaſtical court would require greater pro © cour 
from the defendant below, than the common law requires; 9 750 
or would eſteem an agreement not to bind the impropriator, 2d 
which at common law «would bind him; there an appeal « Ce 
could be of 'no ſervice to the deſendant in the eccleſiaſtical they 1 
court; becauſe the ſuperior eccleſiaſtical court would equally of Bu 
Adlers to their ou law, as the inferior/ceelefiaſtical tourt 5 
r alike, ee -$uided by Sir 
the fame principle of determination. | - 
Thetefore, as the judges of this court ſuppoſed tn nt bruary 


Packen aße ke judge of the conſiſtory court rejected the 
plea, :becauſe he thought the agreement with the. agent not 

upon. Mr. Calme! the principal, which at common 
law did bind him, a e ee 2 ated" 
and not of appeal. 


And though it had been obſerved « That tithes le in 
e grant, yet they had no doubt that the occupier might, 


0: with ſuſicient propriety, be faid to hare raren dn the 
_ ti 
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dds notwithſtandin ing 
For, whatever — 
deed, if this corn had been eee 


the contract was oy 
eee ee eee 
.if it had been a 


by; Pant. ; 


= by che proprietor of the titheß ee yet 


eaſe is by no means liable to ſuch an objeftion : 
28 the corn was here ſevered from the ground, and ready to 


Cu av v. 
CAlutt. 


be houſed; and it was not a ſale of the tithes by the propri- 


rior to f., ger, 


but a com 
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and E 7. hat vier zantum. 
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Dr. 5 Diokpeverke verſo Hugh Parker Belt ſa; 


M* Serjeant Whitaker had moved to ſet aſide a habear Hub. corp. ad 
corpus cum oe, "4 2 t recipiendi n, cif di- 
e e . wk 


reſted to. the 


inflice, immed; f Rp 


Hs 1ſt obſection wis that duch a writ can not be made re- 


ſatiſ. & recip. 
may be —_ 
chef” able immediate 
and before a 


Judge., 


turnable imnidiatè, nor before the chief juſtice : for by a rule 
made in 1654,* no habeas corpus ad faciendum et recipiendum 
Ce, can be returnable. but in court, and at a day in term 
except in London and Middleſex. 


5 We > cum cauſa ad ſatis fualendun et ricipiendum direQed to any meriff other than London or 
iddleſex, not to be returnable immediat?, or in the vacation time, but at a day certain in 
court, fe the term; unleſs it be to deliver over to "os in pads of his bail.” 


2d objeRtion, It is contrary to the ſtatue, of 4, 5 W. 
M. c. 21. © For delivering declarations to priſoners”: + for + This a& (62 


2 e declared ben . in 1 1 . 
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* There is ſuch 


a rule, Michael. 


mas Term 1654, 


Section 7. 
4 That a habeas 


[ 3) gives leave 
to declare againſt 
priſoners In cuſs 
tody of gaolers ; 


alledging in 
1 cuſtedy of 


« what ſheriff 


it. This writ iſſued ; in term; it is teſted the 1 ith of Fe « or other per- 
bruary: and it is and ought to be returnable immediat? ; W En 


only means wit 


2dly.. By 4 5 1 M. c. 21, the 


due gnd convenient time. 


$1 


intiff, may 1 


againft a perſon in cuſtody of the ſheriff: and we have done 
ſo. But it does not follow, that we can not erm re- 


move him. 
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0 4 


That act was e in caſe and for the benefit of plaintiffs x 
and ſo the preamble expreſsly declares. It only permits the 
plaintiff to charge the defendant in cuſtody of the ſheriff; it 


dots not hinder from removing him afterwards. 
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Vor. III. 


46 ſon, Tc, the 
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* within the term lt is neceſſary ery writ ſhould be fo, 
\ | But it was not delivered till the 54 of fach. en * | | 
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_2dly. 4 3 ** with; 2 Fe in. - DS = 
the ſheri 95 Bucks, they can not remove by - habeas 


corpus, till after judgment. 

| Me Juſtice WILMOT— There is no ſonata fir Be 

| | 19 this nn t eee due 1 
to be. 
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„ The rule i is an old rule 1 made in 16543 and ſoems to bore 

F e ot . in defuctudivem. It was made long before the act of 4, 

eee e M. And that act only gives the plaintiff leave to 

| 5 Jacks againſt him in cuſtody of the ſheriff: it does not take 
away the plaintiff's common law right © To remove him.” 

He has a 15 it: e l him, as md, 


= 3 him, in th r reſpect. dee 
1 F Yarts e e 


e I "The rule made in 1654 does not apply, . hs. ſtatute 
8 of 4, 5 V. & II. which. takes away the reaſon. of i it. It 
does not ſtand in the way of this habeas corpus, now. | And 

even under that rule, there is an exception where it is to de- 


liver over to priſon in diſcharge of ball. 


4 2 __2dly. The plaintiff has a right to e e 

1 | the defendant i 0 that of the n officer of this court. 

| { Se. Sl , awe opinion it is right, ET | 

{ 5 : | Nr. Juſtice As ren concurred, 1 
. The dd rule eie ü te bent n ae. 


2dly. That act of 4. 5 V. M. leaves the -plaintiff as 1 ie 
found him. He is not precluded, by having charged him 
with a declaration, in cuſtody of the ſheriff, from after- 
wards e him into the cuſtody of the officer of this 
court. 
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Rex verſus The Rector of 8. Anne's e 1 


| FR April 1766. 
81 R Pletcher Norton, on behalf of Dr. „ ſhewed Mandamus to 
cauſe againſt a „ ofa yed to be dire od to the pu to appoint 
wy clerk. 


rector of St. Anne's "within he erty of V, efiminfler, re 
quiring him to nominate and appoint a pas Mrelert for | 
ſaid pariſh, according to the form of a * ſtatute in fuck caſe. * A private 4 
made and provided in the room of Pynyot . 2 


Fg Car. 4. 
He ſaid, Dr. Fackſon had het already nominated and ap- 


hted by th * Dr. Samuel b of St. 
— W , r 5 


Mr. Setjeant Chun, ji A objected that p. Nel v was 
nominated by the RECTOR, onl o whereas, by the act of par- 
lament, the confent of the veſtry_is neceflary to confirm the 
retor's nomination or appointment; which ""_ an ap- 


probation of the pariſh Ras anf been given. * *. 
Therefore it'is ods no election, or effectual nomination, on re= 5 


"7 


gular appointment of Dr. Jochen. 


The fact appeared to be Abel Welle was 1 1 the | 
pariſh, “To meet on the 5th of December, to receive the 
« We tor's nomination.” 15 he clauſe in the act Was read at 
that meeting; which clauſe impowers the rector to nominate. 
Then his nomination (under hand and ſeal) was read. 
Lighty-nine of the principal inhabitants ſigned their appro- 


; bation. * None diſſented, expreſsly: but ſome of the pariſh. 3 
ers demanded 4 — on behalf of one Mr. Moog. The 
» . church- 
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9 1766. charch-warldihe refuſed tale any poll: : cler that . 
Vas n election, ne 1 He 
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candidate. 


Dr. Jackſon, It was an attempt to put up 


anotlter for election; /uppoſing © That they had a righttoeleQ;” 
which, in fact, they had not. This was a miſtake > and this 


demand of a poll was all ory.and void, It was 0 Dis- 
SENT. to the nomination at Br. Vz Fackſon, Tf a pol: ad been 
talen, it does not appear that Dr. Jackſon's nomination-would © 
Laue been.thſſented to. If the majority were really -- += 


{ | = ſhould have DecLaxeD their diſſent, But what 0 


here done, was all loſt and thrown, awa 2 
effect, 3 away withour gl 
afent or diem. : 


Therefore there i is in the preſent caſe no . chat is Latch | 


1 2885 cc to 
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be | and conſequently, it would anſwer 
the 3 to 8 further charge. 


13525 Wn 5 | Leh nan gates, 
Foſtlechwaite vegas Parkes. | 
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maintain action Mn, the plaintiff's daughter, and getting her Wo 


Ce child: kn the declaration & concluded with ap . ſervi 


of age, and then * n 


in ſervice of 


een eee wc before Mr. Juſtice Bathurſt; i and 3 ved was 


and getting her 


wich child, per given for the * the ſecond 1 225 404: damages. 


quod ſervitium 


n A . ſpecial caſe was ſtated, to this effe@t—The plaintiff's 
daughter, being 23 years of age, hired herſelf to one Saul, 


as a ſervant; and went to live with Saul her maſter, nd * 
ſerved him ſome time. During her ſervice, ſhe was gotten 
with child, by the defendant ; and becoming big. with child, 


and unable thereby to perform her ſervice as ſhe was uſed and 
ought to do, ſhe was diſcharged by Saul her maſter, who paid 


her her wages in proportion to the ſervice ſhe had already 
done him; and the plaintiff her father received her, when 


no one elfe would, and lodged and boarded her in his houſe. 


She was there delivered of a male baſtard-child, in Nowember _ 
following: and the plaintiff, her father, maintained her i in 


her lying -in, at his own expence. 


The queſtion Sick aroſe at the trial, and which was re- 


ſerved for the opinion of this court, is, © W hether the 


Mr. 


0 plaintitf can maintain this action. 


: 2 0 + "Te County held this » be. NO DISSENT to Yi HAR 
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reaſon off of her ſervice, are, the caſes. in 1 * 
373. 2 Lutw. 1497. 1 Ro. Rep. 393, 394+. Gra, Elizs 76 
770. Barham v. Dennis, Sir T. Raym. 2 59; Hunt v. = 
ton, 31 C. 2. in Segcc, Style 39. Norton and Jaſan : which 
is 3 in e, 260. and was an action for breaking and 
2 n £7 a/on's houſe, and aſſaulting his-daugh- 


grin hr child of a baſtard, per quod /ervitium 
a 1 ons ht that the father might have an 


action for. che Joſs. feen cauſed by this. So Bro. Abr. 
Title 774%, pl. 422. and Ruſſell. Cornes in 2 Ld. Raym. 
1032. an J 127. 8. C. prove that it is neceſſary; to 
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« Roll SY 
« Burt is a pretty 


* 6 caſe, and fit 


©© to be argued, 


ſay © per quod ſervitium amiſit, but per Holt-— No action © Therefore 


6 bring us 


60 hes e mid b. g u. daughter: with child: but . bool: ing 
«.if he that has done it, enters his houſe, and aſſaults his #* we will adviſe. 
„ daughter and gets her with child, he may maintain LN {open Ne” 


action for entering his houſe and affauiting his da n 
t; 


© and getting her. with child, per quod ſervitium ami 
may be ad „inter gud — And 1 Sid. 
225, Sippora v. 7. Hat, the 

be given, and evidence allowed, for . enor 


75 * 71 1 


ae tha-ynglity dee Ape vs e ber be uin 


d her aſſoon as ſhe became unſerviceable to him; and 
N wages e e re ber paſt ſervice. : 


115 her may, juſtify. an «Qion. for. e 
ks | 


"ga who was aſſaulting his child. 1. Bacox's | 
NEO. I Ts letter C. A father has an intereſh in all 
his children: oy had a writ quare filium et heredem rapuit. 
He muſt provide for them; and 


Ie 


ſhews, in what caſes . _ 


cht to receive comfort 


from them: and if any 3 om him, he N 


have a remedy for che hn 


TS . {928599 0 '+V. Cre. Bile, 
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WA Therefore, from the conſequentiat- damage, 95 an ins 4 
1 e able by her father i 50 whoſe, houſe ſhe reſided ;; and 
„ aux  W z in this K be engl as 5 en. # 


24 un being 23 years of age makes. "9 difference. 

i This young woman's maſter could . e AC tion. againſt 
2g 33 defendant nobody dut father could Tue. And 
3 7 N 1 1 5 whether ſhe de over or under 
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ane, e 85 1 wore : 
1 father's S O 
obligation can ariſe oniy from 43 Elia. c. 2. But here it is, "4 
+2 ..2 Not ſtated, either that ſhe was unable to maintain herſelf; or of tl 
i that the father was oh to maintain her, 1 queſt 
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4 to him“ It is not auer ahy doubt, in . of lay, 
ot that I propoſe this 8 . meaning (I ſuppoſe) 
that he. was. clear with I „That this action could 
« not be maintained, : « te. Wat on this ; ſuppoſition, IJhave ven- 
tured to report it, though it was not determined judicially 
and in form.” However, there ere can be no doubt, but that 
the court were all of opinion That the action could not be : 

« maintained ! and therefore, in compaſſion the plaintiff, | 
whoſe, daughter had been injured: by the defendant, opt : 

viſhed to A Sn, the Fes of: colts. a % e 


pap 7 rr i} by 


"Roſs 1 0 e el ee , 


ON. che, trial of this cauſe at Coventry aſſiaes, on 26th , Deviſe by tefta» 
| March: 1766, it appeared that Thomas Hill, the father tor to his five 
of the defendant, being ſeiſed in fee of the premiſſes in chiloren, and 
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| and the execu- 
tory and adminifirators of ſuch forviver ſhare and ſhare alike, az tenants in common, and not 
joint tenants, is a tenancy in common in fee. 
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| in September 1764, inteſtate, 


in ſuch manner as by law is required for deviſing real eſtates; : 
and thereby deviſed as follows; viz. © I will chat my juſt debts 


nan en mig © and funeral charges and expences which I ſhall juſtly owe 


c at the time of my deceaſe, be, in the firſt place, paid b 
«© my executors herein after named: and as to my eſtate both 
« real and perſonal, I diſpoſe thereof as follows Fiyſt, I give 
« and deviſe all that my meſſuage, &c, (being the premiſſes 
„ in queſtion, and the whole eſtate of which he was Jeiſed,)- 
_ « alfo all other my meſſuages lands tenements and heredita- 
ments in the ſaid city of Coventry or elſewhere, unto which 
I am in any wiſe intitled, unto my dear wife Muy, fo 
« and during the term of her natural life; and from and after 
her deceaſe, I give and deviſe the ſame premiſſes every 
or any part thereof, to and · to the uſe of Anne, Thomas, 
« Mary, Wilham and Nathaniel my ſons and daughters, 
% and the ſurvivors and ſurvivor of them, and the executors 
4 and adminiſtrators of ſuch ſurvivor, ſhare and ſhare alike, 
as tenants. in common, and not as joint-tenants; chargeable 
with the mortgage or incumbrance already made by me, 
« of the ſame premiſſes or ſome part thereof, to Mrs. Yardley 
ce of the ſaid'city of Coventry; forthe ſum of tool. and intereſt 
and as to for and concerning all the teſt and reſidue of my 
ec goods, chattels, ready money, debts and ſecurities for mo- 
<.-ney, plate, houſhold goods, utenſils in my trade or buſi. 


. neſs, and all other my perſonal eſtate whatſoever and 


« whereſoever, and of what nature kind or quality the ſame 
« are; and not otherwiſe by this my will given and diſpoſed 
* of, I give and bequeath the ſame and every part thereof 
c unto Anne, Thomas, Mary, Wilkam and Nathaniel, my. 
4 ſons and daughters, and the furvivers and ſurvivor of them, 
« and che executors and adminiſtrators. of fuch ſurvivor, 
«© hare and ſpare althe, as tenants in common, and nbt as 
„ Joint-tenants. And 1 conſtitute my faid dear wife, my 
«daughter Anne, my ſon Thomas, and my daughter Mary, 
« executors of this my laſt will and teſtament.” ame 5 


That ſoon after making this will, viz, in Augiſt following, 
the teſtator died, without having revoked or altered the ſame, 
ſeiſed of the premiſſes in queſtion. That on his death, 
Mary his widow, who ſurvived him, entered and enjoyed 
the premiſſes during her life. And that his ſaid ſons and 
daughters all ſurvived him.. 


That his ſaid daughter Arne married Richerd Burbery z au, 


died inteſtate, the 19th of November 1759, without iſſue. 


| That his faid daughter Mary was never married ; and died 


That 


That Fry, the teſtator's widow: . . e 
and his faid fon — died inteſtate the onal Funuary 


That the faid Thoinar Hal, . de 
ſaid teſtator Thomas” Hill immediately upon the deceaſe of his 


m4, 2 


premiſſets; and afterwards; via on the ' gth'*of February 
1765, by indentures of leaſe and releaſe' dated 8th and qt 
February 1765, made between himſelf” of ae fare he 
the ſaid George Lilley (one of the —— of the plaintiff) of 
the other part, "conveyed one undivided” moiety or full half | 
; undivided; of and in all the premiſſes in queſtion, to 
and to the uſe of the ſaid George Lilley his heirs and affigns' 


for ever; ſubject to redemption. on payment of 340), and” 


2 . e ee chen er 
N . 


That the faid Thomas Hill, the mortgagor died in 
1765; leaving the defendant Nathaniel (Who was the in Aſp 
child of the-teſtator Thomas Hill) his brother and heirs z who, 
on his ſaid brother's death, took poſſeſſion; and has ever ſince 
been in poſſeſſion, of all the real eſtate deviſed by his late” 
father as aforeſaid ; claiming the whole thereof, and inſiſting 


„ That under and by virtue of the ſaid will, he is intitled to 


te the whole „ as being the SURVIVOR: of all his ſaid. 
« brothers and It alſo that the mortgage 
referred to 9 teſtator 8 en a term 55 ; 
which has fince been ſatisfied, and by aſſignment veſted in the 
 faid' Famer Vere and Doreas Y ardley, leflors of the plaintiff: 
and it was agreed by all parties in this cauſe, „ That the 
« ſaid term ſhould not be ſet up, but be conkdered as ſur- 
“ rendered or otherwiſe determined; * and That nothing 
ee ſhould be inſiſted on by or 1 the parties on either 
« ſide, but the true conſtruction and legal operation of the 


t ſaid teſtator's will, as to what 1 555 ace e R Bie 


* children reſpedtively,” 


1 further a 
his faid mort e- money; and that this ejectment was bro 
to recover a iety or half part, wats ided, of ang } in the 
premiſſes in queſtion ; to which the ſaid Gorge 'Lilley, ſet up 
a title under and by virtue of the abovementioned indentures 
of leaſe and releaſe : but the defendant inſiſted, that b bis - 
late father's ſaid will, he, as ſurviving devs wiſer, had a right to 
all the ſaid premiſſes, on the death of his ſaid brother * 
mas, e the ſaid indentures. „ 


2 „ 1 1 
S's TTY 4 . Y Fg 5 


2 


mother Mary, entered upon and 2 Poſſeſſion of Rab 


appeared, his the ſaid Cage Lilley was unpaid | 


s and was never married. ae ee e 35 e e pal Rs 
| Vain et ul. v. 
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- ol Mr. Wheeler's, conſtructions would prevail, the 
judgment ought to be for the;plaintiff; But he argued thus 


* 


Ae, "who is + intitle to the aden u dhe aft vr. 


| the caſe ſufficiently, clear, on, his fi . 5 


1 
Baer Lern 6 Gas: 31 EY 


. By: conſent of the counſel.;on boch-ſidess the: Jury. inks 
ee 232 gre NE e 


— * 1 
4 
LI 
Sun. 4 wm 


7 Fer e — Sen de it Cann, ark 18 a. 


agar] what patr of the pre- 


x * | of. 
107 15 and whether the Plat intel 


. 
nie, Wie be e Wünätt orgurd, that the: lhe of 
Plaintiff was. intitled to recover a mniety of the eftate : 

wg was either a tenaney in common in we in the five 
N or, it was a tenaney in common 


= EEE. 


three parts of that reverſion in fee deſcended 2006 the re” vo 


1 


brett, contra, for the 3 . ths 8 Cx 


—Nathorgel Hill, the defendant, is the fufyiwir of all the five 
children; : and the true conſtrus tion af the; will za (, That it 
4 2 HAAR, in.common-amongſt che five children, for 
5 Grey nj to the longer liver of them.“ 

his conſtruction, tlie riglit is in tlie de. 


Mx. ' Wheeler wag f 3 the, court- thinking 


Lord Mangriezp ſtated the FEY ande , a. 
the fk 6 e deve) ae e N 


| The queſtion is „ Whecder the e, of on «tal by * 
5 2 Mg. be, god, ene a 8 


"big eſtate to more than one. eee 
is a Tong, But the teſtatorhas expreſaly declared“ That 
7 ſball not ' take as foint<tenants,” +  CGalgecattis; con- 
Krusten is K too, refined for the teſtator” meaning. 
* meant 5 diſpoſ TD :of all his 88 realang -perlonal;- and he 85 
meant to Ln of h 9 of eſtate amongſt, his children, after: "ey 
the death of his Aid he. ulps e ſame. vun n. oY Ment 
poling of the real eſtate, : as 15 — in diſpoling of the perſonal: 1747 

and ; 


* 


| was to: ug, and their repreſeritatives,, He meant to] 
the words to g ff 


5 "Eaſter Term 6 cn 1 B, 

| N o909 5 MT: 4944; | 
and they . 8. eee 33 
ſhew that he meant. his eſtateè to go. to . 


Seeed. children,"afrer* their deache; though he — 
e termb. 1 bers 1 $44 11 e Wee 


4 5 1 er * AT 7s 
2, F 4: 7 7 wil a x; EL 8” 


"It is ot. bir Bk rin le e and 
it i is plain to me, that he:confideted»that feversl*bfhis five 
children; might happen to die - in hignownp! life-time} and 
makes a proviſion for ſuch of them us ſhould /h 
and be in exiſtenee ut be tine hen tlie — 4 


a 9 refort we may rather apph 


tim, than give nn meaning at all to them. 


Fe, 9 to theſcaſe of Stringer V. Philligs,* 1 18th ® See Eq. Ca. 
ecm 7730, at the Rull | 19 art 408 r * Abr. vol. 2. 


pa. 292. c. 11. 


2s againſt the defendant, it is enough to ſay « That | 


« it can _ come. to. Hanchy o οs,H. | bla 5 I 


1 Mr. Juſtice Wil uor concurred. He thought the 


true conſtruction ito: beg that theſe words . ſurvivors: and 
66 ſurviyor” wete inſerted. in order to prèvent the oonſequence 


of any lapſe, by any of the Fa s children ng in 2 his 
own life-time, _. Le og 


He meant kis children. to be all equal; and if one only or 


more ſhould ſurvive the reſt, at the time of his death, the 
clauſe means © That the ſhare or ſhares of ſuch ſurvivor or. 


* ſurvivors ſhould go tothe and their repreſentatives :” but 
he could never medi to ech the children of any of his chil- 


dren ho ſhould leave any. This will gives th the ee ? by | 


to all, us tenants in tvmmon. (kor, o LEN is equi 
lent to “ heirs, in a witt.)- n 
pF would be intitled, "as Bei at law, to the never on. 


6 © — gs r \ 


Me. Juſtice Yaris (who tried th the conſe) concured, 


14 3 1 110894 


\The wp APs intention is as plain as can be. He . | 


$, His'childrer ffiall- take at fenantt in "common, and riot as 


«joint-tenants:? *And: the words «© ſurvivors'and Turvivor” a 


ſhall not deſtroy and control this 3 worn in ſuppo rt 
of which opinion, he 7 | 3 Lov v. 373, 1 * C; * 
aÞ; an + Sub. 226. 6 the” 4 * v. 


Pigs were bel by Lord Mangfeelds fr 


As LodMntines and Me. Jultice A likewiſe. 
mentioned the caſes of Hawes 'v. We 5th September 


| 1747. and Marriot v. Townley 27th June 1 * a caſe 


i of 


But if it dic not, yet the in- . 


J 


1 
16 Te 


an 25 . 10 a n 
1886 . ker Tam 6 Geo. 3 B. R. 
1 | en thing) lg TER 
1766. I Lo 5. e 4 41. 25th: Weed 1748, in 
dar which was this— Jabn Stoner having — 
Ross ex dimif. dren, vi. John, his eldeſt ſon, and Dinab, by his fitſt wife; 
. the plaintiff { Francis) and Mary, by his ſecond wife ; ; by | 
will, igth April 1923, inter alia directed that the ren ; 
of his eſtate /which he was intitled to at the death of his aunt 
Maruhvod, ſhould go to and be equally divided aniong ft tis three | 
children, Dinah, the plaintiff Francis, and Mary, and the 
© ſurvivor of them, and their heirs for ever. Four children 
 .  Tutvived the facher. Mary, the plaintiff's "ſiſter, died an 
„ infant, in the life-time of Mas. Mazwhood. "John Stones, the 
ſon, died; leaving his : ſiſter Dinah, of the whole blood, his 
heir. Dinab wing leaving the defendant,” her infant ſon. 
| ae Whether the Plaintiff hould take, ar Survivor. 


Lord Chancellor went upon the caſe of auh and Gran 5 
well ; and held it to be a tenaney in eommon. 


In the preſent caſey, THE Court were . tat i * 
was a tenancy in common, in fee; and that the words © 
* ON WL erin” LN NENE of the teſter, 
L 173 4 n 1 Ws 40s 4 ps 25 $73 
17 5 "A 3 . e . 
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Let de ron. be delivered wo the Prunus. 
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1 | Williams werfu 1 ee a 


_— er NE To , a'tenant to the plaintiff, nd 1 155 quare. 
—.— — 4 Ou ters of Zar (which Kan . to 45 J.) in arrear for 
miſes landlord rent, and unden, conveyed all his effects for the benefit of 
to pay tum "it. his creditors. | They employed Leer, the defendant, as a 
not ode ty broker, to ſell the effects : and according SIe, he advertiſed a 
—— ry woo ſale: On the — advertiſed for the = * | 
5 landlord came to diſtrain goods in uſe... 2 , 

W having notice of the * s intention to diſtrain them; 

pfomiſed 55 pay the faid arrear of rent, if be wauld At, 

LE hr and he did thereupon. deſiſt- ng ven hols got il. 


* T1472 .--7 


At the trial, a verdict was found for the plaintif; for __ 


The queſtion was whether the verdict ſhould be entered up 
for 45 J. or for a ſmaller ſum, (7 /. $53), fe groupe, . 
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bels Term 6 Geo. 3. B. R. 1 1887. 
It was ® I aide bi Mr. Morin and Mr. Walker for ; 1966; 
3 and by Sir ee e Ws, 


| - "WF? Fe, - 6 . FIC) 8 POLE He WriturAns v. 

0 A wy 23 5 of wh Leena. 
he equnſe] for the in hae un ge. W n het been 
P | debated, at the 


u is cbjecled on the part of the defendant, (% That this i 0 
« an Ke or ſpecial promiſe for the debt n were apprized of 


« perſon, within th Harute of frauds ; and bete vo pi ow. 
ve MFR enced 3 into IVE DO © > would bo winnd © 


_ againſt them. 


LS Rt I . 74.5 . N ” 
N * 18 4 F — 
wer 1 RN | "ay 


Is Hut this is not 15 a ſpecial Ne for FE debt of an- 

ther, as is within the ſtatute of frauds. . That ſtatute only 
meant to prevent parol promiſes, where there was no new 
confideration moving from the party making the promiſe to 
the party to whom it was made: it was not meant to prevenktt 
direct undertakings 3 but only + collateral ones, for the debt + V. ante, 
_ or miſcarriage of others, Whereas here was a new 3749 375» 376. 

deration: for, the goods of Leper were, at . time of Hua 

hs promiſe, liable to the landlord's diſtreſs. : 


The caſe of Rothery v. Curry, Tr. 21. G. 2. in 0. B. 40 
been urged by the defendant's counſel, as in point. But that 
was only putting him off from ſuing : © in.conſideration that 
« the plaintiff would not ſue 4. 2 It was n to be 
within the ſtatute. 7 


2 Id; Rajm. 1085. . v. 8 — © In kd 
« "tion that the plaintiff would lend two geldings to A. B. and 
C. D. they ſhould return them” —was held to be collateral 
and within the ſtatute. 1 Salk. 28. 8. _ (but "Ou woo | 


| kmire \ v. Darnell : 1 11,41 


| * 


Wo 


\ 


Tr, 32, 23 G. 2. C. B. Fiſh v. ae was for 2 debt 
of another: © J. S. being indebted to the plaintiff in 81. 47. 
the defendant promiſed to pay the coſts, if the plaintiff 
«© wou diſcontinue the action“: which he did. e pro- 
miſe, not TR " WR was balden * by the 12 71 | 


cones 8 


But thoſe wy mere "naked promiſes by porkpny not EN | 
to anfwer for the debt or demand, on their own account, _ 
The preſent caſe is a direct undertaking for himſelf, and nat 
for another. wy plaintiff had a le * in theſe goods, 
prior to the bill of ſale z and has — * Toke 5 

endant 


of wn —— Os = 
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40 e A | a> rx) © ft, = 1 io 


"7 4e io £44 4 wo 0. a FT. 
" Frog he ren have again 
N The property of theſe goods was in Leper, as truſtee for the 
Veen v. creditors, at the time when he made w_ | Prone It is an 
_ Leeas. © original undertaking; eee Re: 


3 caſe. of Reid v. N, 1 1. 245 4.8.4. B, N. 

is in point 6 In confideration that the plai would with-. 

4 draw his record, and not try the cauſe, he pr to 

5 DO. pay 50 l.“ That was an original undertaking. 'So, i in 5. 

Mad. 205. Stephens va Squire It was not a promiſe for a debt 

of another perſon: defendant was himſelf originally li- 
F able, It was a promiſe to pay 10 J. and coſts of ht in con- 

| en. by That the plaintiff would not. proſecute * 

« action.“ 


This 7 oy « To: pay 7 5 Arrears,. If * ria 1 


EFF 


| et deſiſt from diſtraining,”. is.a.new expreſs promiſe, and not 
. 1 Within the ſtatute. Therefore it was not neceſſary that this «1x 
| 2 pf̃tomiſe ſhould be in writing. It was not ae under- * 
5 anking; but an original one. at, « f 
| The. counſel for the defendant inſiſted, hy pom 1 85 | 
* claration, coupled with the facts given in evidence, the plain- 
x tiff had no right to recover this 45 J. For, the declaration the 
1 cxpteſaly charges: That Taylor was indebted to the plaintiff in ther 
4 45 J. for 4 of a year's rent; and that the defendant under- 1 1 
5 gel to pay it which is directly within the. words of the 7 
bo | ſtatute of frauds.* a ſpecial promiſe to anſwer for 1 _ | 
; | 44 © of another perſon.” — 1 
„ Lexx was in poſſeſſion of the goods of he nt, . the. 
2M : owed the plaintiff three quarters rent; and about to ſell. WT 
[3 them. The landlord comes to diſtrain for this three. quarters.. T 
j | of a year's rent. Leper promiſes. 10 pay it, , if he will defiſt he h 
; « from diſtraining.” He promiſes aljolutely—* to Pay 3 — 
þ 'J : not © to pay it out of the goods ſold,” or wes any other re- « fit 
y J Ariction. BROS er 4 betw 
0 Fn fue, is » good confderation fo ar of = 
: 3s 3 > 
0 4 Before the ſtatute 44 Frauds, all eue wee blades” 20 
1 ov. fe. 4. whether original, or cullaterul. But that ſtatute ſays, that plain 
% where one promiſes for the debt default or miſcarriage of 5 
4 e another the promiſe muſt be in writing.“ | | 
1 The cafes of Fi v. Hutchinſin, and Reid v. Naſb; "ar hoc tute « 
4 upon the ſame principle: both were collateral-yromiſes.. The debt 
| ſecond promiſe did not. extinguiſh the original debt: it did * 
5 not extinguiſh the action. Therefore both were liable for the Th 
| [ fame Jae. The original debtor remained liable: and theres * termi 
i . 


fore the promiſe was col/atera/, and conſequently within ry 
8 


a e 
— 7 3 7 ele 
a OR De, 12 
. —— 5 


Ack. In * 

original I and not collateral ; which 3 a 88 
Reid v. 

battery 


. Rid againſt Fobr/an; and the defeiidant © 


ed es That if tite phaindiff would: withdraw is record, 


< he would pay: 50 J. Sc.“ It was an tort!” Theres 


fore that caſe waginot contrary. lk v. E e | 


termined erg F r 


The plaintiff can not recover open 4 Ae in” is 
a promiſe to pay the debt to which T aylor was before” 


that was an action of treſpaſs for aſſault and wi 


j * 


Efron _—_ 
LESHES: | 


ce at and N Aill remains liable, till actual ſatisfac- 


tion. Therefore 
bbs Confaguently, . 'tis within the act,” | 
If ure Ae ü ere That” .oþ# wk 
% miſed to pay ĩt out of the produce of the Sede fold ; 
« and that in conſideration of that promiſe; he had dete 
from diſtraning” :—$hat had been a different caſe. 


Lark sen- eie went further than 


the declaration ſtates . The declaration does not ſtate he- 


ther the promiſe was in writing, or not: the evidence ſhews 
it was not. Bur both are conſiſtent, == 


This caſe has Dehn o do with he Aarne of frauds 


The ens cafe would intitle the plaintiff his | 
dee Ev 


The landlord bad a legal 8 He enters, todifirains 2 
he has the pledge in his cuſtody. The defendant agrees 
That. the goods ſhall be fold; and the plaintiff paid in the 
e firſt place. The goods are the fim: the queſtion is not 
between Taylor and the plaintiff. The plaintiff had a lien 
upon the goods, Leper was a truſtee for all the creditors; 
and was obliged to pay the landlord, who had the prior 
lien. This has nothing to do with the ſtatute of frauds. It 


is rather a fraud im the —— to detain the 45 J. from the 


mn who | 


Mr. 
tute of frauds. This is not a collateral N e to pay” the 
debt of another. 


we original lien upon the goods. 6h 


Ef 
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Tube caſe of Reid v. Naſb & does not claſh with the othiraes? 
terminations on the ſtatute of frauds. That was an original 


is is a co//aterat promiſe: ee li 


Wut or thought this caſe out n. 
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kette, he: a was aver ible for: + tha panic 


But this . is not within he 1 4 of the 
act. The tenant was here the original debtor. The plain- 
tiff had two remedies againſt him. The defendant made 2 
bill of ſale of che goods liable to the plaintiff's diſtreſs. The 
plaintiff is in poſſeſſion of the goods; having entered with in- 
tent to diſtrain them. Leper was the agent for the credi- 
tors. He makes this promiſe, in order to diſcharge the goods 


of this diſtreſs, I conſider this diſtreſs as being actually? 


made. Leper ſays © If you will quit N 


1 * bor the fund, T will pay you.” 
became the bali of the landlord : endwvhinhe hed 


Leder 
ſold the goods, the money was the landlord's (as far as 451.) 


in his own bailiffs hands, Therefore an action would have 


tiff s uſe. - 


3 received to a 


ö i 


| 5 Mr. Juſtice Tarent was not UID to o ſtate in 
the declaration, That the promiſe "_y in writing,” | 


| This declaration fates a promiſe « ho: y the arrear of 
« rent amounting to 45 1.” (a ſpecific ſum. The defendant 


- was in poſſeſſion of the goods, and about to ſell them. The 
| plaintiff entered, with intent to diſtrain them for 45 J. The 


defendant ſays—* Let me go on to ſell them; and I will pay 
you the 45./,” He undertook to pay this, in all events, 


peremptorily and abſolutely. This is an da pn conſidera- 


tion to the defendant. 


HP 


e 

Therefore he concurred in being of opinion for the plain- 
tiff; and that the verdict. ſhould be entered for the ſum of 
45 * Wert. 3 


9 aſtice 3 wis was'y W to pay the 
debt of Taylor, I ſhould think it within the ſtatute, upon Sir 
Fletcher Norton's diſtinctions z z which are the true ones. 


But I look upon the pans here to be the debtor : and I 
think that Leper was not btund to pay the landlord more than 


thaigoode fold for, in caſe they had not fold for- 45 


The goods were be mga both r and on that foot, L 


concur, _ 


6 e : z But 


Faster Term 6 Geo 3. BR. | ene 


But otherwiſe, I ſhould have thought (with Sir Hire) aj 
* That the caſe of Reid v. Naſh does det laſh with the other — | 
cc Ae about Collateral morgan IR Wiz „. 


Beams 
Porta to be delivered'to'tha ot Ks 
and che verdict to ſtand the the 2552 7 451. 


9. 


Butter an Heathby, Tueſday, 6 | 


2 May 1766. 
T H 15's aw ation upon the cafe againſt the - defendant 


for not fetching away bir titbes in a reaſonable time.“ ® Note. It 
muſt be caſe : 


treſpaſs of et armis will nor lie; becauſe it is only = nen-feaſance, not a mal-feaſances 
V. Latch. 8. Far. Cher; and 1 £d. Raym. 1  Shapeete v. I 


The declaration ſtates, that the laintif fet out the 3 28 Notice of ſet - 


and the defendant refuſed to fetch them way. | 2 out tithes 
s not by com- 
mon, though by 
At the trial, the defendant's counſel infiſted on a cuſſam i in ecclehaſtical Jaw 
the pariſh, © That notice ſhould be given to the owner ohe 3 N 
4 tithes, of the ſetting cken aud. ; 28 occupier to 
owner. 


The proof of the cuſtom was not entered into, at the trial' 
but the validity of the cuſtom was diſcuſſed. 


Mr. Juſtice Gould, who tried the cauſe, held the cuſtom 
not to be a good one: and a verdict was found for the plaine 
tiff, and 30 28 damages; ſubject to the TON of a 

court upon the following 


Queltion—** Whether this * be b in law, or not, 


A motion had been made for a new trial; 3 and a rule to 

ſhew cauſe. It was argued on Thur/day laſt, by Mr. Ser- 
jeant Burland, Mr. Thurlow, and Mr. Mansfield, on behalf 
of the plaintiff (the occupier ;) and by Mr. Serjeant Davy 
and Mr. Dunning, for the defendant (the impropriator,) 


— 


The counſel for the plaintiff denied this to be 2 good cuſs 
tom.z 1ſt. Becauſe it was only ſetting up the eccleſiaſtical law, 
againſt the commgn law of the kingdom: adly. This can not 
be done by cuſtom in any particular diſtrict. t 


The farmer is not bound by common law, to give previous 
ONT W ERR Mr WY! 3 


nn Mr. 


EAT NH INT. 


V. Nov. 1 
Spencer's ca b. 
and 2 Ventr. 
43. accord, 


1 
» 2 * 


* V, 2 Ventr. 
48. accord. and 
I Ro. Abr. 
043. title 

iſmes, 
letter X. pl. 1. 
and Ba con's 
Abr. vol. 5. 
pa. 106. 


E. 

g 

| | 
| 8 

g | 
$i 
h 


 BuTzLL v. - 


8 is neceſſary:“ by the eccigiaſtical law, it is . 
The queſtion therefore is, Whether the eccigſiaſtical 
« law can be and under che notion fe) * 


Tun was agrecd to phe * queſtion, | | 
The plaintiff's counſel objected, that this owt is not a 


_ reaſonable or good one ; becauſe it is not founded upon any 


conſideration. And admittin the canon law to be as has been 
mentioned, yet it can not 1 ſet up againſt the common law 
of the kingdom : at leaſt, it ought to have been pleaded, It 
can be no bar to ee or to the form of it. For, it is 
not alledged That theſe tithes were not fairly and Hongſtly 


C ſet out: and if they were fairly and honeſtly, ſet out, they 
£ ought to have been CID: away by the impropriator. | 


K* farmer can receive no benefit by giving ſuch notice: 


e contrary, he may be much incommoded by being 


bol d down to ſet uh out the particular time notified. 


1 For he can't carry any away, till he has ſet out the wee: 
and a /ay-impropriator may reſide out of the pariſh, and at a 


very great diſtance; or the farmer may not know to whom, 
notice is to be given, or where; or have time ſufficient to 


admit of giving ſuch previous notice of ſetting them out. 


Indeed notice to the owner of the tithes, & of their Hav- 
60 ING been ſet out,” is previouſly neceſſary to the bringing 
an * action for not nn them n And this notice 


was given. x RSS THY 2 — 


* 


But the defendant inſiſts that there ought to „ee been one 
 viqus notice © OF ſetting them out.” 


© Beaver v. Spratley, in Bunbury 333, is the only caſe to be 
met with on ſuch cuſtom as this : and that caſe was never de- 
termined. Two Judges againſt * ſcemed to * «That 
« it was bad.” 


The counſel for the defendant, who argued i in upper of 
the rule for a new trial, admitted « That the cm law. 
« does not require the notice of ſetting them out:“ but this 
cuſtom does require it; ang 1 inſiſted that it is a one 
cuſtom, 


This cuſtom falſifies the demand made by th the e 
For, the declaration alledges, That the pariſhioner has 


t been * uſed to {ct o out the tithes ſo and ſo; and 2 
cc 


Mr. Juſtice WiLMoT—-By the common Ls no notice 


12 «= 2 


ler Term 6 Geo z. K R. 


= be ft them out in due manner; and the defendant neglected 1576 
© to take them away.” The defendant ſhews this cuſtom; 
and that, for want of purſuing it, theſe tithes were ut in Berrzs . 


due manner ſet out. And they were not ſet out in due 'HEATHBY, | 


munner, then he was under no obligation to take them away. 


'Tis part of the definition of a cuſtom, « That it differs n 016-20 2 
« from the common law.” We do not ſay, tis good, be-' © 
cauſe it is agreeable to the canon law: we only ſay, © It is | 

good, as being the le wi K 9 of che land, 

Here, in this pariſh, Et 0 » $5 


| „be eee enforce eee into: . | 
ever, if it were neceſſary to do ſo, 1 and piery are ſuffi- 
cient conſiderations for this cuſtom. t cuſtoms muſt be 
preſumed to have ſprung from good conſiderations. 


| This cuſtom: prevails in half the pariſhes in. the Weſt of 
England: and as tithes depend, in a great meaſure upon cuſ- 
tom, ſo alſo _ the manner of ſetting them out. 


The parſon can not tet them out himſelf but by 2 Ed. G. 
c. 13. H 2. he may come upon the land, and ſee it Sams And 
this ſtatute directs tithes to be ſet out nn to the cuſ- 


toms of the reſpective pariſhes. . 


The cuſtom does not reguire the parſon t to be e 3. nor 
does it fix the tenant to reap his corn in bad weather: it is 
only a check againſt injuſtice being done to the parſon. A 
reaſonable notice is all that is requiſite. . If the cuſtom ſhould 
be abuſed, the tenant would be reſtrained: from making an ill 


uſe of it. 


88 to Lord Ch. J. Libs time, and by + See Noy 19. 


Godolphin expreſsly, ſuch previous notice of ſetting outs is ne- e was l by 


"mp by the. Wet (REA law. | | | cc Hutton that 


„ by the civil 


| The caſe in Bunbury is an inſtance in ſupport of the cuſs . Se. 


tom. There, indeed, f perſonal notice was inſiſted on. But, | That does not 


| we do not require perſonal notive : we ſay—® to himſelf, rng wie 


« agent, or ſervant.” And it is his own fault, if he leaves though there 
is enough to 


ts cnn and leaves no agent. | juſtify this 
- obſervation, upon the ſtrict words of the report. 


v. T. en * at Lincoln * Mr. Wheler 


mentioned this 


In a cauſe at niſi prius, 


aſſizes, Lord Ch. J. Files held ſuch a cuſtom to be govd; fem bis me- 
and ſaid, be wiſhed it was the law of the land. mory. 
| Uu 2 And 


— = 
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a Ander Term 6 Ges 3. B R. 


3966. And it muſt be underſtood * eee that this 
; cuſtom could have been proved, ) 
— — v. 2 1 
. Lord NMarerint p ſald it had been very well argued. 1 


It depends upon general reaſoning, and the caſe at Lincoln - 
for that in Bunbury does not aſcertain any 1 ; it went off 


® Jt did fo. eee ee e. 2 
And with 


8 Mr. Juſtice \ — e tor . canon law 
nd Ne an argument in the preſent queſtion, than as 
it may ſerve to ſhew m_ rand mas e has AP e 

— energy th [RS 08 0 Oe OTA. 


it; 


» — 


2 ae * Reg 
" Lond Miu n 0 delivered the 1 
The only ſion is 0 Whether this be a regal cul. 
* tom or not. | 


- There i is no. autbority that comes up to this poing; but one : 
al that was a cauſe on the Midland circuit before Lord Ch. 
J. Wiles ; who ny gh it a nee cuſtam. I ak ſo 


too. 
1 . the doubt about it 50 os a ned of receiv- 


ing the ecclefiaſtical law in any caſe whatſoever ; 3 leſt the 


_ clergy ſhould introduce it by degrees. e e ee 
It is reaſonable, | as ee of 22 a Preventive of 
_ | 


Mr. e faid, as of his own W « That there 
« were ſuch cuſtoms in the We eft of England” : and I: am con 
there are ſuch in Lincolnſhire likewiſe, - | 


W's | We are all clear © That it io enen It is 5 
5 prevention of fraud, I | 


Therefore the rule muſt be made abſolute, for a new trial; 
but without coſts. 


oy AndI think it is ſuch a cuſtom that aver ſight een 
| 5 would be ſufficient to mm 


a 


NIR MADE ABSOLUTE. 


aw of 10 mm ad as a ts Rs 


IJ 


a. 9 


ve ren . n 


_ e + a i Bt rb 7 * 


Oates ex dan * wiel —. * et Bo 


ſuages Se in Sheffield, Not guilty 2 


iſſue joined. The cauſe was tried at the preceding aſſizes for 
Yorkſhire, before Mr. Juſtice Bathurſt : and upon the trial, it entry, and 
appeared in evidence, that Grace Green widow being ſeiſed in ane in d 


fee of ſome meſſuages , and intending to — wik 
Samuel Wig fall, conveyed the ſame to truſtees, to her on 
uſe for life; and after her deceaſe, to ſuch uſes Cc, as ſhe 
ſhould cither before the ſaid marriage, or during her cover- 
ture, by her laſt will or otherwiſe, limit or appoint; and for 
want of ſuch diſpoſition, then to the uſe of the ſaid Samuel 
Wig fall for life; and then to the uſe of her own right heirs, 


" The Marriage took effect: "and the did afttrwards//in the 


| Rketime of her huſband, duly make her wilt; wherein, after 


divers pecuniary legacies Se, (fome of which 9 are to 
the three children of Thomas Brownbill ; and 0 to the 
four children of Samuel Water ;) is the following deviſc— 
« I give to Samuel Wig fall, my dear and loving huſband, the 
© houſe where we now dwell, together with the ſtable and 
all other appurtenances thereunto belonging; for and dur- 
© ing the term of his natural life : and after his deceaſe, I 


« give the ſaid houſe and ſtable with all appurtenances wnto 
the ſid Samuel Warbleton my brother, F then alive, for 


7c x 

* and during the term of his natural life ; and after his de- 
ec ceaſe, I give the faid houſe and able with the ap 

« tenances, unto the ſaid children of my couſins 2 
« Brozwnhill and Samuel Water, or ſuch of them as ſhall be 
« then living, ſbare and ſhare alike. And if it happen that 


te the ſaid Samuel Warbleton be not living at the deceaſe of 


« the faid Samuel Wie fall, then my mind and will is, that 
« the ſaid houſe and-ftable with the appurtenances be pi- 
te yiDED AMONGST the ſaid children of my couſins 

&« Brownhill and Samuel Water, as as afereſaid. And alfo all 
te the reft of my eſtate which is not herein or hereby before by me 


« givenor di iſpeſed of, 1 do give unto the ſaid Samuel Wig fall 


«* my huſband.” And ſhe appointed her ſaid huſband, and 
brother Warbleton, executors. 


The teſtatrix ſoon 3 died: 7 her huſband ſur- 


vived her, and held the eſtate until his death, which happened 

in Auguſt 1757. At the time of his death, and at the time of 

the death of the ſaid Samuel Warbleton (who ſurvived the teſ- 

tatrix, but died before her ſaid huſband,) four of the ſaid chil- 

dren of Thomas Brownhill Un Samuel W, ater were living: Fw 
% 3 


30 


[HIS was an e eee d of cjeAmene of inef. Viki & 
General the reaſon and 


practice of con- 
feſſing leaſe, 


OaTxs ex 
dimiſſ. 
Wr1GFALL v. 
BIT Don et al. 
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of whom is ſtill living: the other three ted before the te 
of the demilo laid in the declaration. | 


10 $2424.38 

The premiſſes deviſed to the Aa at 1 of weak 
ing the will were, and ſtill are worth - 100/. to be fold; and 
no more: andthe teſttrix had no real or perſonal eſt, ex 
tis particularly mentioned 1 in the will. 


The defendant B Bro don purchaſed the eſtate i in 3 of 
er defendants are tenants of the ſame, 


under him. No ACTvAL ouſter was proved, previous to the 


the children: the 
bringing the r The igſor of the plaintiff is ** 


a Wigfall, the huſband of the teſtatrix. 


| "I. 3 for the plantif, dee ; 
nion of this court on the following A 


Queſtion “ Whether the leflor of the plaintiff be intitled 
.« to three undivided fourth parts of the ee and can 
a nne nn eee 


4 


Te was argued . on Thurſday laſt by Mr. Feng for the 
plaintiff, and Mr, Wallace for the defendant. 


Mx. Fearnley argued that the deviſe to the ſeven children 
= only during, their lives. ef 5 


Mr. W. Allan inſiſted, that the Comme children took an eſtate 


in fee, as tenants in common. And he alſo inſiſted, that the 


rule to confeſs leaſe entry and ouſter does not ſupply the want 


of evidence of che actua ! ouſter of the tenant in common. 


Mr. Fearnley replied, that they took . an eſtate for 1 ife. 
[See 1 Ro. Abr. 834. Farwcett's caſe, Cro. Eliz. 52. Petty- 


+ wood v. Cooke 3, and Skinner 339. Middleton v. Sai. 145 


And as to the objection to the entering into the rule. to 
confeſs leaſe entry and ouſter—he acknowledged a dictum 
mentioned in 75 Mod. 39. where it is reported to be ſaid per 


Hol.“ In caſe of tenants in common, there muſt be an 


« actual ouſter of one by the other: or elſe, he ſhall not be 
cc. compelled to confeſs leaſe entry and ouſter.” _ 


But here the defendants did confeſs leaſe entry and ouſter. 


There, it is only ſaid, © That he ſhall not be compelled to do 


46 3 f % 


He cited 2 Ld. Raym. 750. Little v. Heaton, and 1 | Salk 
2 59. S. C. to ſhew that it is ſettled, “That proof of actual 
ce entry 


* 1 - 
9 .. a ww 


1 : Soph of a condition of re-entry.” And ſo is 1 Venir.a48. 
Anonymous. He likewiſe mentioned 1. Siderf. 223, Lang- 
Horne v. Merry; where the court held, © That an entry ſhall 


332. anon. ] h 
© Tm Cour having ; 
caſes.— : 


* 


en | 2 few days! to look i into the 


Lord MansFELD now . pp opinion, n 


After ſtating the caſe particularly, and the queſtion, 
„Whether an actual entry was neceſſary to have been 
ic droved; or whether the confeſſion of leaſe entry and ouſter 
ie be ſufficient, without actual proof of it; he obſerved that 
as there was No prof of actual ouſter, no actual ouſter could 


be ſuppoſed : but that NT NE Ins 


to the jury. 

However, though no actual age can * ſuppoſed, yet | 

We are all of opinion that the conFes$ION of leaſe entry and 
Ar, is ſufficient to bar a vonfigt for want of proof of actual 

We are glad to 1 it ſettled 3 becauſe 9 58 have been dif- 

ferent opinions. 

The meaning of confeſſing leaſe entry and N is, to 
bring the matter to the mere e of the Fre 8 poſe. 
| * title. 


and eſtabliſhed by many caſes. "Therefore, 10 avoid a ae. _ 5 $622 = 


ried back beyond the aQual entry. 
In all other caſes, the confeſſion of leaſe entry ot ondier.i is 


ſafficient. And ſo it ir now ſettled that it is Ern for an 


i 
i 


ejectment brought upon a condition broken, 

As to this particular caſe of a tenant in ES WH ER 
are caſes enoW, f0 juſtify our opinion. He repeated the caſe 
of Fohnſon v. A 5 13 W. 3. reported in 12 Mod. 657, And 
indeed it is ſcarce poſlible, he ſaid, that a tenant in common 


ſhould bring an ejectment, but where there is an actual ouſter. 
7 Med. 39. 1 Juen Anne, “ per Holt He ſhall not be com- 


« pelled when he does not diſpute the title: but where he 
% des diſpute it, he ſhall be compelled to nn leaſe entry 
* and ouſter. 


. — 19 6. 
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muſt be ſold, and the produce divided. 


208 „ Tyhereſore we are all clear chat the oonfeſſion of leaſe entry 

b n and ouſter is ſufficient, TE MOR ir in nee 

== e eee, rr e 1 erer 
e | Second point. Auto the onftruQti n of the wills | 


The e - * Whether this houſe and Gable were 
« given to the ſeven children, only OR their liver; or, as 


* m a2. common.” 3 Þ 
43 WELLES Mein RE 1 RA brag. 1 


| The whole value 18 = 100 J. EEE v4 7 11 1 8. ou b 


mk 


U 17 


There, moſt be ſomething e ober the 
nl of the teſtatrj's atheraride: *tis for 4 life only. 


But Fab ordinary N 8 the diſtinQtion vine ind, 
and perſonal property. | 


As this rule of law often operates againſt the intention of 
the teſtator, it ſhall be conſtruechꝭ to carry a fee, where there 
are words of limitation, and the teſtator's intention appears. > 


b ia a houſe and Gable. They are given to the buſband ; 
for life, expreſsly : ſo they are, — the brother. . ſhe had 
meant the like to the children, ſhe would have done the like. 
But ſhe gives to the ſeven children, after the two lives, a 
waſting property, ſhare and ſhare alike. Beſides, the directs 
the houſe and ſtable to be divided amongſt the ſever” children, 

in caſe her brother dies before her huſband: "Gap is, my 


Aa 


# * 


* 
© „ 


| We are of opinion, that, upon the Ks o this will hens: 
is enough to ſhew that the teſtatrix imendid the value of this 
houſe and ſtable to be divided amongſt the ſeven children. 


The Radi reſiduary clauſe does not alter the caſe: the 
does not 3 of all the er that ſhe had to 4951 . 0 


PLAINTIFF to be NONSUITED : and e : = 
Be POSTEA to be delivered to the . 

thi 

| cb 

Annltrong, EX ami Tinker et al. ee. peirſe the 

. | 1 

Truſtees ſhall HIS was an action of treſpaſs and ejeQment of 2 meſ-. Al, 

a . . ſuage and lands at Bifbop's Canning in Wilts ; on the ſe- ore 

2 =. with veral demiſes of ” Tinker, Fefeph Tinker, TR os rs 

eirc . . 
truſt, A Wm 

> 7 


F Thomas Hunt; and 
| Heſter Pitman. The cauſe came on to be tried at the- laſt 
Lent Aſſizes for the county of Wilts before Mr. Faſffice-.. 
ton: when a general verdict was found for the plaintiſf, ſub- 


e 3 ſpinſter, being legally. polleſſed. of 


4 premiſſes im queſſion, for the reſidue of a term of gg years, 


determinable upon the death of herſelf and two other per- 
ſons; and a marriage being intended between her and Jabn 
Peirſe, yeoman; by indenture dated 21ſt December 1733, 
between the ſaid John of the firſt part, the ſaid Alice of the 
ſecond part, and Robert Tinker: and William Harring of the 


third part, the ſaid Alice Rudman aſſigned to the faid Robert 
Tinker and William Harring all the premiſſes in queſtion fr 


the remainder of the ſaid term of 9g years, determinable as 
aſoreſaid; upon truſt for the ſaid Alice Rudman and her aſ- 


from and immediately after, upon truſt that they the ſaid 
Robert Tinker and William Harring and the furvivor of them 
his executors or adminiſtrators ſhould permit and fuffer the 
ſaid John Peirſe and hit affigns to hold and enjoy the e 
ſes, and to take the rents and profits — — Far: 
of the reſidue of the ſaid term as the faid eirſe a 
Alice Rudman ſhould jointly live; and if the — Alice Rud- 
man ſhould ſurvive the ſaid John Peirſe, then after his death, 


in truft 2vhelly for the ſaid Alice Rudman her executors admi- 
4 alſigns, to her and their own uſe and benefit: 


and if the faid . f R. ſhould die in the life-time of the ſaid 


niſtrators an 


F. F. then from and immediately after ſuch her death; upon 

truſt to permit and ſuffer fach perſons to hold and en che 
ſame premiſfes for the refidue of the term, ag the 

| under her hand and ſeal Ge, or by her al wil and 


writing 
teſtament Or, ſhould appoint. py 
The faid marriage took effect. | | Y LIM 


1, „ 453 


| The fad William Herring died in 1753. 5 F een 
B indentu dated 29th September 1743, | (which, recite> | 


the former deed of "a cons and the truſts and Irhitations 
contained in it,) in conſideration of the ſum of 3304. paid to 


the ſaid John Peirſe and Alice his wife, the ſaid Robert Tinker 


by the direction of Peirſe and his wife, and alſo the ſaid 


John Peirſe and the ſaid Alice Prirſe aſſigned, and the faid_ 


Alice, in purſuance of her power reſerved tv her, limited the 
Ee in queſtion to Andrew Sealy his executors admini- 


ne remainder ofthe ff term of 99, 


3 br years, 


— # 


Aſs Armeen | 


je to the e of this _ _ the nent 105 r 


ſigns until the ſaid intended marriage ſhould be had; and 
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For v0 eee 
en dimif. 

Tinta & i). 
v. Fans 41. 


N —— wich a proviſofor-redemplion; - 
t of the principal 1 
Mar en next enſuing. In this indenture is à covenant 


. won nonpeymant 
By indenture dated 18th November 17571, the faid John 


8 Peirſe and his wife, i in conſideration of 3004. aſſigned over 


the premiſſes in queſtion'to Hefter Pitman her executors 2d. 
miniſtrators and aſſigns for the remainder of the term deter- 


minable as aforeſaid; with like proviſo for redemption; and 


covenant for further afſurance as are abovementioned. . 


The faid Fobn Peirſe paid all the intereſt due onthe fas. 
ſeveral mortgages, to the laſt day of payment reſpectively be- 
fore his death, which happened in 1758. His wife ſurvived 
him, but paid no intereſt after his death, either to Sealy or 
Pitman, Wann ard v nor was any 
nme . E 4 43 


Tue ſaid Andrew: Stoh and. Ae Abele arp: 138 


and the'fix firſt-named of the lefſors of the-plaintiff are, re- 


3 4 their legal repreſentatives: viz. John and Joſeph 


Harring, and James Bartlett, are executors and * 


repreſentatives of 225 Tinker ; and Robert Frgſton an 
Hunt are the executors and we eee 4 


ee e 1 5 
The ſaid Alice Peirſe 3 i= potion of che premis 


ſes until her death, which happened in 1965; and, previous 


thereto, made her will dated 29 July 1759, eee ſhe de- 


viſed the premiſſes to the defendant her daughter in the fot- - 


lowing words I give unto my daughter lice. Peirſe all 
te that leaſchold eſtate commonly called Reis, which I no 


e hold by virtue of a ſettlement made betore. marriage with, 


e my late huſband.” 


The defendant Peirſe is in Pole on IE —.— we ha: 4 
miſſes in queſtion; and the other: en n a 
as her under-tenants. 


The queſtion ſubmitted to * court was Whether the. 


« plaintiff was intitled to recover 1 W . nh 


*. ment.” 


MI. Gould argued this caſe for the ini; Mr. m 
for the defendans. 


And the queſtion they meant to ite was &« Whether * 


tc mere truſtee could — the poſſeſſion of os own ceftuy* 


- kak ao — 5 


mh © 


Eaſter Term 6 Ges. 3 B R. 


a though they looked upon it as a ſettled 
point, That che formal title oi a truſtee ſhould not, in an 
A ejectment, be ſet up again? tbe e truſtʒ becauſe, 
C from the nature of : two rights, the cgſfuy qui tri is to 
2 wag the poſſeſſion; yet in 7hzs caſe, that was not f que 


1766. 


Annataonc | 


ex 
Tir * al. 


v. Pzrasz KA. 


for, here, the leſſors of r ern | 


for the dendant, but for the ee. 


And therefore chey nme dla gave judgment 3 and 4 
rected that the 


Toer ſhould i be debe to the W ; 


ker wege Lookup, 


O* the 2 of June 1763. in the ſecond year of his 
preſent majeſty, a bill was found againft the defendant 
George Lookup, for wilful and corrupt perjury in his anſwers 
o Sir Thomas Frederick, relative to 
money e to * aber 58 . * e at 


play. 


Wedne 


-F _ 


Perjury being 
alledged in the 


indictment to 
have been 
mitted in — 8 
time of the late 


King, and charg- 


ed to be again 


tthbe peace of the 


> Ts th ment, 4 3 e * 


He thereupon petitioned the king; and obtained a refer- 


now king, is fa- 


tab, and renders 
the indictment 
inſufficient, and 


ence P Lord Mansfield; who: choſe to take the opinion of a conviction 


the judges. They received his affidavits, and examined into 
his reaſons and inſinuations. After which, they declared 
themſelves thoroughly ſatisfied with the verdict; and ſaw no 
foundation for granting a new trial, Whereupon, they pro- 
ceeded to his ſentence : which was—* That he ſhould be ſet 


therefore re- 
verſed in the 
houſe of lords 
and defendant 
diſcharged 
therefrom, 


« in and upon the pillory, at Charing-Cro/s, for an hour, 


e between the hours of twelve and two; and that he ſhould 
| © be afterwards tranſported to ſome of his majeſty's colonies 


« or plantations in America, for the ſpace of ſeven years; 
ic and be now remanded to the cuſtody of the marſhal, to be 


by him k ſafe cuſtody, in execution of 4 EY 
Tus torelaid, | | and un he ſhall be tranſported * aid.“ 


0 Wedneſday 27th November 1765, (which! was cight or 
nine days after the ſentence had been pronounced, ) he moved 
To ftay the entry of the judgment;” in order to give him an 


nity of moving in arref of judgment; a fatal miſtake 


having been fince diſcovered; viz. © That the fact was charg- 
«© ed 15 have been committed in the time of the late king, 
whereas the R the peace of the 

en 
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1 | cond not yer mail up. 


that zac a caſe, and upon ſuch 8 they were 
ment, after ſentence pronounced. 


 ... fician) of his g and that his ſtanding in the pillory, in 
| the open air, for ar hour, would probably endanger his life. 


. « the defendant to the ſheriff; and that the ſheriff do ſet him 

in and upon the pillory, for an hour, between the hours of 

* ten and twelve, on [leaving the day in n] and then 

* deliver him to the marſhal & and Wir lah is afterwards 
jllled up, at the choice and nomination of the ſheriff, In the 
pPfͤreeſent caſe, it had been filled up with the words , Saturday 
4 next, the goth inſtant 18 and had been oy delivered 

uu to the ſheriff, "OR : : 


- That upon 
20 U a dspit of De 
© Gif the defendant, the time appointed 
„ ſattĩ 1 defendant i in an 


. Eaſter Term 6 Geo! 3. R K. 


— and hs comniel' urged e 
te — — — 
the ſentence was — 2 mite ona aa; We an. 


„ ££ 


* 


e 


F 


But HRE Court ha: this: motion · 


not bound or warranted to let in a motion in 25 o Judge | 


— 


Lis regular remedy was by writ of error. | fees 


The next day, the defendant's counſel oh to TAR 
his ſtanding in the pillory, on an athdavit (made by his X's 


— 


Note The rule is drawn up) « That the marſfial deliver 


10 


Lord Minorca the rule be altered thus 
ing the former rule, and upon reading the 
Win concerning the preſent indiſpoſition 
by the faid rule for 

upon the 12 5 is enlarged; 
«© and that! the ſaid ſentence be LP on the 17th day if 


» py — — FAY WN ee enn ies. ES FARE 


E''Deceniber next, or af ſoin afterwards "as the fame can be £ 
&' done oithout danger from the defendant's 'indifpofition.” 
| The next day (the: lat tay ef Michaelis term 1765, | k 
g Recorder o Tanke on behalf of the defendant, 
urged the court (as he Had before done, on the preceding day,) ce 
to reconſider their judgment, that is to ſay, their ſentence: and ce 
he mentioned 1 Salt. 78. The Queen againſt Darby and cc 
Farreſtey (7 Med. 100. S. C. and 2 Hale Hift. P. C. 379. 
where Lord Ch. J. Hale ſays, J by any miſtake or over- \ 
& ſight, the court ſhould give judgment againſt a clerk con- 4 


* vited of a felony within clergy ; yet they may, and (as I 


* think) ought to allow him his clergy, after his attainder.” « 


From whetiee he argued, that as in the preſent caſe the judg- 
ment 2 


Eaſter Tera 6'Geo g. KEM 41503 


ment ought to have been © Qued ; 1766. 

their power to ſet it right now, but are even bound x22 

officio to do ſo, And he faid, there eee. f Ron's. 

3 berween form e | 
But THE 8 perſiſted | in not doing this, without FO 

| precedent, They ſaid, the citation from Hales H. P. C. 

was not parallel to the preſent caſe, ' There, the judgment 

would only be correFed : this is à motion to arreft i it. That 

was 2 capital caſe too : here, you are limited to a time. And 

even in capital cafes, you have no inſtance of ſuch a motion 


E eee | 
Morios DENIED.” 


| n, Mr. Ladeg biought x writ of error return- 
able in parliament, and aſſigned ſeveral errors. 1ſt. That 
the indictment is inſufficient. 2d. That the offence in the 
indictment ſpecified is not charged to have been done againſt 
the peace of his late majeſty : in whoſe reign it was alledged 
to have been committed. 3d. That the o Ne is charged to 
have been done againſt the peace of his preſent majeſty; in 
whoſe reign it appears not to have been committed. Ath. 
That uo certain day or time is fixed appointed or limited by the 
judgment, for ſetting the plaintiff in error in and upon the 

» th. That no certain time is fixed appointed or limit- 
ed by ho judgment, for the tranſportation of the plaintiff in 
error. Gth. That the court of king's bench had not any pow- 
er or authority, by law, to adjudge or order that the plaintiff _ 5 
ſhould be tranſported to ſome of his majeſty's'* colonies or. „ 

25. 

n in America for ATTIRE of en 298 , 


: All the obj adi were conſidered as 11 except 
that which was diſcovered after ſentence n But. 


On 5th May 1766, the following queſtion was put, by the 
jords, to the judges Eh 


« Whether the perjury being alledged i in os anderen 
cc to have been committed in the time of the /ate TY and 
&« char ged to be againſt the peace of the ew king) 

© and renders the indictment inſufficient.” 


"hs Lord Chief Baron delivered the unanimous opinion 7 
* in the — | 
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TOY, REVERSED.” 5 


and appointing them for the year 1766, they were not _ 


| Two days 4 on ariſes PR 1766; Mr. e 
on his behalf, er, without his Tong ee, up into cou); 
chat be might be eee EF 


And, the Order of reverſal SK produce SP read, 
l nenn 118 


I 4 nl po precnancup.®/ 


9 
| RET i 
v. poſt. 29th It i is very RNS that from e term 17 8 to 5 
Ju, 1774+ the time of this publication ( Michael mas term 177 1,) this is ' 
the only judgment of the court of king's bench, which has ) 
been reverſed ; though, from the importance and difficulty of : 
the queſtions, there have: been many writs of mp in the 
 cxchoquer-chamber ELIE l. 
a dong ED s OE 
des Ps Rex verſus Helling ef. | | po 
— 2 R. Coxe and Mr. Dunning ſhewed cauſf againſt 1 | 1 
1766, ap- ing an order made upon Eafter Wedneſday 1766, by f. 
potting der. two juſtices (Luke Robinſon and Foſeph Girdler Efqrs.) ap- , 
— 9 wh pointing the defendants overſeers of the poor of St. Andrew's | 
1766, is a good 4Tolbourn above the bars, and St. ee the W 
order 
„Ichs ink objected, chat this is not an appointment r 
_ the — of 43 Hlix. c. 25 being For this prone * 1766,” 
. 77 
ee this is the uſual form in this pariſh. And 75 
de order ſays, © And to do all ſuch things as their duty re- R 
quires; that is, (amongſt other things) to ſtay i in their of- 
ne till ore are een 85 | 
; Sir Fletcher Norton and Mr. Walker, contray gud or * 
e order. Al 
They admitted , they could not > out of the order. But — 
25 liz. e. 2. ſet. 1. the overfeers are to be nominated | 


yearly, and this act giving a furiſdifion, they are obliged to 
conform exact to it. Conſequently, they can nominate. only 
FOR A YEAR 3 {neither more nor 1 


| Whereas this e being made on Bafter W, -dneſide 


: gen ns ned omtine wy ger an th nf 1766. 
"of thr goat 1766. E u. IND 


Rux ' 
Lord Mansr18L.D—-The, real nn. 1 taks ider Haiane ud. 


en are not before the court. 


The only queſtion before us xo Wh ae cue 
« upon the face of it, ornot.” | 


Now this order plainly means the overſeer's year: and that 


Eafter 1765 to Eafter' 1766; You would make 
eee | 


it 

But you can not conſtrue this order to be a bad one, by un- 
derſtanding it ſo: e means quite another. fort of 
TOO 


M. Tultice, WiLwoT was filent, being a. preſence 
Mr. Juſtice YaTEs was abſent. 


Mr. Juſtice AsTon concurred with Lord Mansfield; 
and ſaid, that if the conſtruction may be taken two ways; 
one of them making the order good, the other making it bad; = 
| „ BI e Where: 
ore 


Fer Cur FFF 
Rur x DISCHARGED : 


Ono | AFFIRMED. 


—— _—_ 
So - hs 


| Rex cog Inhabitants of Eeelefall Bierlow i in — 12 
Sheffield. e 
EX f . 1 Black. Rep. 
' See this Caſe & ABRIDGED, in the Table; dl at "FS in we ©) 
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Carter verſus Boehm. 
: T HIS was an inſurance-cauſe, upon a policy underwrit- What degree of 
ten by Mr. Charles Boehm, of intereſt, or no intereſt ; ena = 


without benefit of ſalvage. The inſurance was made by the licy of inſur- 
— for the benefit of his brother, Governor mo Car- — 


It 


N — erm © 15 * 9 4 * ? 1905 


777... MAG GUM een ver: 
ee e the pin by a perl Jury merch 


On Saturdaythe ich of April laſt, Mr. Recorder ye) 


| on behalf of the defendant, moved for a new trial. 


"7 objeftion was, cc That circumſtances were not u 
o Sh hacks dictoted.” . | | 


2 was Ns erb ee 


depoſitions were ordered to be left with Lord e | 
14 5 N. B. Four other wade pe a. 
The counſel for the plaintiff, viz. Mr. Morton, Mr. _ 


ning and Mr. Wallace, ſhewed caufe on Tay" the firſt of 
this month. But firſt, 


Lord 9 reported the enter det it was i 


an action on a policy of inſurance for one year; viz. from 
16th of Ocober 1759 to 16th of October 1769, for the bene- 
fit of the Governor of Fart Marlborough, George Carter, againſt 
the loſs of Fort Marlborough in the iſland of Sumatra in the 
Eaſt Indies, by its being taken by a foreign enemy. The 
event happened: the fort was — by Count D' Eftaigne, 
within the year. 


The firſt witneſs was Cowthorne, the policy-broker, who 
by the governor's brother 


produced the memorandum 

(the plaintiff) to him: and the uſe made of theſe inſtructions 
was, to ſhew © That the inſurance was made for the benefit 
. «< of Governor Carter, and to inſure him againlt the taking 
* of the fort by a foreign enemy.” 


Both ſides. had been long in —_ and the chance 
m_— on both ſides was read at the „„ 


It was objected, on behalf of the defendant, to ; 2 


aud, by concealment of circumſtances which ought to hare 


n diſcloſed; and particularly, the weakneſs of the fort, 
and the probability of its being attacked by the French : which 


concealment was offered to be proved ”y two letters. The 


firſt was aletter from the governor to his brother Roger Carter, 
his truſtee, the plaintiff in this cauſe : the ſecond was from 


\ the governor to the Eaſt India n. BY 


inſured 


Vol. 


A — — 
6 


3* B. R. 


| 
"» E 
8 - 2 | . 
| Eafter Term'6 C 


The evidence in reply to this objection confited of chfee 


depoſitions in chancery, ſetting forth that the governor had 
200004, in effects; and only inſured 10000 /: wo he 
was guilty of no fault in defending the fort, 


The firſt of thefe depoſitions was Captain Tryor's : which 
proved that this was not a fort proper or defigned to. reſiſt 
Eurepeats enemies; but only calculated for defence pat 
the natives of the iſland of Sumatra; and alſo that the 
vernor's office is not military, but only mercantile; and t 


fort 5 is . a 3 W to fort . 


There bse Wa contrary. A a irdker 
Was found for the plaintiff, by a wen Jurye. . 


After his lordſhip had made his report,— 


The 8 for the pain proceeded to few cauſs 
againſt a new trial. | 


They argued chat there was NO 2 bonccafment of circum- 3 
ſtances (as the weakneſs of the fort, or the probability of 
the attack,) as would amount to a fraud ſufficient to vifiate 


this contract: all which circumſtances were univerſally known 


to every merchant upon the exchange of London, And all 
theſe circumſtances, they ſaid, were fully conſidered by a 
ſpecial j jury of merchants, who are the oa. judges of them. 


And Mr. Dunning laid it down as a rule--- That the in- 
& ſured is dnly odliged to diſcover fa&s z not the ideas or ſpe 
* culations which he may entertain, nn ſuch facts.” 5 

R ſaid, this inſurance was, in reality, no blend OR a 

3 «© Whether the French would think it their intereſt 


«t to attack this fort; and if they ſhould, whether they would 


© be able to get a ſhip of war up the river, or not. D 


Sir Fletcher Norton and Mr. Recorder Eyre) argued, e con- 
tra, for the defendant (the under-writer, 


* 
* 


They inſiſted, that the inſurer has a right to know as much 


as the inſured himſelf knows. 


They alledged tov, that the broker is the fole agent of tl the 
inſured. 


Vor. III. | Xx © Theſe 


1766. 
— 


Carr v. 
Bo UN. 
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Then they proceeded to argue in ſupport of the preſent 
bobjection. 3 4 SE AO E 3 2 1 4 pag N 


The broker bad, thiy fader om being crofs-exaratiibl, own- 
ed that he did not believe that the inſurer would have * 
with the inſurance, j if he had ſeen theſe two letters. 


A che circumſtances ought to be diſcloſed, | 


This wager is not only . Whether the fort den be aft 
ed; enen ee, AND alen. 


Whatever 2 increof the rig ought to be diſcloſed. 


Then pong: into the 2 which bad 1 "oi 
kept concealed. And they inſiſted ſtrongly, that the plaintiff 
onght to have diſcovered the weakneſs and abſolute indefenſi- 
bility of the fort. In this caſe, as againſt the inſurer, he was 
obliged to make ſuch diſcovery ; though he acted for the 65 
vernar. Indeed, a governor ought not, in point of, . ö 
be permitted to inſure at all: but if he is nad to inſure, 
or will , . to diſcloſe all fa&s. NG 


It can not be Gaal that the inſurer would have oy - 


ſo a; Were e if he had known of theſe letters. | 


Joie begging the queſtion, widen « That a fort is not in- | 


« tended for defence againſt an enemy.” The ſuppoſition is 


abſurd and ridiculous. It muſt be preſumed that it was in- 
tended for that purpoſe : and the preſumption was (That the 
fort, the powder, the guns c. were in a good and proper n- 
« dition.“ If they were not, (and it is agreed that in fact they 
evere not, and that the governor Ine it,) it ought to 
have been diſclo/ed. But if he had diſcloſed this, he could 
not have got the inſurance, Therefore this was a fraudulent 
. and the under writer is not liable. 


It does not follow, char becauſe he did not infure his . 


property; therefore it is good for what he h judged proper 


to inſure. He might have his reaſons for inſuring only a part, 


* not the whole. 


d ; 2 Lord 


— 


_ circumſtance in his knowledge, to miſlead the under- writer 


lie to recover the premium. 


ood and intended to be run, at the time of the agreement. 


if be concealed; as, if he inſured a ſhip on her voyage, 


10 64 3 ud ms 
| Lord Manuttus ow deere the refs of the 1766. 


em 6 Hee VVT 


10 S , m Gol ie the defcident conn nd; 
« That ſome. circumſtances in the knowledge of Governor 
« Carter, not having been mentioned at the time the policy 
© way underwrote, amount to 4 OT; whieh : 
im law to avid the policy.” N . 


The counſel for the plaintiff ing, & That th ide mens 
© tioning theſe particulars, does not amount to a concealment, 
: which ought, in law, to avoid the policy; either as a 
* frauds or, as viyying the contract | 1 p 


iſt. It niay be proper to fa ſomething is gre of com 
cealments which avoid a policy. 4 * 


A 8 To ſtate particularly the cafe now under confilera | 


— 


Zadiy. To examine whether the vredi2, which Kade this 
policy good although the particulars * were not mens 
tioned, is wel, — 


Firſt, ene. ens upon been. 


The ſpecial facts, upon which the comingent chance is to 
be computed, lie moſt commonly in the knowledge of the 
inſured only: the under-writer truſts to his repreſentation, 
and proceeds upon confidence that he does not keep back any 


into a belief that the circumſtance does not exiſt, and to in- 
duce him to eſtimate the riſque, as if it did not exiſt. | 


The keeping back ſuch circumſtance is a Gaal, and there» 
fore the policy is void. Although the ſuppreſſion ſhould hap- 
pen 1 miſtale, without any fraudulent intention; yet 
ſtill the under-writer is deceived, and the policy is void; 
cauſe the riſque run is really different from the riſque under 
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The policy would equally be void, againſt the wnder-woriter, | 
which he privately knew to be arrived: ee * would 


* 2 The 


Wes a 


The goreming mer ' applicable eden wad 
re : * 


Good faith forbids either party, b 3 what be * 
vately knows, to draw the 2 a bargain, from the 


norance of that fact, and his beliering the cagtrar "ue" 


But either party may be innocently Glent, as to 


open to beth, to exerciſe their judgment upon. Aliud 7 e- 
lare; aliud, tacere: neque enim id eft celare guicguid reteceas z 


fed cum ua tu 3 by —_ 3 tui n velis . 


quorum integfit i — Se tr atk 1 


This definition of concealment, 1 to hs "EW | 
- miotives and preciſe ſubject of any contract, will gene ral 5 


hold to make it void, in favour of che nobel milled add wad, 
norance of the thing concealed, | od 


There are many matters, as to which the inſured may be 


_ innocently fikent—he need not mention what. the under-wri- 


ter knows—-/cientia utrinque par pares contrabentss foci. 


An under-writer can not inſiſt that the lic is 0d, be- 
cauſe the inſured did not tell him what — ah ly knew ; 
what way: faever he came to the * A 


» 
£ - "+4 * » 


The ian den not mention what the under rie ollg ht 
to know; what he takes upon are e rn _ or what 
he WAVES Song informed a 


* 


= The ae witer nodily not t be told what leſſens he priſe | 


agreed and underſtood to be run by the expreſs terms of the 
policy, He needs not be told general topics of ſpeculation : 

as for inftance—the under-writer is bound to know every 
cauſe which may occafion natural perils; as, the difficulty of 
the voyage—the kind of ſeaſons—the probability of light'ning, 


Hurricanes, earthquakes Se. He is bound to know evety 


cauſe which may occaſion Political perils; from the ruptures 
of ſtates; from war, and the various operations of it. He 
is bound to know the probability of ſafety, from the conti- 


nuance or return of peace; from the imbecillity of the ene- 
my, through the weakneſs of their EY or their want of. 
| ſtrength Ge. „ | . 


If an Waser infires private ſhips of war, by fea and 


on ſhore, from ports to ports, and places to places, any where 
he needs not be told the ſecret enterprizes they are deftinetl 


upon z 


would n 
watters 


j 
A 
2 
= 


my F bur 


| Eaſier Term 6 0. 3. B. R. 


| becauſe he knows ſome expedition muſt bei in . 3 
75 dom the nature of his contract, without being told, he 
waves the information. If he infures for three years, 1 5 
needs not be told any cireumſtance to ſhew it may be over in 
two : or if he inſures a voyage, with liberty of deviation, he 
nerds not * told * Wm ee nen, 


| Men! argue ; differently, from natural 8 and del 

| tical appearances: they have different capacities, different de- 
grees of knowledge, and different intelligence. But the 
means of information and judging are open to both: each pro- 
feſſes to act from his own {kill and ſagacity; and eee 
neither needs to communicate to the other. | 


The reaſon of the rule which obliges parties to ade is to 
prevent fraud, and to encourage faith. It is adapted to 
uch facts as vary the nature of the contract; which one pri- 
vately 2 and the other i is * of, and has no reaſon 


The queſtion therefore muſt always by. *? Whether 405 
« was, under all the circuniftances at the time the policy 
% was under-written, a fair repreſentation; or a concealment ; 

« fraudulent, if defigned; or, though not deſigned, varying 
« materially the object of the policy, and changing the 18 
« underſtood to de run.“ X 
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This brings me, in the ſecond pie, to Nate the eaſe now 3 FEAR 


under conſideration. 


: The policy is againſt the loſs of Fort 1 from 
being deſtroyed by, taken by, or farrendered unto, any Euro- 
bean enemy, between the it of OZeber 1759, and 1ſt of O- 
ber 1760. It was under- written on the gth of 35 1760. 


The ate "OP at the time, that the policy was to 
indemnify, ts that amount, Roger Carter the Governor of 
Fort Marllurvugb, in caſe the event inſured againſt ſhould 
happen. The governor's inſtructions for the inſurance, | 
bearing date at Fort Marlborough the 22d of September 17 59; 
were laid before the under-writer. Two actions upon this 
policy were tried before me in the year 1762. The- defen- 

dants then knew of à letter written to the Zaft India Compa - 

ny, which the company offered to put into my hands; but 
would not deliver to the parties, becauſe it contained ſome 
Matters e . wt Then ns wee be made e 
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1766. 


eee OO 


* Bozun. 
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carne. 


Bader Term 6 Gen. 3. M M. 
An objection occurred to me at the trial, : Whether a po- 
cc 3 the loſs of Fort ek uh. for the benefit of 
66 | ; n 2 * 
* the governor, was good; upon the principle which doet 
not allow a failor to inſure his wage. 


But confidering that this place. though called a fort, was 
really but a factory or ſettlement for trade; and that he, 


though called a governor, was really but a merchant—conſ. 
dering too, that the law allows the captain of a ſhip to inſure. 


| gods which he has on board, or his ſhare in the ſhip, if he 
a 


part-owner ; and the captain of a privateer, if he be a 


rt-owner, to inſure his ſhaxe-—conſidering too, that the ob. 


Felton did not lie, upon any ground of juſtice, in the mouth | 


of the under-writer, who knew him to be the governor, at 


ciples of public convenience, the caſe ſo ſeldom I 


never ſaw one before,) any wy, robo the example is little 
to be apprehended---I did not think myſelf warranted, upon 
that point, to nonſuit the plaintiff; eſpecially too, as the ob- 


jection did not come from the bar, 


* „ s - 


e this point. was oeavioagl, it wag not inſiſted upon, 
at the laſt trial; nor has it been ſeriouſly argued, upon this 
motion, as ſuthcient, alone, to vacate 5 policy: and if it 
had, we are all of opinion “ That we are not warranted ta 
« ſay it is void, upon this account,” SEL 


Upon the plaintiff's obtaining theſe two verdicts, the un- 
derwriters went into a court A equity where they haye had 
an opportunity to ſift every thing to the bottom, to. get every 
any witneſſes who were upon the ſpot. At laſt, after the 


_ fulleſt inveſtigation of every kind, the preſegt aCtion came 


on to be tried at the ſittings after laſt term, 


The plaintiff proved, without contradiction, that. the place 
called Bencoolen or Fort Marlborough is a factory or ſettle- 


ment, hut no military fort or fortreſs, That it was not eſta- 


bliſhed for a place of arms or defence againſt the attacks of 


an Burepean enemy; but merely for the purpoſe of trade, and 


of defence againſt the natives. That the fort was only in⸗-- 
tended. and built with an intent to keep off the country blacks, - | 


That the only ſecurity againſt European ſhips of war, conſiſted” 


in the diff culty of the entrance and navigation of the river, for 
want of proper pilots. That the general ſtate and condition of 


” 


* a * a 
4 * 
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known by moſt perſons converſan aa Indian 1766. 
_— Wat factories or ſettlements ; on, 
and could not be kept ſecret or concealed from perſons who | Carre v, 
- ſhould endeavour by proper inquiry, to inform themſelves. | Os 
That there were no apprehenſions or intelligence of any attack 

the French, until they attacked Nattal in Feb. 1760. That 
on the 8th of February 1760, chere was no fuſpicion of any de- 
fign by the French. | That the governor then bought, from 
the witneſs, goods to the value of 40007.'and had goods to 
the value of above 200001. and then dealt for 50000 J. and 

upwards. | That on the 1ft of April 1760, the fort was at- 

Ponies French man of war of 64 guns and a frigate of 

o guns, under the count wy aigne, brought in by Dutch 
— 3 unavoidably taken; N r to the 
1 and the priſoners ſeat f . 


On the part'of the defendant—Aﬀeer all the op 
of inquiry, no evidence was offered, that the French ever had 
any defign upon Fort Morlborough, before the end of March 
1760; or that there was the leaſt intelligence or alarm 
« That they might make the Ye” till che 1 of 
Nurtal in the year 1760. ; 


They did not offer to 1 the evidence, chat the go-- 
3 as in full ſecurity, long after the month of 1 
September 1759; and had turned his money into goods, ſo : 
hte as the 8th of February 1760. There was no attempt to 
der that ho had not Joſt by the « e BL rw re | 

yond the value of the inſurance. 


But che defendant relied upon a letter, written the Bot 
Tidia Company, bearing date the 16th of September 175 

wick was ſent to England by the Pit, captain Wilſon, 

arrived in May 1760, together with the inſtructions for in- 

ſuring; and alſo a letter bearing date the 22d of September 

2759s bent te the: e ä 

the ſume time, (which letters his lordſhip repeated.) ® The former 


to the Faft India Company, That the French had, the preceding year, a 125 on foot, to attempt 
taking th 2 Er and that it was very probable they t tevive that deſign. 
Re wealeneſs of the fort; its being badly ſupplied with ſtores arms and 
ammunition 8 — of maintaining it (in its then ſtato) againſt an European 
enemy. 

The latter letter (t< his brother) owns that he ino mort afraid: than formerly, that the 


« French ſhould attach and take the ſottlement; for, 2 they cam not muſter a force to relieve 


r 
2 re brother to ei an inſurance made 
A tbc dock cher. 1 


They reed seren the ne 
ho negotiated the policy, rn opinion, theſe 5 


« letters 


1 


» of them notifies 


vir: [29 14. 
1 b is: * 
: © $5 
\ i 
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4 . ” letters 1 been ſhewn, ntents dif. 
_ mnt ho they had, amour 


— wg v. * under- written. 


Rex. 
9 The defendant's beende cate W a. ity a8 they 
have done upon this motion, “ That the policy Was void. 


| 1ſt. Becauſe the fate and condition of the fort, mentioned in 
22 | ag ebe tote ef Iu npat e 

yd © | cleſed, g | | | TE 4 FR th bs RE 
© 2dly. Becauſe he did nut d eh TA Gut the French nit being 
| | ina condition to relieve. their friends upon the coaſt, were 
more likely to make - artack upon this ſettlement, rather wn 


remain idle. 1 hack 
2dly. That he had aut diſcloſed his having 9 a — 
of the th of February 1759, from whicii it ſeemed that the 
French had a defign to take- this wht nt Mo” pony we 
. yur before. 3 
bn They alſo contended, that the YT; of the broker was 
: almoſt deciſive. . | 3 
Tube whole was | laid before the jury; who found for th 
Plaintiff. LD 
Tviedly, 5 Thirdly---It remains to et theſe objetions _ to 
| examine * Whether ths eä is well founded, CR 


ade . r. x of 


| To eh mc it is necefſary to conſ 
che contract, at the time it was entered „ 


The policy was ſigned in May 1760. The 
Au. « Whether fort Marlborough was or would be we 
cc by an eee b 17595 and Nate. 
& 4 dere 29 


The e of the riſque PR nd 9 
© Whether any Eurqpean power would attack 2% the place #y, 


« ſea.” If they did, it was incapable of reſiſtance. 5 


5 eee 7 in May 1760, could judge 
much better of the probability 'of the contingency, than go- 
vernor Carter could at Fort Marlborough, in September 1759. 
| He knew the ſucceſs of the operations of the war in Europe. 
Hse knew what naval force the Engliſh and French had ſent to 
a rs the Eaft Tndies, He knew, from' a compariſon, of that force, 
whether the ſea was open to any ſuch attempt t by the French. 
Hille knew, or might know, every thing which: was known at 
* Font Morlhwgh in, September ids, r the gonna flue of 


7 


Teri b Ges, 3. B. R 


affairs in the Eat ga or the particular „ Fort 
Marlborough, by the ſhip which brought the orders for the 
inſurance. He knew that ſhip muſt have — many let- 
ters to the Ea India Company; and, arly, from the 
governor. He knew what probability was of the Dutch | 


rommining or having committed hoſlicics. ee 4} 


1 . with this „ 
nere againſt the general mne of che — ww 
tacked by an European un ; 


Io therotigd been any deſign fas, or any enerprze be-. 
gun, | in September 1759, to the knowledge of the governor, it 
would have varied the riſque underſtood by the under-writerz 
| becauſe, not being told 2 a particular deſign or attack hen 
ſubſfling, he eſtimated the riſque upon the foot of am incertain 


operation, ice 


But the governor had no notice of any deſign fling 3 in 
Sept. 1759. * was no ſuch deſign, in fact: the attempt 
was made without premeditation, from the ſudden oppor- 
tunity of a favourable occaſion, by the connivance and aſſiſt- 
ance of the Dutch, which e count een ht to Near 
his parol. | 


Theſe being the ( . 9 ak which the contract 
was entered into, we ſhall be better able to 4 of the ob· 
ions upon the foot of concealment. . 


The firſt gd ay, is, that he did not idols the n 
* of the place. | 


. The under-writer knew. the. infurance 1 was for the gover- 
| He knew the governor muſt be acquainted with the 
| ſtate of the place. He knew the governor could > * 
it, conſiſtent with his duty. He knew the govern 

ww Ty apprehended at leaſt the poſſibility of an rag + Vu 
this knowledge, without aſking a queſtion, he under-wrote, 


By ſe doing, * took the knowledge of the ſtate. of the 

place upon himſelf. It was a matter as to which he might be 
informed, various Ways: it was not a matter within the pri- 
vate ee of * governor only. 


But, not to n that The utmoſt which can be con- 
tended is, that the Nes truſted to the fort being in 
the condition in which it opt to be: in like manner, as 2 
is Lg, for granted, that a ſhip inſured is * 


TTT 
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bony The polioy 


en, NN 
The 98 is—His not having difcloſed, — . 


made Term 6 Geo. 3. BUR. 


What is that condition ? all the witneſſes agre 
« was only to refiſt the natives, and not at 

inſures againſt a total lofs ; 
6 CO e it would be loſt,” . 


* 
The therefore which 3 


contingency 
ſuredagainſt is, Whether the place would be attacked by 
© « an European force ;* and not, © Whether it would be - 
4 ß. ET AIR 


4 m_ 


5 b eee che jury, to confider, * e 
« this was the contingency in the Ns wand. td e 


6. ties: Coy have: found that is, 


\ And we areal of opinion, « That, in this ripe, their 


the evidence.” 


1 concluſion n, to 


In this view, the 
= land-attack by the af. 


from the French not being able to relieve their n 
the coaſt, they might make them « f. ee ee 


This in uo part of the fat of h ub it is melo ſpecula- 
tlon of the governor's from the general ſtate of the war. The 
conjecture was dictated to him from his fears. It is a bold 


attempt, for the conquered to attack the conqueror, in bis 


own dominions. The racticability of it, in this caſe, de- 
pended upon the Engliſh naval force in thoſe fas; 
the under-writer could hetter judge of at Landon in May 1760, 


than the governor could at Fort e * 


1759+ | 


The Wenne ic. Fla he did ave debt the Reiter 


1 Winch, 2 mentioning 
the dyſg of the French, the year before OEM 


What the Mer wur e or 
upon what authority he —— 2 de- 
ſign was ſuppoſed to be imagined, does not appear. The 
defendant has had every opportunity of diſcovery; and no- 


thing has e ee ee e 
; one mans ce | | 


„ The plaimiFofſered to-read the account Fans: wrom'ts' 
_ the Ea India Company: which was objected to; 8 
ON " | 


ring for grate 


an cnt fa — 


- which” - 
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- The names ef en benen h l 
But taking it in the ſtrangeſt light, it id 2 


report of ee to furpize, the year before but the 


2 * o MOD » * © EF 8 5 F £ . ty : 


wy 


eas dai 
made. 0 
1 was tin Fes man inſured a hip, Lnowing thes: two 


privateers were lying in her way, without mentionByg. that 
cireumſtance, it would be a fraud-el agree it. But if he 


would be no fraud, not to mention zhat circumſtance : be- 
cauſe, it does not follow that they will cruiſe this year at the 
ſame time, in the ſame place: or that they are in a condi- 
tion to do it. If the circumſtance of © this Sen laid g 
had been mentioned, it would have tended rather to leſſen 
' | the riſque, than increaſe it: for, the deſign. of a ſurprize 
wich has tranſpired, and been laid afide, bs % y in be! 
rn up again; eſpecially, by a vanquiſhed enemy. 


- The jury conſidered the nature of the governor's filence, 


n to mention them did nat vary the contract. And we 
nd all of opinion, Thinks in is 2 __ OVER ex- 
« tremely right.” 


| There is a ſilence, not objectel 5 
| this motion; which might with 8 reaſon . 
objected to, as the two laſt omiſſions; rather ys 


It appears by the governor's letter to 'the 
That he was principally apprehenſive of a+ Dutch war.“ 
He certainly had, what he thought, good grounds for this 
apprehenſion. Count D*Aftaigne — piloted by the Dutch, 
A the fort to the Duich, and ſending 1 priſonera to 
z, is a confirmation ot thoſe grounds, And probably, 
the loſs of the place was owing. to the Dutch. The French 
could not have got up, the river without Dutch pilots: and it 
is plain, the whole was concerted with them. And yet, at 
the time of n the policy, there Mano intimation 
about the Dutch. 


The 8 hs counſel have not objected to lie not 
diſcloſing the grounds of this apprehenſion, is, becauſe it 
* haye nien from political pecillatien, and general imtalli. 


WS 


general ſpeculation ; OBE, 
EET EST 


knew that two privateers had been there the year before, it 


« theſe particulars : they thought-xt innocent; and that 


- * Dated 22d 
Sept. 17 59. 

+ His words 
are—<« And in 
1 cafe of a 

« Dutch war, 1 - | 
«© would have 

« it [the inſu- 
tc rance] done 
« at any rate.“ 
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ate Tenn 6 Ge. 3. . 
ger g therefore, they 
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1 
©, 2 we all think, the jury ought not to pay the leaſt regard 
to it. It is mere qpinian which is not evidence. It is opi- 


nion after an event. It is opinion without the leaſt founda- 
tion from any previous precedent or uſages It is an opinion 
Which, If rightly formed, could only 1 from the 


es from which the court and Ari were to deter- 
mine the cauſe: and therefore it is 3 irre 


munen ke . N Agar) , | 


YT p23 .P FORE n 


There i is no r lapmeidion e 4 10 pf Th 


| tention of fraud. By the ſame conveyance, which brought 


his orders to inſure, he wrote to the company wa Merge. 
which he knew or ſuſpected: he deſired nothing to — 
a ſecret, which he wrote either to them or his brother. 


ſubſequent conduct, down to the 8th of February 30855 


ſhewed that he thought the danger very bell, 


The reaſon of ſe gn ARTS, _ 
Fraud and S. J rt * . 
3 * & Is „ 


0 „ #.% 0” ** 
7 1 


Ir the defendant's —— were to > phevalh in the beta 


caſe, the rule would be turned into an ifrument of fraud. 


The under- writer, here, knowing the governor to be ac- 
quainted with the ſtate of the place; knowing that he appre- 
hended danger, and muſt have ſome ground for his appre- 


| _ being told nothing of either 3 figned this 5 


e a * 


| 2 into a 5 ner, 5 That, if the worſt 7 


There was not a word nid to bim, of the affairs of 1 
or the ſtate of the war there, or the condition of Fort Marl- 
borough. Ir he thought that omiſſion an objection, at the time, 
he ought W with RT 

erve 


dar- dan was hid pe the i. 2 


3 — — — 


Canaris v. 
Boznm, 


* i * "Ib Ln 


he can not take it up now, after the event. 
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every rule of law, drawn 
to prevent fraud That 


conſtrued, or uſed, as to 


ed to 
ity, 
rned, 
a means of fraud. 


After che fulleſt dell 


dict 
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tion, we are all clear that the ver- 


is well founded; and there ought not to be a new trial: 


ſaid. of the ſtatute» of frauds may, 
4 conſequently, that the rule for that purpoſe ought to be diſ- 


d to make it void. 


foro own min 4 
information, and did nat think this filence 
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t cee enn 5 n 
Special bait | HE queſtion was, © Whether, in a caſe originally re- away 
muſt be put in, « quiring ſpecial bail, and the defendant ſtanding out and re 
upon appearing © to an out!awry, he can come in and appear to the out- 

where ſpecial « lawry without putting in SPECIAL bail,” one Ld { = 


| See the ſtat. of 31 Elia. c. 3. $33 and 4, 5 V. & 
| | A. c. 18. 54. N | | 


Per Cur.—There ought to be /pecia/ bail: it would be very 

unreaſonable, that the defendant ſhould gain an advantage, by 

ſtanding out till proceſs of outlawry. He certainly ought not 

do be in a better caſe then, than if he had appeared at firſt. 
And accordingly, the direction given was That the filacer 

« ſhould not ifſue a ſuper/edeas, till the defendant had put in 

« ſpecial bail.” And a week was given him, for that pur- 


* l 


r „ | | — | POR . 
Rex ee e un 8 
June 17 


gee this Caſe Annmern, in the Table; and at lo . Black. Reps | 


Quarto-edition of _—_ . 0. e 20 0 
F. 566. 65 : 


2 ICs mu _— 2 
5 * 
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Fon che PLL the FR of London 5 blaue Sheriffs df abs 
who before could not be compelled to return their writs turn their writs 


and bring in the body, till after ſ days, {hall be Sara La 


do it 8 FOUR DAYS. | 1 
| ET verſus Moti vos. 5 (1 Black. Rep. 
. $99. S. C.) 


PFHIs action was brought againſt the defendant, who Aalen ſeem - 


had bought goods at an auction, which were not taken _— * " ＋ 3g | 
away 00. doings conditions of fale, but put up 91 fraud. 


and reſold. a 
B Tha win watt for the plaintiff: and the 4 

5 moved for a new trial. | [ihe 2 tere +> 

The defendant was 2 8 and bid for one Durant een 

u till ſome days after. : * * 

The auctioneer, when he knocked down the lots to the: 8 E 

«ail 


higheſt bidder, put down his name, in the uſual manner, as 
the purchaſer of thoſe goods. 'The defendant came, nt 
next day, and _ they goods weighed.” | : 


The obje@tion 4 made was, 4 That this ne 
* being in writing, was void by the ſtatute of frauds.” 


But THE CourT were, all, clearly of opinion, that 
the auctioneer muſt be conſidered as agent for the buyer 
(after knocking down the hammer,) as well as for the ſeller; 
and that his ſetting down in writing, the name of the buyer, 
the price &c, was ſufficient to take it out of the ſtatute 
and that the buyer's coming the next day, and ſeeing Sho 
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-_ 07 - Trinity erm 6 Geo. „ 3. B. R. 
8 2 1 ol ; 
Fe 1766. goods weighed, was an additional circurnſtance, „ that de- 


nn v. — and ſelling at auctions was not within the ſtatute of frauds 
Mor wos. 
rp | Uporrithe: whole; {rbaigh- wo . aid 
: || they DISCHARGED the RULE which had been made u A 12 
50 pPlaintiff, for him to ſhew cauſe. why the verdict which he 
6 by there dees he hore POT OC HOO 
| why there th N 85 . 


ſerved attention. And they inclined to think « . That buying | 


=” Rex verſic Honourable Peter Micketcite. 


5 HI 8 gentleman's wife having ſworn articles af. 0 
i een upon F peace againſt him and others; and it having appeared 
| pu being ex- fully to the court, as well upon ſome collateral motions, as 

pd 1 25 upon his own affidavit now produced, That he had never 


iſcharged, the © uſed any force againſt her, any otherwiſe than what was 
2 —_ to. be 4 Cty oe the care and cure of her as a perſon diforder- 


« ed in her mind; and zhzs too, in purfaance of Dr; Batti's' 


tc advice; and chat he had never, in any other re ſpect, treated 
« hay with. any fort of 3 uſage, but quite the contrary.” 
oh 135 om cob 8 his RISE £20 to be ales, 
. b pac. 8 all 2 es 1 RAS 1 . 
206. Net u. Ro. 
er une, we s 42 


„ Carchfide; Widow and Adminiſtratrix &e, 3 


| _ verſus Ovington.. 


— | \N PA laſt Cos of the laſt Fafter term, Mr 1 "PUR 7 
diction to decide leaye obtained the day before, “ To move it then, 
en inventory. made a motion for a prohibition to an ecclefiaſtical court, on. 


2 5 M4 behalf of Mrs. Carchfide the adminiftratrix+ t 
* wy | "II 


nton WV, Par- 48 
2 * That the ſpiritual court can't falfify an inventory, at the ſuit of a rreditor. 


k executrix of Bewick, v. Ord, H. pn hag a B. R. 
The caſe was this— 5 Sy a 4 355 18 1 2 1 BB | i 8 


Mrs. Catches. the ' widow and elminiſtarizs: was cited 
IN an inferior eccleſiaſtical court, at the promotion of Anne 


Ovington a creditor, ©'To exhibit an inventory,” She brought 
one in: and the creditor objected to it. There was a decree 


the creditor. The adminiſtratrix appealed to the ſuperior: 


ecclefiaſtical court: who affirmed the decree of the inferior 
eccleſiaſtical court. Her fuggeſtion- was, their” want of 
ir pad 


Mr, 


5 2 F 


Mr. Walker now ſhewed cauſe againſt the prokibitioni. 67 1766. & 


5 Y „ : ; — renee 15 

: His cauſe was That this is after ſentence : and therefore CA rens v. 
they come too late; unleſs they can ſhew that the ſpiritual Oe ron. 
court have determined contrary to law. 


— A 


Lord MansritLD-—It appears upon the face of the 


ym On, wn — 5 i 
9 — — 
Proms 


Vor. III. | Yy 


proceedings, . That the ſpiritual court have no juriſdiction.“ 4 i 

Therefore the rule muſt be made abſolute. „„ nh 

| N PL : | 2 only requires the Va 

executors or adminiſtrators to take ſuch an inventory, and to deliver it into the keeping of the nl 
diſhop or other perſon having authority to take probate of wills. | 1600 

\} 40 

To which, the other judges agreed. 1 
RuLR MADE ABSOLUTE, Wit 

for a prohibition, 109 

f 110651 

. | © „ i! 

| Walton, Aſſignee verſus Bent. [i 
| FTE was agreed by court and counſel, now, (and was ſo Agon upon | 10160 
410 NE | 7 | bail bond muſt MN 
155 ke iſe, a few days ago,) | | | be brought in a 
2 333 71 2 Se ſame. court, IA 
That an action upon a bail-hond muſt be brought in the where bail was 0 

SAME court where the bail was given; and that this is now sen. | THI! 
the ſettled practice. . 2 100 

5 Xs | FV. ante, vol. e 
. © . : yo. ; * . 6 4 7 WH 
Therefore, in the preſent caſe, the proceedings in thrs 3 11 URL 
court were ſtayed; the bail-bond upon whieh this action Midclehurſt, 8. WW. 
was brought, having been given upon a proceſs out of the P accord. ß % 
#ommon pleas, | : | | WIR 
RvuLE to ſtay PROCEEDINGS here. WW! 

The End of Trinity Term 1766. 6 G. 3. ee 


— — — 
— 
- 
— — — 
— — — 


— 


* OY __ * r 
D 


is 


4 4 $ 4 . 3 qc - 
E WAI Ns 4 Fe PTA ODEs rr re A? Lg 


i 


2 — 
"a D — 


LES 


Wow 


= 1 at 2 * n TS ITS 
— — — — ———_— —— eee r 


1 . 1 PS of 
p : : P 
* * : - * 8 7 
3 7 ” : * 
* 7 
' . ” 
„ . . s £ 
N 8 $5. 
#24 4 _ * fs 
* * F 1 4 * > 5 7 ** 4 
. k 2 1 ; +4 : 1 
. . * s 
1 1 4% * * 17 2 
| * 1 
A L * 
# 11 : t 1 
* F ” 
" ; 4 4 i 4 8 4 
- 1 d 4 * — 
* ” 1 
8 13 ET; 
£ 


07 THE. 


p þ 8 In * 8 N . 0 4 mY II. A 
» * 0 : * 7 » * } Fs 15 
: < 833 « 4 4 "4 
4 4 i; "2 
* 
— 
* 1 1 * 


f 
Fo | 
1 * 


1 


PRINCIPAL MATTERS 


. 4 
. 1 S 2 
r F } 
"101 £8 TOIHAaOE 1.5 N 


60 I EY . 


manner, a bill may be accepted; what 
ſhall amount to an acceptance; and what 
fort of atceptance, or agreement ** to ac- 
cept,” ſhall- be binding. Page 1663. to 
1675. os 15 he I 


A FT under repair by a tiperight, i ina 
d ucł belonging to the ſhipwright, but 


for the 2e of which dock the owner | | 
pay him 5 4. was 


of the ſhip was to 
burnt, by a fire communicated from 
land, before — repairs 


. completed: 
and materials, 1 194 1995 


* Xs 
5336 W © 13 


2 . 


on the caſe, by a maſter, againſt = ſes} 


Aucer of his article-/ervant, bound, un- 
der a PENALTY,'to ſerve him five 
years; which penalty the maſter had ye- 


; 


were 1550 ” 
| biporight a 3 
maintain his — * labour, 


3 


the injury d 


"I 11 Wiel he could hive robo. 


— ef debt de 


220 
+ 


by him A the 
he commenced this action gal. 


the /e- 


Aducer; but the debt and coſts fo re- 
| covered were NOT ACTUALLY PAD to 


him till the commencement, though 
before the trial of it the maſter can 


not proceed in an action againſt any ocber 


perſon, arTER baving received 
the r an ample fatiifaion for 


done him. Page 1345 to 


vered in an action commenced 
againft the ſeducer, after havin 
only. recovered, but net ace 
_ received the penalty from the fore 
vant was not now determined t 
But Lord Mansfeld aid, He 
ſhould have doubted of it ex- 


tremely. I 
2d! But . 8 | 
"the court would have, even upon 


r his | proceeding fur- 


zdly. * articles with a 2>2- 


NALTY, the party injured may 


proceed toties quotes, for partial 
damages upon partial breaches : 


But he cas not repeat the rigo- 

rous remedy of proceeding for the 
| Fg; 

152 


„ Wrong 


119 


4 Table of the Principal Matters, 


f . bsi the penalty ex- 
tends to all that he can be intitled 


to for every breach, and puts a 


total end to the contract between 
the parties. Page 1352 
* There is no anglogy between 


ſes of j Joint- ſpaſſes and joint 
— and def preſent caſe; |. 


and there is an eſſential diffe- 

rence between actions fri: urs, 
and actions upon the caſe The 

latter are in t & nature of bills in 


2 1 408 And Whatever will in 


bat the glaintäff's tecovery 
map, in this action, be given in 
_ evidence; becauſe the plaintiff 
muſt recover upon the juſtice and 
conſcience of his vſe, and aan 

that only. 1353. 
Upon the-caſe, for money had and bleed 
to the plaintif®s ufe;—with-nor-he 


where a forged bill of exchange has = 


e id by the drawee, 
5 tee or E. $455 1 1357. 


Ru 

| Vpan 1 the 140 b lies 4 een fing 

2 dt 4 1 na,o_l 'of bankruptcy. 

| 57 1419. See Balu. 
Pf «bt upon a prior Judgment —is Fene- 


live; thouph, in ſome 
e 


Fair Ye actounred for. 
T8 7 gincblon Wale actions of treſ- 
3 0 vi et Tx ops, of 12 upon 


8 calc. 

bel e pil I 98 7 conſe. 
wiially 1 njurious to A plain- 

2 aſe; i'd Proper. * ibid: 
8 DTT an rmmediate Injury is 
E 5 "done to che \pſainrif's 7 e 
oo ; 1 . is eg pro ef. a&tiod. ibid. 
In ſuc on >of treſpaſs, 


: there be a*dqu about the ex- 
g d of what 


A ui 
| -_ = the NE is in poſſeſſion 


2 may mw in 
: evi Aſcertai 1553. 
4 Thea Writing 4 hafe, it 
cannot be 50 in“ E late with- 
out being n 7. "ibid, k 
25 a yy The, For Gert and la- 
ap; ne, 190 2 Waters I &clivered, in 
2 Bip thdügk the 


* 0 
1 


hos N 


a  Tepaifing a ip was 


nicated from land, juſt before the re. 
. wake were completed. The doth be. 
nged to the ſhipwright: . but the 
owner of the ſhip had agreed to pay 
him 5 4 for the 4% of it. Page 1592 
- to1 
For 51. 8 
Cofis. 
For a f:e upon the 4 — of. an in- 
fant copybolder. 17 19, 1720. See 
Infant. 5% 
An alien enemy may maintain an aQion 
upon a ranſom bill. 1741. See; Alien, 
| Trgſpaſt wi et ariis will lie, wherever 
there is an exclulive right. 
1827. 
1ſt. As an ercliſiue right to dig turf 
(i. 2,macertain moſs in a waſte. 7/12, 
" ad. So, a right to a /ole and /e Ons 
paſture for a time. ibid. 
for a right in common 
avith others. ibid. 
By a ma/er, for beating his ſervant ; or 
by a father" ſor beating his child; 
will not lie, unleſs ic be added“ per 


85 Father, for aſſaulting his daughter, 
ng 23 years dld, and then in the 
ſervice ef another perſon 3 and getting 
ver with chill; ** per quod the father 
SERVITIUM A154 f. c The fat proved 
was, that ſhe was gotten with child by 
the defendant during her ſer vice abroad; 
and becoming odd 
Was diſcharged by her maſter ; and was 
received by her father, out of neceſ- 
. fry) ; and lodged boarded and maintained 
by him in his own houſe, both before 
and after her lying-in. 
Mt 7 father can't maintain this ation. 
__ 
4 [gain/t an Hons" of tithes —for not . 
* away. 1 1 1 to 1894. See 
Nan | 


— 


| ſame court where the bail was given. 
Of debt, for an amercement in a court- 
leet, 1859 to ops 


| | a A 
— u Iti is not — 


© burntia the dock, N a fire . 
3 4 


where the * is at all . 
| t 


1688, 1689, See Ward, | 


1826, 


Yited Jerwitium amifit. 1879 0 1881. 


le to perform it, 


Upon a bail- boad—muſt be brought i in the 


— Print Matter, e 


dhat is a judicial at: A judicial act lam prevails — 


is done pendente lite (of ſome kind or 
other) Page 1262. 


F act. 
1 | 


, K 1 * 8 
; I 8 * a 1 4 
* 
Advowlon. GE 1 
: p : 


Grant of an adwow/ſon or next preſentation, 
made after the church is actually fal- 
len vacant, is a voin grant, quoad the 
actual vacancy. 15 10. 

The true reaſon: why aueh @ grant is not | 


good, i is the public utility, and to guard | | 


the better againſt /mony ; nor for the | 


Le te Fo (given in the old 
books) of its being = choſe in aQtion. | 
| 


1512, 


* 


* % ; — 7 
1 5 2 1 4 
- 
| 
Ali davit 1 
5” 


To hold to r bail—muſt be lie 
1447. J. ante, 655. See Bail, 


| To hold to ſpecial bail, on 26 G. 2. e. 2 | 


21.48. 1569. See Bail. 


To hold to Cale“, muſt be poſitive ; ; 5 
y way of reference only. 
1 e * 1447] 


and not 


See Bail. 
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. 7 4 bs 
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Pen — enemy 8 of a French 
privateer) took an Engl ſhip, upon 
the high ſeas, in time of open war; 
and ranſomed the ſhip and cargo for 


300 piſtoles ; and had the mate given | 
to him as aboffage; which hofage died | 


in priſen, The ran/ſom-biil was ſigned 
by both captains, and by the hol- | 
= and by it, the Exglifþ captain 
es himſelf and bis owners to pay 

the 1 captain 300 piſtoles, with- | 
in two months. An action it main- 
tainable by the French captain againſt 
the Engliſh captain, upon this ranſom- 
bill; notwithſtanding the death of the 
boftage, and the plaintiff's being an 


r 4 * IEC 


. wats a n 
'  FinbaCadoz. . 


"| Domeſtic ſervants of 2x26 DANI 
public miniſters are privileged from 


arreſts, ſtizures, &Ac, by 7 Ann. c. 12. 
_ 1ſt. An ad bond fide ſervice muſt 


be proved 1481. J. infra; 1678. 

 2dly. The +4i/ory and particular oc- 

| amen 1480, 
1481. 

1 The lau of nations is part 

. of \the law of England: and this 

_ aft ĩs declaratory 1 it. There is 


which gives a Jum . — 
tion for N e 


a 1480 to 1482. RE 

Athly. Theha _ 

before, - a LS in 1. i, ue yeprs 
having 8 bt lk in Z"glas 
and old it in 3 9 will not 
bring him within che exception 
in the 5th ſeQion, ** of traders 
within the deſcription of any of 
the ſtatutes againſt woah 


1482. 
San. The bill of Middleſex was 
. ſet. afide, and the bail-bond can- 
' . celled;; 3 the defendant having 
aufe, Plaintiffs . but, 
by reaſon of the fu iciaus circum- 
- Kances of the 
our coſts. ibid. 


: Privilege under 7 Ans e. 12. was claim- 


ed as domeſtic pf 


an to a. public 
foreign miniſter; but was clearly hold- 


caſe, to be a _mere- ſcheme to ſcreen him 
rem paying bis Jebts ; 5 and therefore 
diſallowed. 1676 to 1679. 
1ſt. It muſt be a real yo bend fe 
ſervice. ibid. V. ſupra, 144 
Adly. Yer, in all proper caſes, this 
ſtatute ought to be obſerned. in it⸗ 
full force. bid. 
3dly. It was only declaratory of the 
law of nations. 1678. J. Jupra, 
1480. to 1482. 


ought to eau the nature of the ſer- 
vice, and /ewear to the aftual pprfor- 
mance of it. 1731. J. ſupra, ., 


alien enemy. 1741. 


And the like 


„ - Irbi- 


nothing zew.in it, but the clauſe | 


e, it was WITH- 


en, on the whole complexion of the 


In theſe caſes, the defendant himſelf | 
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4 Table of the Principal Matteri. 
| | grand jury, to prove his client guilty of 


9" Bxdittation, 'Arbitrarors. 
An award allegged-to: be made 26 after 


* the making of the arbitration-bond. 
and before the ' exhibiting of the 


_ nee plaintiff's bill, 7 wit, on ſuch a 


day,“ is ſafficiently poſitive, even 


upon ſpecial demurrer. Page 1729, | 


1730. See Pleading. _ 
**+* Vriicles of the Peace. 


"ber mind. 1922. V. fupre, Sir Tho- 


* 22 , g a 0 
mat Allen's caſe. 806. 
7 2 9 „ * 1 1 34 3 1 : ES! 
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For 'a conrempt -was granted 
man who 
court, did perſonally conſent (at the 
trial) to an arbitration, ' and Nor 70 


"bring a bill in equity: but after the 
2 des Fo and after the rule of i prix; | 
was made a'rule of court, 515 bring 
4 bill in equity for relief againſt the 
ly perſiſted; 


award, and very perverſely per 

but at length ſubmitted, and paid full 
coſts out of pc : 
charged him without Any fine, rather 


than ſet a /mall one for o high an 


_—_— i. 
For a contempr—lf the party complained 
of pures himſelf, he ſhall not, in ge- 


neral, have ces: yet in a caſe| 
Where the complaint appeared very 


and yexatious, coffs were 
ordered to be paid by the party com- 
Plaining. 1329, 1330. 


Has no privilege againſt the court of con- 
' _ ſerence in London, 1583. See London. 

I not obliged to obey a_/xbparne with a 
ds tecum of papers belonging to his 


being Albion fn | this 3 


et: the court diſc | 


| 


7 having forged them. Page 1689. e 
May, ex officio, exhibit informations, and 
| may ſummon the parties e fbeww can: 
E an information, por his application, 

in cauſes proſecuted by the crown. 
Averment—See Pleading, | 
Seems not to be within the ſtatute of 
| 


| ; 
N " 


" frauds (29 C. 2. c. 3.'F'4.) The 

after having #nocked down the hammer, 
das well as for the ſeller. 1921. 
| Avoidance 


* 
* 
n - 


ing 1E a benefice, fg another. 


[1504 to 1611. Sep Peng 
enption. 
\ Viward—See Arbirration. 


g 1 * . 2 2 


th, 


'Avowry—See Replevin, Diſtreſt, Ex- 


41.4 * 


. ail. 


Tn E eftabliſhed rules of the court, 
relating to the tine and manner of 
 $URRENDRING their principal muſt 
de ſtrictly adhered to, 1360. 
| - 1ſt, The ca. /@. agai 
pal being left in the ſheriff's 
office gives notice to the bail, 
that the plaintiff would pro- 
e ceed againſt the perſen: and 
therefore it is incumbent upon 
the bail, to arch whether any 
ca. ſa. be left in the office. 
ibid. n 
ad. The a&ual return of the ca. ſa. 
or the actual fing of ſuch return, 
before the iſſuing of the ſcire fa- 

cias againſt the bail will not be 
examined into by the court: the 


Fl 


F 


client, in order to give evidence to | 


— 


and therefore the court will never grant 


1 » * 5 — 
. o 


the princi- - 


4t 


4 of the. Principal. Alen, 


An adion abe a bail bond muſt: be | 
. brought in the ſame court where the bail 


rather, becauſe if the bail had 
even pleaded it, yet ſuch return 
might have been filed at any time 
| before replication. ' Page 1360. 


3d. A furrender, half an hour be-| 
fore midnight of the laſt day, 


when the court was riſen and no 
judge then acceſſible; and even 
lodging the principal, that very 
night in che King's Bench priſon, 
is not ſſficient; though it was 
the utmeß that the bail had time 


to do; from their very late no- 


tice given them by the ſheriff, 
of the ca. ſa. ibid. | 
Ach. For, as a ſcire facias had been 


duly returned, the court would | 


not meddle with the suryici- 
ENCY of the time for ſurendring 
the principal. 1361. 


— original debt was | 


only 31. 1 3 s. 6d. A judgment was 
obtained for this debt ad cos: both 
theſe, together, amounted to up- 


wards of 10 I. The plaintiff brought | 


an action of debt «pox this judgment, 
and held the defendant to bail. The 
Jpectal bail- piece was 4i/charged ; the 


original debt being under 10/. 1389. 


Specja.— The affidavit muſt be poſitive: 
s that the defendant was indebted 
** to him in ſuch a ſum, as appears by 


agreement bearing date ſuch aday,” | 
will not do. 1447. . Jupre (under 


pa. 65 5. gee 

Where N . ſhall be diſcbarged on 
common bail, after having remained in 

cuſtody two term, WITHOUT being de- 
clared againſl, 1448 to 1450. See 
Practice. | i 

Upon a _capias wilagatum. 1412 to 
14384. See Capias Utlagatum, 

Upon bringing a vti# of error. 1545 
to 1549. See Error. 

Cfecial, on 26 G. 2. c. 21. 58. and 3. 
Affidavit that the plaintiff has cauſ⸗ 

% action againſt * defendant for 


* 200 l. forfeited by him, for &c.” 


is poſitive enough, 1569. 

But wot where it is by way of refer- 
yy only, 1687. J. ſupra, 65 5, 
1447. | 

Upon appearing to an outlawry—muſt be 


was given. Page 1923, 


A 
1 7 


Preſented and amerced, for ſelling bread 
wanting weight ; and action of debt 
on that amercement, grafted on 3 
G. 3. c. 11. 1859 to 1865. See 
Court Leet. 8 | | | 


yi Bankrupt 


againſt him, the plaintiff had judg- 
ment againſt him, de tonis f ropriis, for 
the cos rs: after which, he obtained 
his cer(ificate.” This judgment de Bonis 


by the certificate. 1368, 1369. 


field) ſeize the ſpecific effects of the 
te/tator ; not even in money, which 


ſpecifically can be diſtinguiſhed, and. 


1 369. | 
-An 4850. upon the caſe will lie for ma- 
licio: fly ſuing out a commiſſion; nor- 
avithlanding the particular proviſion in 
5 G. 2. c. 30. F 23, for preventing 
the taking them out maliciouſſy. 
id ö 
A . ſole trader in London, is 
liable to a commiſſion of bankruptcy. 
1782 to 1784. See London. 
If the huſband of ſuch feme covert /ole 
trader in London becomes bankrupt, 
his aſſignees cannot take her effects 
to the prejudite of her creditors, 
nor could the huſband himſelf meddle 
to the prejudice of ber creditors 
ibid. And wide ut ſupra. 


Baron and Feme. 


4A warrant of attorney io confeſs judgment 
is given to a feme ſole : ſhe marries be- 


muſt be an application to the court for 
leave to enter up judgment ; founded 


Special, if the caſe originally required 


on an affidavit. But a judgment en- 
e nel 
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Being ſued as txecuToR, pleaded a. 
FALSE PLEA ; Which being found 


propriis, for the cots, is not diſcharged, 


If an executor” becomes bankrupt, the 
commiſſioners cannot {per Lord Man/- 


aſcertained to belong to ſuch ze/fator. 


| fore judgment 1s entered up. There. 
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A feme covert $0LE TRADER i London. 


and a crime, by 18 Eliz. c. 3: not 
only as againſt ihe laws of God and 


A feme covert is liable to this act, 1681, 


made upon her, her marrying after- 


died or reſigned: fo is 21 H. 8. c. 


. 
tered up by haſband and wife, wir un- 
our ſuch previous leave, is irregular, 


* * 


and was ſet aſide; but autbuatf cofte. | 


Page 1474. 


A fame covert is liable to be proſecuted | 


and puniſhed for crimes and offences, 
1679 to 1682. See Orders of Baſ- 
bo | ; | 


2 1784. See Bankrupt, Lon- 


Baſtard See Orders of Baſtarcy. * 
Producing baſtards is treated as an offence; 
man, but as burdening the pariſh. 

1681. 


1682. | | 
If ſhe was wnmarried when the order was 


wards, will vor purge the crime: ſhe 
ſtill remains the object of criminal ju- 
riſdiction. ibid. | 


There is no need to ſummon the huſ-| 


band: he is not liable for the criminal 
conduct of his wife. ibid. 


. - ö 


1 
May be timber, by the ciſtom of that 


of the country where it grows: 

its being timber, or not, does not de- 

pend upon the uſe that tis put to; 

ut upon the cuſtom of the country, 
1310 to 1312. | 


. a | 


If a perfon having a benefice with cure 


of ſouls, of the yearly value of 8/,]. 


accepts another <vith cure of ſouls, and. 
be inſtituted and inducted, the firſt 
is vod; and the patron may preſent 
another to it, as if the incumbent had 


13. $9, 10. 1504 to 1511. 
" aſt. The avoidance of the former 
-benefice does not take place, as 


A Table of "the Printigal Matters. . 
Agdly. Though the patron has fx 


man. 1354 tO 1357. 7 : 
A merchant gave a caſh-note upon bis 
banker, to Bicknel!, worded thus— 


to lapfe, till invucT1ox to the 
ſecond. FD 


1510. 


months from the induMion, to pre 
ſent, to ſave the incurring of a 
lapſe ; yet he may, if he pleaſes, 

_ preſent before the induction. 
JC 


Bill of Exchange 


Fox db, but not diſcovered to be ſo, 


was accepted and paid by the drawee 


to the indorſee, who paid a full and 


valuable conſideration for it, and 
acted innocently and bona fide, without 
the leaſt privity or /«/picion of the 
forgery : 'The drawee can not recover 
the money back from the indorſee in an 
action for money had and received to 
his uſe. For even ſuppoſing no negli- 


gence in the plaintiff: yet there is no 
reaſon to throw off the loſs from ene 


innocent man upon another innocent 


Pay to ſbip Fortune, OR BEARER, 


'« ſuch a ſum.” Bicknell loft it. 


Grant received it in payment, in 
the courſe of trade, fain/y, bone fide, 
and for a valuatle conſideration. Pay- 
ment being refuſed, Gx AN r brought 


his action againſt the drawer (the 
merchant,) and inſerted ue 0. 1; 
one, voz an inland bill of exchange; 
the other, an indebitatus aſſum ſit for 
money bad and received to his uſe. 


1516 to 1530. | 
1. This bill or note is »egotzab/e, 
10523 to 1530. 


A adly. * Whether à bill or note 


« be negotiatle, or ' mot,” is a 
_ queſtion of law; and wot 7 


Had, to be left wo a jury. 


ibid. | 


3dly. This loſs ought to fall upon 


Bicknel/, who left the note; not 
upon Grant, who came fairly by 
it. ibid. 


4thly. The bearer (proving that he 


came Farh by ſuch a bill or 

0 note) . n his action 

againſt the drawer, in the bearers 
own name, as bearer. ibid. 

Sthly. And it ſeems, tha: he may 

declare uvyon it, as upon a /pt- 

| cialty, 


eialty, (con to the opinion 


of ord Ch. J. Holl.) Page 1525) ; 


0 1529, 
sthly. But, undoubtedly, an inde; 


 bitatus afſum;fit for money had and | 


received to the plaintiffs uſe, 
may be brought by the bond fide 


bearer of a bill or note made 


8 to bearer. ibid. 
7 


ſuch a note or bill is negotia- 


ble in London 2551 and not eve- 


„bands of the acceptor. 


* ry where elſe,” 1529, 1530. 
Nite, A merchant in Ive 4, drew 
upon the plaintiffs (Pillans and Ro/e) 
merchants in Holland, for 800 J. pay- 
able to Clifford. * They paid the 
money to Clifford ; and then wrote 
to the defendants „ Van Mierop and 


| | Hopkins, merchants in London), to | 


' know % Whether they would accept 
* {ach bills as they ſhould, in about 
a month's time, draw upon them, 
« for 800“. pon the credit of Mbite. 
The defendants wrote back, . That 
te they would honour their bill drawn 
<« on'account of bite. The plain- 
tiffs accordingly drew upon the de. 
fendants. But, in the interim, Mit- 
Failed. The defendants gave notice 
of this to the plaintiffs, and forbad 
che plaintiffs to draw upon them. 
But the plaintiffs did, nevertheleſs, 
draw upon chem. And the defend - 
ants refuſed their bills. The plain- 
tiffs 1 their action againſt the 
defend ants: = jury found for the 
defendants. e court /zt aſide their 
' werdid. 1663 to 1675. | 
iſt. This is not audum padtum, 
and a woid undertaking upon 


— 


1 of the Principe! Manns. 


There is no fort of foun- | 
Jas for a diſtinction, ** that | 


* * 
* 


#424 


». 


a 


5thly. Nor wall that objeAion hold 
in other caſes, perhaps, where 
the undertaking is zz writing, 
Page 1669 to 1671. 
Sthly. The Jaw of merchamis is the 
law of the land: And the court 


1669 to 1 


needs not to be «pex the bill ; 
It may be collateral. 1674. 


ge, of the drawer are ty. 

ibid. 

rags So will an acceptance for 
the honour of the « oy 1674s 


1675. 
' yothly. This . ve 4%. ac- 


id, 


7 


an ach e * 


Bill of Exceptions. 7 
= Chief Fu 1 Pa Art _ perſonally 


into the court of. AS g's Bonch, 
urſuant to a writ, to achnows- 
age bis ſeal. 1692. | 
1ſt. The tenor of the writ. 1693. 
zd. The form and ceremony of the 
tranſaction. Wu to 1694. 


| Bonds. 
* | 


The 755 intent 4 of a bond; and 05 con- 


ſtruction of the act of 4, 5 Ann. c. 16, 


1370 to 1375. See Pragfice, 
Payment of Money into Court.) 


the foot of the confideration be- | Conditioned, that whereas an unmar- 


ing paſt. ibid. 
2diy. F the endengking Wee 
upon a paſt conſideration, or 
even zo conſideration, yet, in 
this commercial calle, it would 
Sind. 
was well explained. tid. dee 

Nudum Pattum, 
4thly. In commercial caſes, amo | 
merchants, the want of a conſi- 


ibid. E 
3dly. The idea of 9 partum 3 


ried women and a man had agreed to 
live together, he had therefore agreed 
to find her meat, drink, waſhing, and 


nuity if he quitted her, or the out- 
lived him: and if they had any i, 


| leave him or go to another man, then 
he ſhould not be 06/ized to provide for 
her any longer, or to leave her any 


deration is no objettion. 1669 
Vor. III. " 


annuity.—1s illegal, and Var. 1568, 


150 
"ty Bats | 


+ 


are to jud 775 it; not the Jury. | 


7thly. The — of a bill 


Sthly. 1. will 5, though no . 


| on” is a pros acceptance. 
iithly. A /all matter amounts to 


lodging c; and to leave her an an- 


he to provide for it: But if ſhe ſhould, * 
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Bottomree and reſpondentia intereſt, 
when iaſured, muſt be ſpeciſien in the 
policy. Page 1401. See Policy of 
Tafurance. | wr 4 #4 | 
 Btediy. See Baker, Couri-Lart. 
; | 4 | * 0 Bꝛiber r A 
; At Elections t0 Parliament -- 
it. The ſtatute of 2 G. 2. c. 24. (for 
_ + * the, more effectual preventing bribe- 
ry and corruption therein, ) ſect. 7. 
diſcuſſed and explained. 123. 
See Detlaration. 2 55 — 
zadly. Giving a bribe to vote or to 
forbkar voting, is an offence within 
this act and clauſe; although the 
voter do not comply with his en- 
gagement. 1%. | 
Eltfions to Parliament. — 
iſt. Was always a crime at com 


o Vu ** 


- 1 
> 1 
he 1 


a and, conſequently, -puniſh-' 
able hy jndidctment or information.“ 


8, 


+= (abovementioned), never meant to 


tate away the common law-crime 
but toad a penal action, with ful 
coſts, and attended with diſability 
to vote in any ſuch election, or to 
« Hold any office or franchiſe in 1 
* corporation. '1338 to 1340. : 
gdly. It i. remains, therefore, a 
crime at common law + And a con- 
viction upon an information granted 


: 5 by the court, is juſt the ſame as a 


cConviction upon indictment. ibid. 


5 0 * gthly. In general, The court never 
8 ought to interpoſe by information, | 


WIrRAIN the vo years limited by 
. * "this ſtatute (F ult.) for bringing a 
© proſecution, upon it: Though there 
may poſſibly be particuler caſes, 
where it may be right to grant 


an information 4 re the two years 


are Expired. ibid. | 
L zrdly. In the preſent caſe, where an 
information had been granted awithin 
the two years, (without. a ſufficient 


advertence to the conſequences;) 
and the defendants were convicted 
and Jenienced wiTBIN the two! 


At elections to parlament Evidence to 


* 9 1 
* . 8 * 4 
, * 

* y . 

3 R 
- N . 
5 { 
x 
} 
* 

. 
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years ; the court did not inflia a 
puniſhment adequate to their of. 
fence, but only an additional one, 
over and above the puniſhments in. 
flicted by the ſtatüte; to which 
ſtatute-puniſhments, the defendants 
fill remained liable. Page 1340, 
bs FP. infra, next caſe. 5 8 g 
At Elefions to Parliament. | 
In a ſimilar caſe to the laſt, (V. ſabdi. 
viſion 5th.) the /extence WAS adjourn 
ed from the end of Michae/mas term 
to the firſt day of Eaſſer term; be- 
cauſe the time /imited for bringing 
the gui tam action was to expire in 
the intermediate month of March, 
1359. Afterwards 200 l. fine, and 

.. three months impriſonment were in 


8 


— 


flicted. 2 389. 


At elections to parliament—priority of 
it. 1423 to 1434. See Pleading. 


ſupport the declaration, 
1591. See Evidence. 


* 
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In London, That no Burchx by trade 
ſhall be admitted into the freedom of 
the city, in any ether company, but that 
of Burenzas.“ —is 4 good by-law, 
To” 1329. "> N Te 6.4 N - 
A recent charter (not 20.years old) places 
the election of common. caumcil. men in 
the mayor, jufats, and commona/!y : 
Andi it gives the power of making by- 
las, to the mayor, jurats, and com- 
mon council, Thg mayor, jurats, and 
common council make a by-law, in 
order to prevent riot, diſorder, and 
popular confuſion, which places the 
election of common council -· men for 
the future, in the mayor, jurats, and 
© common council, and suo of tbe com- 
mon freemen as ſhould reſpectively 
have ſerved for one whole year, re- 
« ſpectively, the ſeveral offices of 
church. auarden and overſeer of the 
c poor, or the major part of ſuch 
* mayor, - jurats, common council-men, 
ard common free-men QUALIFIED AS 
& AFORESAID ; avithout the preſence or 
© concurrence of AnY of the cou uon- 


© ALTY.” This is a bad by-law. 1827 
bo 3846%.. 75 56.5 20. 1ſt 


- 


_ Nv 
» 
8 
. * 
* 


it. It is ſettled, that the zamder 

of the e/efors may be narrowed 

by a by-law ; but nt the number 

of the eligible. Page 1833. V. 
„„ 5 

. 2d. A by-law cannot ſtrike off an 

integral part of the electors. i614. 

za. Neither can the makers of a 

by-law take the election from 

otherg, and place it in themſelves. 


1334, 1837, 1839, 1840. 


 gualification not mentioned in the 
charter, nor at all connected with 

the corporate character of the 
celectors. 1839, 1840. | 
A by-law. which lays a reftraint ap 
trade. is bad; wnle/s there be a cuſom 
to ſupport it. 1856 to i859. 


Wer RE the geri may diſcharge 
the defendant on th 957 Kr. 
ment under bis hand, to appear and re- 
«« yerſe the outlawry:“ And where he 
muſt take ſecurity by Bond, &c. 1482. 


Cro. Eliz. 232. Perrot b. Auſtin 1383. 

See Executor.  . © 

1 Salk. 483.: The caſe of the pariſh of 
St. Leonard Shoreditch. 1460. See 
Juſtices, 1 55 1 

1 Balffrode, 184. Anon. 1474, 1745. 
See Umpirage, © | 


Perkins 96. J. Title -“ Deviſee,” ſeftion | 


-560 denied, in the ſenſe endeauoured 


to be put upon it; but explained in 
its trus ſenſe, 1497. Bee Joint tenants.” 
Clerke v. Martin, 1 Ann. B. R. 2 Ld. 


| Raym, 757. and 1 Salt. 129. 1520 


to 1529. See Bill of Exchange. 
Rex v. Inhabitants of Hornſey-=4 Mod. 
38. Holt 338. 12 Mad. 13, 1 Shower 


25 and 291. Carthiww 2 12. diſcuſſed, 


compared, and ſettled. 1531. See 
| Highway, Preſentment. 


Hayes . Warren, 2 Strange 93 3—was 


called * a ftrange and abſurd caſe,” 
by Mr. juſtice Vilnot. 1671. Ste 


; 
h * . 
4 Table of the Principal Mattort; 
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4th. Neither can they /uperadd a | 


\ N 4 . = 


Lloyd v. Gregory, 
Cro. Car. 502 &c 
Sc. Thompfon v. 
Leach, 3 Lev. 284 
EU | 


Feten 


To remove an order of @uarter-Sefftons, 
made upon appeal from a Scavenger s 
rate, 1458 to 1460, : 


tled, Page 1806, 


* 


— 


z 


. 1720 to 1723. See Ce... 


.* 


Challenge—See {formation ; See alſo 
3 '' "Pannel, Juror. : 


ad 


| Churehowardens——See-Mandamat. 


Clerk in Court 


His ill, included in the attorney's bill 


to his client, and taxed together with 
it, was ordered, after the attorney's 
. death, ta be paid by the original client 


mainder of the attorney's bill, to his 
executrix. 1313. | 


Committitur. See Prifoners, Pracilce. 
. Commitment— 3 
By two juſtices 5 of a rogue add vagabond 
to the houſe of correction, under 17 
G. 2. . 5.4 7. for running away 


and children to be maintained by the 
pariſh, Three objeftions were taken 


1636. 5 3 | 
2dly. It is hot alledged “ That his 
__ «© wifeand children were chatge- 
_ * ble to the parith,” 146. 
zd. The commitment is not fof a 

limited time; hut till be fball be 

-** diſcharged accerding tothe laws 

« and cuſtoms of this realm.“ 
” + „ . 
The man was diſcharged; as the 2d and 

8 were ſufficient to inva- 
idate the commitment; the court 


Bills of Zacbange. 20 


- ©®, 


6. 


giving no opinion about the neeeſſity 
of a formal convition, ibid. 


* 


diſeuſſed and ſet 
1807. See Infant, 


To remove convictions on the game · acts. 


to the clerk in court; and the 6. 


from his pariſh, and leaving his wife ' 


1ſt. * That he was not convicted. 


of 


— r Et <A I IY  r nes — — —— 
— mntnn rt * . — — 


1 


4 Table of the Principat Matters. 


* 


Of a feme covert, for diſobeying an order ; the thing is nor to be performed 


_ baſtardy. Page 1679 to 1682. See 
Oradert of Bafarq p. | 


Common Recovery— 


The writ of ſummons was returnable at | 


a return-day within the term, vix. 
+ © in one month from the day of 
*. Eafer ;>* which was on a Sunday : And. 

the tenant in tail (who was vouched) 
" DIED pon that ſame SUNDAY. This 

common recovery was rever/ed: be- 
cauſe the judgment.” could not have 


| tenant in' tail. 1595 to 1602. 


bo iſt. A judgment relates to the 
4.  Effoign-Day of the term; unleſs | 


ſomething appears upon the re- 
cord, ſhewing that it cas not have 
ſuch relation. 1596. | 
24. In ſuch caſe, it relates only ſo 
Fur tack, as is conſiſtent with the 
record. 1597. | 
za. This judgment relates only to 


_ 


the e/oin-day of the return of the | 


writ of ſummons. #614. 

Ach. That was Sunday : And the 
court can not fit on a Sunday ; and 
conſequently, they could not give 
Judgment till Monday; neither 
could the vouchee have appeared, 

till Monday. 1597 to 1602, 
Sth. Ancient iy, the courts of juſtice 
a fit on Sundays. 1597, 1598. 
Sth. But, by canons and conſti- 


common law of England, Sundays 


are not juridical, 1 598 to 1602. 


Conſtable. 


3 F 7 Hi h-conſtable appointed by. | 
| 5 er foldiers, 1262. 


arel only, may Gt 
See Mutiny- Ads. 


Contingencr— 
continzency is not within the ſtatute of 


frauds (29 C. 2. c. 3. § 4.) nor any 
caſe that depends upon contingency. It 


* 


£ 
* 


* 3 
1 
- 


\ | 
does not extend to caſes where the 


thing only way be performed within 
| the year: It extends only to ſuch pro- 
miies where, by expreſs appointment, | 


* 


been till given arTE the death of the 


j 


— 


tutions received ' and confirmed | 
and thereby become part af the |. - 


* 


within a year. Page 1281, 1282. 
C onverft on — { : ? 1 % 
Refuſal upon demand is gef an actual 


— 


converſion; but evidence of it. 1243. 


Conviſtion— 


On 9, 10 V. z. c. 25. 6 1. 1472 to 
1474. See Hawhkers and Pealars. 
On 9, 10 . 3. c. 27.5 8. for trading 
c, without having a licence, is good; 
though the evidence was only, ** that 
«© he refu/ed to produce it.“ 1476. See 
Hawhkers and Pediars, ' * © 
On the game act 5 Ann. c. 14.5 2. cer- 
tiorari brought; conviction affirmed. 
iſt. Ce. where payable to pro- 
ſecutor; and where, nor. 1720 to 
1723. dee . 
2dly. Copy- Where the juſtice ought 
to let the defendant have a copy. 
ibid. See Cofts. I 
A conviction was atlirmed, though it did 
not appear that the defendantwas ſum. 
moned, or that the witneſs was exami. 
ned in bis preſence. 1786. For 
iſt. He appeared; and though he 
denied guilt, he did no? defire fur- 
ther time to prove his innocence. 
_ ibid. FED Fab 9 
the 


2dly. It may be preſumed e that 
% evitne/s was examined in bis 
of preſence.”? ibid, J. ſupra, pa. 
1163 to 1167, . 
Of a convidtion— where it ought to be 
granted. 1720 to 1723, See Cen- 
vickion, Ct. 
Coprbeid. 


Formerly, copyholds were mere tenancies - 
al will. 1843. 

They recite ability, by cuſtom. ibid. 

The lord is not intitled to his „ae, till 
admittance. ibid. 5 

But the admittance is merely form. ibid. 

The eſtate remains in the | furrengerer, til 
admittance. ibid. | The 


« 


The perſon admitted ſhall be in, by Zim 


If the lord 
Where and hoxw the grant may be tra ver- 


| Nl, and ee 
| of them, See 


— void by a jadement of ouſ- 


A new corporation muſt take a new! 


The aziverſities are 


Neither the ſheriff being a /reeman can 


|  Freemaz can be admitted to ſerve, where 


mayor to be choſen,) 18 aſſiſtants and 


The admittance muſt be /ecundum for mam 
- ef effetum ſurſum redaitionis. Page 1543. 


«who male the ſurrender. 14. 


The effate muſt be according to the /ur- | 


render; not according to the admittance. 
ibid. 3 7 1 * 74 2 * 5 

grants the land, by copy, 10 

another, it is without warrant, 1544. 


fed. ibid. 8 | 
Fine upon the admiſſion of an infant— 


ho to be recovered. 1717 to 1720. 


Ses Infant. 
2 | | V 


Q N ) 
Cozpozation, Cozpozatoz. '_ | 


inſpection and copies 
voks of Corporations 


&c. 8 75 
ter hes and by whom a mandamus 
to go to a new election” may be 
moved for. 1386, 1387. See Practice. 


charter, as it is given. But a corpo- 


ration already fubſiting are not obliged | 


to accept a ne Charter ix toto They 


may act partly under it: and party 
under their old charter or preſcription. | 


1656, 1661, 1603. See Mandamus. ' 
corporations, per 
Lord Mansfield : And the crown can 
wot take away their arcient rights or 
uſages. i656. See Mandamus. 
Where the power of making by-laws is 
by charter given to @ ſelect /ody, they 
do not repreſent the whole body, but 
where ſuch power is in the body at 
| large they may delegate their rights to a 


ſele& body; who become the repre- | 


ſeutati ve of the whole community. 1837. 
array the panel, nor a jaror be.ng a 


the aftion is brought in the corpo- 
ration-court by the treaſurer of the 
corporation, for a penalty of a by-law 
that none but treemen ſhall keep 
open ſhop it it.” 1856 to 1858, 
An ed corporation accepted a new char 
ter, by a different name, viz. ** mayor 
A commonaliy;*” to coniiit of a mayor 


and 11 alaermen (out of whom the}] 


18 common council. A bond had 
been given to the old corporation in 
1735. before the new charter ; which 

new charter was dated in 1763. In the 
interim, Viz. in 1740, there were 
Jjudrments of ouſter againſt the mayer and 
ail the aidermen : And they were all 
of them dead before the new charter. 


LR SIT te En q 


An action was brought by the new 


corporation, upon this bond. Reſolved, 
that it was maintainable. Page 1866 
to 1873. Bo 76. 0. = 
i. Ihe acceptance ofa nEwcbarter | 
does not deſtroy their former 
rights. 1871 to 1873. 

- 2d. The corporation is not difſolved 
by this judgment of ouſter againſt 
indiviiual members. ibid. _ 

3d. Neither the removal of their offi- 
cers, nor the change of their cor po- 
rate name,” can exunguiſh their 
former richts, ibid. Their old 
rights remain. ibid. And the 
new charter revives them and 
puts them into action again. 76:4, 
Ath. The 11 G. 1. c. 4. did not con- 
ſider corporations who had ſlipt 
the fixed day for electing chief 
. officers, as being dif/olved ; but 
meant to revive their attivity, 
and put them again in motion. 
ibid. e 
5th. The action is properly brought in 
their new zame of incorporation. ibid. 

IE Eoſts. . 

Full coſts; or no more coſts than damages: 
The queſtion diſcuſſed and explained. 
1282 to 1284. | | 

In replevin, On 8, 9 V. 3» c. IN, 5 1 
1286, 1287. See Repleuin. 

All fat tes relating to colts are con- 
ſtrued grialy: (But not for this bad 
« reaſon, becadie coſts are in the na- 

C ture of a penalty) ibid. | 

For not gong on to trial ſhall be paid to 
the defendant, by the courſe of the 
court, on ix formations for miſuemeanors, 
where the proſeeutor does not coun- 
termand in due time. 1305. 

Upou attachment for a contempt, granted 

upon cauſe ihewn.| | ; 
1it. The genera courſe and practice 
of the court is wot to give «offs 


f 


to the party compiained vi thou bs 


yung — — 


| he'purges himſelf upon his exami- 
nation. Page 1329, 1330, 
. Yet in a caſe where the com- 


Plaint was very graundleſs and uex- 


atious,it wwas done. ibid. 


| By an executor upon diſcontinuing his ac- 


tion, ſhall not be paid, where he is 


. obliged to declare as executor : other- | 
uff, where he has knowingly "rs h 15 


J. infra - 


his- action evrong. ca 
1584 to 1586. 


ä By @ proſecutir, u pon 1 his own in- 
Aar, may, in fome caſes, be infif- | - 


ted on: for, a motion for leave to 


cc quaſh his own indictment,“ is by — . 


means a motion of courſe. 1469. 
an executor or adminifrater— | | 
Iſt. Shall be paid. Gy 
. #|. For not going on trial, aundiag |. 


. to notice. 1584. to 1586. 4 
. 2dly. Upon being non-profſed for]. 


want .of declarivg in due time. 
ibid. 

 3dly. Upon a diſcantinuance : quaze.! 

by er V. ſupra, . n p · 1451.) 


„ 7 


| 5 Tue privilege of CE % 


is too great: Joris gs. 
1588. 


_ adly. Skel ner be paid, upon 4 


„non-ſuit. 158 6. 

On diſcharging a rule to ſhew. cauſe, 
againſt. an information for a miſ- 
demeanour, were added to the rule; 
becauſe the complainant had ſuppreſſed 
the truth, 1684, See Information. 

Jul; or no more than the damages. 1688, 
1689. V. fupre, 1282 to 1284. 


For not going on to a trial, purſuant to a : 


notice given by the defendant who had | 
removed an indicinent by certiorari, | 
are nor payable, where only five of a 
ſpecial jury (moved for by himſelf) ap- 
peared ; and neither fide would Pur a 
tales. 1695. 


On removing a convicbion upon 5 45. 


c. 14. for better preſervatien of 
* the game. 

1ſt. By ſect. 2. no certiorari ſhall 

be allowed, upon ANY pretence 

bat/cever, unleſs the defendant 

' ſhall previouſly be. ome bound to 

the proſecutor in 50/. (with 

ſureties) to pay the proſecutor 


u of the Py ſneipa/ Matters. es, | ' 
| aſcertained upon the proſecutor's 


1 | 


, eath,) within 14 days after. affr- 
mance or procedendo. Page 1721. 


EIS, 


brought not for vexation, nor in 


 oppofetion to: the convittion ; but 


' from abſolute neceſſity, (i in order 
to plead: it to an action drought 


the defendant ſhall zor pay ood. 
1721, 1722. 


- 3dly. On the contrary, he ought to 


receive colts where the 3 
in ſuch action is'non/aited. ibid 
. The juſtice ought to have 
let the defendant have had a copy 
/ | the convidtion. 1721, 1722, 
Are reciprocal : Wherever the plamtiff 
would be intitled to them, the defeu- 
dant is ſo, reciprocally. 1724. 


plaintiff would receive coſts, if he 
prevails: therefore he ſhall pay 


them, if he does not. ibid. . © 


| 2d!y. Colts 1e defendants are given 
| by U 1. c. 3. G 2, See allo 23 

H. 8. 4 e . 

oy $3: 15 N 


A opens is nor revocable, 25 a will . 


is,) 1256. 


A covenant . 7 Hand ſſiſed to uſes,” is 


nota revocation of a will. ibid. 
By a leſſee (for himſelf and his aſſigns) 


ewithin'a LIMITED time; Which is not 
done within the time limited. AFTER 
e expiration of the time limited, the 
leſſee aſſigns: the agnes is not liable; 
becauſe the breach was commited be- 
Fore his time, and this coyenant does 


be given in evidence, by an executor or 


dence. Executor. 


«To fland, ſeiſed (entered i into by the 


gwner—) may be a leaſe. 1446. See 
Pawers, Leaſe. 

An expreſs covenant by a maſter of a ſhip, 
*« to go to Winyaw,” there to receive 


his full cofis and charges (to be . 


. * 


the iar * 7 (for which the 


4 


3 . if the certiorari, = 


opreſſively for the ſame offence. ;) 


... uſt, In an action on a penal f{atute, 
185 brought by the party grieved, the 


to build a new houſe on the premiſes 


nor run within the land. 1272, 1273 · 
Of a teſtater or inteflate=—where it may 


adminiſtrator. 1383, 1384. See Evi-. 


plaintiff 


” 
* 
, 


. _ 1ſt. It is nor neceſſary, that the 


| plaintiff l to pay ſuch and 
ſuch freight :) Provided that if his 
ſhip. ſhould. not be arrived there be- 
* ſuch a day, it ſhould be at the 
plaintiff's: option, to load the ſhip on 


the a greed terms, or not. The de- 
Sade was bound to £0, at all events. 


Page 1637 to 1640. 
__ ſt. An — —— covenant ſhall bin 


to performance,. Where an implied X 
one or one created by law thall|| 


be excuſed by a diſability to 

K which happens without 

the /party's default or power to 
ent. ibid. 


2dly. This proviſo was intended to 1 
3 quicken the defendant ; but ſhall 
not excuſe him for not going at : 


all. $040. 


S's 


Where 4 action or ie Jaid 

in one county, may be tried in ano- 

ther. 2 to 555 See Trial, 
eus. 


* 


„ cane. Progice. | 


\Court:Leee. 


Action of debt, for an amercement et 
and affeered in a court-leet, on a 
preſentment there, for having in his 
cuſtody, and ex ling to ſale, a loaf 
of bread pretended to be, and as and 


for a gquartern * of the weight of | 


Alb. 50z. and :; whereas it wanted 
40. and 3. Refolved— 


"preſentment. be either fealed or in- 
dented. 1860. 


2d. The ri/e and progreſi of turns | 


5 __ keys, diſcuſſed. ibid. and 
1861. 
| . "The offence here denten is 


vor within the juri/aiion of the 


leet. 1861. 
4th. The. offence cognizalle there, 
is fractio afſize. 1862. 


$th. The leet has 20 juriſdifion, 


where no affize is ſet- The ſer- 
ting the aſſize is the baſis of 


* « 
1 1 + 

- * * x : I 
ö *4 : * * . 

* 5 N 

# 

; 1 

21 0 1 ) 

x * + & N 1 - 7 

Ls l 5 


3 1834 to 1858, 


, Their juriſdiction; which only 


* 


ariſes, and / can only aach, when 


tte aſſize is ſet. Page 1862. 


Stk. The affe mult ix both price 


and weight. ibid. ' pF 
| 7th. The 3 G. 3. c. 11. (upon which 


this preſentment is grafted) does 


not fix the price - It only fixes 
the 2 Therefore it is vt 
an It wants an eſſential 
characteriſtic of an aſſe. It 
Was ended, , only to 2 the 
" defe# of an affize, and to ope- 
rate aubere and becauſe there way 
none. _ 
- 8th, The 3 C. 
of the juriſdiction of the 
t; becauſe it was providing 


*, 


i. 1863. 


Cuſtdin— | 2 


«© To give notice to the owner of tithes, 15 
of ſetting them out—"" is a goed cuſ-— 


tom. See Tithes. 


1894. 


foundation | to Pare" a by-law. 


(Cuſtonary-Trnants 8 


The freehold is 3 in the lord. 4278. 
Whether they can preſcribe in xox deci- 
manao; and how. 1275» 


thats. - 


Ins0:r vent. 190g. See Fri- 
. Joners, Statutes. + 


| Deciraion— 


For eCORRUPTING a voter to give or 


forbear giving his vote contrary to 
the ſtatute of 2 G. 2. c. 24. F 7. 
«« for the more effectual preventing 


* bribery and corruption in the elec- 


« tion of members to ſerve in par- 
c liament.?? 


"1ſt. Needs not alledge te that the 
voter complied with his promiſe," 


„ 
2d. For 


3. c. 11. has no 


for caſes where the leet had ns 


| Muſt be proved, where it is a neceſſary 


7 


432 
I 


1 
18:2, 
37 


E211? 
i 
| $1 7 


3 ad. For the giving Aa bribe to vote. 


or to forbear is à complete of 


©, + Fence within the act, on the part 
of the corrupter, even though 
the voter ſhould act contrary to 
dais promiſe. Page 1237. 


zd. The defendant gave 5 guineas | 


to the voter; the voter gave him 
a aote for it; and he gave the 
voter a counter-note to give up 
the former after the condition 
performed: This (being prov 
ed will ſupport à count laid for 


giving 5 guineas: for the note 
and counter- note are mere co- 
Jour, diſguiſe and device to evade |/ 


the law. 14. 


2 4th. On a general uerdicꝭ, the court. ** | | 
Sir Jobs Lad deviſed ib trnfiecs ant 


will not grant a new trial to the 
defendant where 10 real injuſtice 
is done him-by the officer's hav- 
ing miſtaken the count upon 
which it is taken + They would 
rather order it to be ſet right. 
Per Lord Mansfield. ibid. 


Wich a general meinorandum has a fic-| 


titiois relation to the firft day of the 
term: But evidence may be given of 
the writ being i fa ſued out on a 
ſubſequent day. 12433 b 
In afjum;/it, for a ror T-duty, needs not 
Heu a confederation : Otherwiſe, of a 
toll. tborougb. 1404 to 140% See 
Toll. | hg 


* 
* 


* * 
Matters, 
N 5 £ P 
. 2 7 * A, 
3 * er-. | : 
4 - * * : Se? 


A real fair demurrer is an Mealle plea 
within a judge's order for pleading 

an iſſueable plea”; But a | fam 
demurrer is not ſo. Page 1788 

apBget e ar A ad 


*' 
1 
> 4 


By inn-heepers, farriers, taylors, manu. 
: 2 faaurers, Kt. . Wno may, and WHO 
may ot detain; and why.” '1500 tg 


W 


Debifſfe. 


their heirs, upon truſt and to the 


ment ;. with remainders over, in ſtrict 
ſettlement; and added a yroviso, 
5 that fo often as, and during ſuch 
«« time as the perſon who for the time 
« being (in caſe the teſtator had not 


«« been intitled in pen, a tenant 
« for /ife or tenant in rail, ſhould be 
„ un the age of 26zears, then the 
© TRUSTEES WERE TO ENTER, and 


By a bearer of a. caſh-note or bill made a ſpecified MAINTEXANCE for ſuch 


payable to bearer. 
See Bill of Exchange. | | 
Againſt a defendant in caffocy - muſt be 

before the end of the /econd term. 

1788, See Practice. | 


1523 iO 1529. 


Deeds. 


There is an important diſtinction be- 
tween ” deeds of femes covert, and 


the deeds of infants: Thoſe of femes- 
covert are void, and . non ef fat.m"? 
may be pleaded to them ; But thoſe of 
infants are only vordable, and the in- 
Fancy muſt be ſpecially pleaded ; and 
that plea avoids it, by-relation back 


© tenant for life or in tail; and 411 
the reſt was to ACCUMULATE,, and 
to be laid out in the purchaſe of 

land, and /etled upon the ſame 
ce truſts and uſes. Johr Inſtip died; 
leaving his wife enceinte with a fon. 

Queſtion. ©* Whether the heir at 
„law of the ſurviving truſtee did, 

«© upon the birth of the infant, take 
% an, and what eftate, by virtue of 
e the proviſo.” Certified, That 
He a Nor take any eftate by yir- 
« tue of the proviſo.” . 
1418. . N 
The intention of a teſtator is to be col. 

lected from the whole of his will: 
And ſuch collection muſt be founded 
uon the writing itſelf. 1541. J. 


infra, 1622. 
Particular 


SSM = mM@o a. .co.cc a.oii 


uſe of Jobs Inflip, in ſtrict ſettle. 


© otherwiſe directed) would have 


. *© RECEIVE ALL the rents and profits: 
& Out of which, they were to al/owv - 


1416 to 


Sgraomoonnwot,. 


Au of the Princigat Mattor. 


b Peitivuler 


Page 1628. 

A deriſe of copyhold Lind and enerages; 
of g/l. 67. per annum value, ** to Sar 
B. foe payi 
ta her fifter Elizabeth B.“ was col- 
tected from the whole of the will, to 


| be a deviſe'of the-inheritance to. - 
\| heir-looms; along with the eſtate : 


; rab; and an intention that EAzabeth's 


annuity» ſhould continue during her | 


life. 1540, 1541. V. infra, 1622 
The 3 expreſſion,” indeed, ol 
„ paying THEREBOUT” is only equi- 


.  valent to © Paying 


AND PROFITS ;* 


payment of a Jum in groft, (which 

will carry a fer, though not deviſed 
« to the deviſee and bis beirs.”) 
1541, 1542, and 1537. ' 

Sir Samuel Daniel deviſed to — 
Ductenſield, fon of Charles Ducken- 
feld, Eſq; (by Sarah the teſtator's 
ſiſter,) during "his natural life, and 
the heirs' ar of his body lawfully to 
be begotten z and for want of ſuch 
iſſue, to Charles Duckenfield, another 
of the ſons of the ſaid C. D. Eſq. 
during his natural life, and to the 
heirs male of his. body lawfully to be 
begotten ;, and for: want of ſuch iſſue, 
to Fohn Dackexfel, another of the 

ſons of the ſaid C 
his natural life, and to the theirs 
male of his body lawfully to be be- 
' gotten; and for want of ſuch iſſue, 
then to EVERY % and ſons of the 


ſaid Charles Duckenfieid Eq; which | 
be begotten on the body of | 


Sarah his now wife; and for want of 
sven i//ue, then to William Hulton 
during his natural life, and the heirs 
male of his body lawfully to be be- 


gotten ; with the like remainders to- 


Samuel Goidflon, and atterwards to 
Fames Golaſlon; and for want of ſuch 
iſſue, to the right heizs of the ſaid 
Sir Samuel Daniel, the teſtator, for 
ever. There was a proviſo contain- 
ing an expreſs condition annexed to 
the deviſe to the ſaid Samuel Ducken- 


ca ſes generally ſerve rather to 
g l.. to illuminate: queſtions. 20 
about 2 intention of a kater, © *© Sofſoafſhon 


ng THEREOUT 40 8. 4 year | 


out of the nenTs | 
and therefore is not 1 


do de conſdered as a charge of 4 


D. Eſq; during 


feld and others as aforeſaid, That 


4% if the eſtates deviſed to him or! 


Vol. III. 


* them and their deſcendants, ſhould 

% come to him or them and be in 

7 4 then and thereupon, 

« he and they and their deſcendants 

' ©© to whom the premiſes ſhall come 

% and be in poſſeſſion, ſhall procure 

«© an act of parliament to take his 

« name and arms r; Or otherwiſe, 

their eftates ſhall determine: He 
alſo deviſed ſeveral things to go, as 


And lie gave powers to make leaſes, 
and alſd to make jointures, to the 
amount of 2001. per annum, The 
three ſons of C. D. Eſq; | viz. Sa- 
mul, Charles, and Fobn, all died 
without iſſue. But C. D. Eſq; had 
a fourth ſon, named WiLtian, born 
| efter the date of the will; who be- 
came ſeiſed, and took the name and 
arms; according to the ditections of 
the will. Reſolved, that William 
took an eſtate in tail. male. Page 
1570 to 1582, 
iſt. The conſtruction muſt clearly 
be agreeable to the intention of 
the teſtator, collected from the 
will and circumſtances. 1581. 
2dly. The teſtator intended to give 
the /ame eſtate to the Her. born 
ſons of C. B. Eſq; as to the 
three prior- born; wis. an eſtate 
in tail male, in ſucceſſion. 
1579 to 1580. 
z3dly. This manifeſt intention ſhall 
prevail againſt the wordt ibid. 
4thly. Though the controverſy 
here was between the teſtator's 
heir. at law {claiming under 
the /af# remainder ** to the right 
heirs of the teſtatofr,”) and the 
deviiee of Viliam (who had 
ſuffered a recovery ;) yet it muſt 
be conſidered as a queſtion be- 
tween prior and ſubſequent re- 
mainder- men: And therefore all 
arguments in favour of the 
- Plaintiff, at heir at law, were 
laid out of the caſe, 1579 
1580. 
To Jobs Haſelwood, of a houſe and 
garden, of the yearly value of 10/7. 
charged with the payment of 501. to 
be paid o of the year'y rents and pro- 
fits, . yearly and every year 
2Z 2 until 


1 * in by Poa ee 58 cn a deviſe over,, 
d 0o perſons not beir at law to the teſta- 1085 
| trix. Page 4618. 8 A1. þi 
ien — A teſtator's Sutention . be 


. — pants id; Hts ARA 
— —— — —— * 
N — = ry — OSLO" I * 
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_ of his brother Reginald, then ro 
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"a Table of the Principal 3 Matters. 
And if John | | 


4 pos from all the parts of the | 
will compared together. 1622 


tw 1625. Fojapra'tgqn.. | 


© ne The whole: of this will, ta- 
ken all together, ſhews that an 
eſtate in fee was intended to be 


3 ven to Jobs : And therefore =y 
* building- leaſes, which recited ** that 


took a fee. 1612 to 1625. 
zZaͤly. Though the charge is made 
payable ** ouT of the rents and 
 » profits,” yet it is accompanied 

with ſuch Aber clauſes, as take 

it out of the diſtinction in Co 

| lier's caſe, 6 Co. 16. 4. ibid. 
"Jens Brown deviſed Ae the 
death, without iſſue, of his nephew 
William Brown, eldeft ſon of his bro- 
ther Reginald Brown, *©* then to the 
18 ps, ſon of his ſaid brother Reg:i- | - 
e nald, for and during the. term of bit 


— — 


«* natural life; and from and after | 


«© the death of the ſaid /econ# fon 


« the fir/# ſon of the body of /«c 
« ſecond Jon of his ſaid brother 


* Reginald, and to the beirs males of | 
© the body or sven SECOND so; 


e and for default of ſuch iſſue, to 


te the third, [omitting the ſecond] 
4c fourth, fifth and every oth 

younger ſon or ſons of the ſaid ſe- 
4 cond ſon of his ſaid brother Regi- 


vc ald (according to their ſentority,) | 
« and to the heirs males of the bodies | 


4c of the ſaid third, fourth, fifth and 


*« other ſons of the ſaid ſecond ſon of | 


* the ſaid Reginald Brown.” At the 
time of making the will, Reginald had no 
other ſon but William ; His ſecond ſon, 
Thomas was BORN after the making of the 
ewill, and even after the teſtator's death. 


Thomas, the ſecond ſen of Reginald, took | 


an eftate 141 under this will. 1636. 
zſt. The court could not apply the li- 
mitations ſuppoſed to be omitted 

in tranſcribing from the original 
draught of the will. 1634, 1635: 
a2 ly. If they could, yet the unborn 
ſons of an unborn ſon could not have 

2 | 


4 | 


. iy | $ 0 


* ' 


taken: A Mabel can not be TY 
wt upon de amend "nw 16 634, 
103 
24ly. hb order * efeiuate the gene- 
chk ral intention of the teſtator, t they 


conſtrasd Son as 4 word of 


limitation, and” that it was an 
eſtate tail in Reginald's ſecond fon, 

| ibid, : 

+ qa A private a of Soha 
*. -procured by 'Thomas on his own 
- petition,” to enable him to grant 


he wa only tenant for life under 
te this will,” was holden nor te af 
1 the nB. caſe and —_— 


An „ — in fee was holden to paſs ton 
truſtee, by necgſſary implication of the 
teſtator's intention;  4without the word 


\ heirs or any other technical term. 


1686. 
Sir Thomas Chitty made a with conſiſting 
of two ſheets of paper, all of his 
own'hand-writing ; and ſigned at the 
bottom of each page: he alſo made 
a codicil, upon à ſingle ſheet. He 
called in a witneſs; -ſhewed him 60/b 


\ ſheets, and his fignatures ; and told 


him „ That was his will.“ He 
alſo ſhewed him the codicil, and de- 
ſired him to atteſt both iche will and 
the codicil: Which he did, in the 
preſence of the teſtator; and then 
went out of the toom. Tavo other 
perſons came in, an after - 


4 


- wards, The teſtator ſhewed them 


the codicil ind the LasT feet of the 
will; and ſealed both, before them: 
and: delivered both, ſeverally as his 
act and deed, They atteſted the ſame, 
in his preſence; Ent NEVER saw the 
FIRS'y ſheet of the will; nor was it 


produced to them z nor was it won the. 


TABLE. Both the ſheets of the will 

were found, with the codicil, in the 

teſtator's bureau, after his death, all 
wrapped up in one piece of paper: 

But the two ſheets of the will were 
not pinned together. 1773, 1774. 

iſt. This is a good will, as to the 

perſonal eſtate. 1774. 

zdly. And the Arft ſheet was is 

the ROOM, at the time of the ex- 

, 4 ecution 
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Me 


* 
eeution 8 it would | |, + e Good on a * or 
"s be a goed tw Ke a due execution | = 758 at awarehouſe, for ex 1 
* . % to real Mate alſo. |. tation. Ber of 1 © 
e 1504s 4." 
2 dar 7 dhe 21. et was 2 | | 3 Ge in the hands 
„ © then is the ROO bt might | / | of a fur. ibid. 
ariſe Whether i y was duly exe- _ 7th, Goods delivered to a 
i euted dad atteflhd with reſpect | carrier, to be carried for 
de to the gal efjate.” ibid. | hire. ibid. ; 
01 « To his five children, and the furvivggs | - 8th. #ool in a  neiybbour's | 
„ and furviver of them, and ay EF Sars. ibids+ © 
 _*« ecutors and adminiſtrators of ſagh | | 9th. Cloth at a weave): ibid, 
25 ſurvi vor, ſhare and ſhare alike, as'} AT 0th. Cloth at a taylor” BE: 
e tenants in common, and not as Joint- | . rr oF: | 
i tenants" —is a tenancy in common, in . 2dly.” Not exempted— \ 
Fes The words ** farwivors a fur- | ,” iſt. Goods left at an inn. ib. 
% i relate to the death of the i A gentleman's chariot 
teſtator. 1886. a ſtanding in a coacht bone 
Of a houſe and ſtable (worth only: ot) [ belonging to a common pubs 
2 after two lives, to ever children of | 5 LIVERY STABLE keeper, 
her two couſins Thomas Brownbill and ] © ® and being parcel of 2 
Samuel Water, or ſuch of them as rented with the Ivery fla» 
ſhall be then Aiving'; fare and ſhare | bles, bythe livery "Rable 
alike. It was holden to be the inten- keeper, of his landlord 
tion of the pe” that it ſhould | _ . who thus diſtrained it ſo 
«© be fold and the value divided], © © - ftandingatlivery, for rent 
<< amongſt them ;* . judgment ac“ Aue to him from the ſtable 
e 1897. 5 5 | i | Wan id. 
Diſcontinuance of 2 10 mr” 10 Ind "ag Complay. 
„ eee 1451. See I xg E IR - < 
os, Executor. ; = arter : parties, voyager, 
a6. ; „ Ph of trade, and inſurance upon 
1 | ſhips in their ſervice. 1707 tu 1715, 
Diltreſs— , 
For rent 8 Et men 7 
. 1ſt. Qu. upon what, the 455 of land. | + , oF. g 
lords to diſtrain the property of a New TRI aLomay be granted in iden- 
_ third perſon, i is founded, 1500 to] cales, as well as in others; if the circu- 
103, | mſtances juſtify it: yet it is not every 
2dly. at thin , belonging to ſuch | flip or miſtake, tnat ſhall be a ground 
' third perſons, 22 from be- for it, if no injuſtice is done. 12 55. 
ing diſtrained: And what, ofthem, Te idea of an ejectment: : the origin, im- 
are Viable to it. 1498 to 1504. |* frovement, utility, eaſe, and expedition 
1ſt, Exempted things were ſaid | of this ingenious fiction adopted (in 
(arguendo) to be— | lieu of almoſt all real actions) for the 
1ſt. A hor/e at an inn. ibid. | trial of titles to the poſſeſſion of land. 
2d. A horſe at a fartier's, | 1292, 1293, 1294, 1295, 1300 to 
left to be bod ibid. 1304. | 
3d. A hor/e that bring goods | It's great advantage is, that being under 
a to market to be fold ibid. the control of the tourt, it may be fo 
4th. The goods themſelves ſo] managed and modelled as to anſwer” 
brought to marker, 1459 every end of juſtice and convenicnce. 
ibid. 


to 1504. 


Tn 4 Admiſica 


4 Tabl of the Pri 15 * * 
e 


Admilin of landlord as a co-defendant, 


or to defend alone. Page 1292, 1293, 


bo 1295, 1300 to 13 
7 N A fair trial 3 the claim 
the ground and reaſon of 
both. ibid. fn 


4.24, The latter, dix to defend 


1 ants, 18 


75 end of the tenant in poſ- 


eſſion who abandons,” is as 
Pres as the former. ibid. 
3d. Reſceit s to defend pro intereſt 
tte was the practice before 13 
E. 1. c. 3. OT. 11G. #0 Co 9: 
1301, 132. * 


' 4th. The extent of the term ** /and- | 1 


* lord”*, as uſed in 11 C. 
19. 1293. 


a 


4 b. If the tenant in poſſeſſion 1 h 
" nothing, he ought to take no fide | 


upon a judgment in ejectment, the 


- court obliged the plaintiff in error to 
enter into a rule not to commit auge 


«« during its pendency.“ 1823. 
Confe Mon of leaſe, entry, and ouſter—— 


iſ. A diſcuſſion of the ahn and 


Bice of jt. 1897, 1898. 
Td Manas of it is, 270 b g the 
matter to the mere queſtion of 
the plaintiff's Pohſlory on 4 
„ 897. 


ad. It is ſufficient to bar "a fit | 


for want of proof - «tal ouſter, 
18 


It is ſufficient, in u 


Ane in that caſe, there muſt be 
a2n aftualentry. ibid. 

By In the Caſe of a fenant in 
common, it is ſufficiènt, wil bout 
proof of actual ouſter. jbid. 
Truftees ſhall not recower poſſeſion 

from or diſpute it with their |. 


Fl ceftuy gui *rift, 301. 


. elekton— 5 


To ee 0 Parliament, Bribery. 
The nomination of TIO was 


244 55 between the claimants, who ought 
to haye a fair trial between them F 
upon the ne 1293, 1390, | 
3 
953 On apt of gn in partment ought | 


97» | 
3d. 71 | 
upon a condition broken: 1 
ach. And in all cafes but o awdid a | 


dei 83 


70 


* N 
* * 


the veſtry was flary to confirgy it, 
5 tor nom me Dr. Jackſon. A 
| _ and 89 fi * 
exprojily lifſented;*, But 


- Mr. ow he ch 
ſed to take any — 
DISSEXT to 
all augatory. 
Sally difcnnient, 
| Hared their diſſe Ras rer 2 
. 8 4 


- * 11 

4 . , & 22 5 MP. : i 
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4 * 
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* n, 
Bail RO not- requiſite; upon 


writ of error upon a judgment in an 


action of pier 1 - ug * 
judgment. 1548. beca 


wardens refu. 
This was 10 
$-nomination, j 
ma jority 


n Nun 


= 


Tar Bon I" 


ui. This is-a cojk 
+ Neo 'Co 8; 8 
—_ N e 


Qion. 


+ 


gn, 
cee, 


1 za 1 I no Sn, nor 
| can be' eſteemed a contract. 7524. 
4thly. An action of gebt upon al juag- 
is an 
2 any, of the actions /pecified 
„ 212 5. G . and 2 ore 
- | | zot be included i in it. ibid: _ 


Neither i is Zai/ requiſite, as it ſhould ſeem 
(ed gh. J ay brin ing a writ of 
error returna * igment, u na 

$Eigmeor in B. R. in an Ain of 


error. 1567, 15 

A writoferror can not be non · pros d. with- 
out a ralf ©* 70 afſign errors.” 1 * 

A plaintiff may brin 

reverſe his œαNõ judgment. 1772. 

And if he will not proceed, the couit will 


within a limited time. ibid. 

In fuck a caſe, the common method, of a 
ſire facias quare executionem non, or à 
fare facias . erroris, would 

ibid. | 

In a ſcire facias, no damages can be reco- 
vered. 1791. 

A writoof error #rought by ene defendant 


Al 


only, upon a judgment againſt /everal, 
is net good. ibid. 5 


But | 


4% poll on behalf of one. 


ey — have ©. "1 


bringing g 


ED, act's 5 


action of a We nas | 


debt brought ao a recoghizanct in 


a writ of errc r, to 


* make a rule to oblige bint to Nen errors | 


my 


as a. . ao 0 an dt ns 5G 
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x # 
1 > , 
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. 


. 5 
AN * ; 
1 Fx 6: WW: £0 Kot ry 
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But a /the faciar quare extcutiviem not 
muy be prayed and ſued out by on exe- | 
cutor upon a writ of error brought up- 


A * 
'S 
„ f 5 


CLOVES 


having one; an 9, 
8. Page 1476, 1 
an Pelllats; 


on a judgment for him and another, | To ſupport a declaration in debt on 2 G. 


þ Þvithoks ewig ' that the other ene 
e cutor is dead,” Page 1991. _ 
The court ought to Joppory a judgment 


upon the merits. 7 


A writ of erragupo 


. ment, being bro returnable an 


)' pariiament, the court obliged the plaim- | 
>» © tiff in error to enter into a rule not 


to commit waſle or deftruttion during its 
| » pendency,” T8039. *: 
ö On an indictment for perjury tempore G. 
See Indiament. 
_ CE 
0 Evideiſtt—See PA 


of a writ 4 fared out on a ſybſequent 
day may be admitted to e the 
FICTITIOUS relatzgn of a declaration 


# | 
oragdum) to the 


with a general m 
rſt day of the term. * 

Mere hearſay evidehce is — admiſſible 
but evidence that aſubſcribing witneſs 
to a will or igſigument acknowyled;ed 
upon dis death. bit 
(„ te that he the {ab- | 
«« ſeribing witneſs did himſelf forget,” 

us admiſſible at arial, though obj etl 
to. Much more ſhall it = a 
peached,* if it came out upon cr? 
examination, and was not objected go, 

* the tial. 1235, 1236. 

A retainer of a dit may be given in evi- 

ö dence. An aduniniſtrator defendant 

may give retainer in . 128 plead 
it, At his liberyy. 13633 
Adion by /ord "againſt a commbher, for 
ſpoiling his pear, and filing up the holes. 
Juſtification undera right of nm, 
which he was hindered, by the plaig- 
tiff's digging an@layiggy up the peat, 
from enjoying in ſo large and bene- 
ficial a manner as, &c. replication— 
de injuria ſua propria, abjque tali 
cala andifſuerbereon. The plain- 
tiff cannot, upon this iſſue, give in evi- | 
dence,, that there was a #fficieny 
of common veft.” 1385. | 
Of refuſing to produce a licence will ſup- 
port a conviction for trading without! 


* 


o 


2. concluding contra pacem G. 3. 1903. * 


to the pœyſon giv- | 


2 c. 24: ( for bribtry at as elec- 
tion to pariiamiht ; charging that 
«© Mr. L. and Ld. F. had declared them 


„were candidates, the defendant 
* bribed ohe . who had a * 
vote, to vote for them, Mr. 
«Lord g. 1 * 
Three objections were made ver- 
W 1586 td 1591. 5 


Fad 


given“. * 
N. B. It was proved, „AKhat he 

| Tre analy voted. ibid. 
zdly. Nor any evidegce ** that Ld. 


E. was at that time, a declared» * 


«« candidate.” 1586 to 1591. 


% Aly. Noͤr any evidence · Mat the 


F bribe was given, to vote for 

* *Mr. TL. and Lon b Ecuont :”* 
For the evidence only proved, 
that it was given, ** to vote for 
Mr. L. and his Fx1gND,” not 
Particularizing %hq, that friend 


was, ibid. t 
The Sars feld the Abrerial and ſubflan- 
tial charge, to be ſufficiently proved. 


ibid. : 
5 „ | 5 
Exòͤptions· Ae Bill of Exceptions, | 
+ *Executo;— | 


Becoffing Lankrup#, 1368. See 2 
A retainę of a lebt may be given in evi- 
dence. 1383. 


On iſſye joined agen plene r a! = | 


e de- 


pleaned to an attion of debt 
fendantadminiſtrator may give in evi - 
denc a covenant of his inteſtate, that 
„ his &recutors or admrti/irttors ſpall 
* pay a ſum of money to two truſtees, 
c of whom the adminiſtrato was one, 
6e the inte | 
«the inteſtate's #xvife for 6k, and 
c after her death without flue, to be 
at his own bob to Which was 
added a penalty in double the ſum. 
1380 to 1385. 

* 2 2 3 3 iſt, 


Ys. 


477. See Harolers 


. * „ felvet candidates; and whilſt the7 
n PDEs ges- 
* 


to 
+1 It was not ſufficiently pred, 


% thag V. had a right to vote, 
Leet the time when the bribe was 
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7 it it he por oath. CIVILIANS hold a 
© renunciation to be peremptory; bug com- | 


ese demand probate ; or, at leaſt, any | 


. ti before it be granted t0ano:her.y | 
* 4 1467. | ths 


"+ 


- Feme Covert—See, Baron aud Femt. 
Is liatt to be proſeguted 


- x5 \ * er 
nn ** 
9 
» 
$ 
To 


hs 


1, This i is. 2 debt by ſpecialty : and 


5 YN Nom on the adminiſtrator bas-a 


to retain againſt a debt of 


19 2 nature. Page 1384. 
Adly. Wherever an axecutor or ad- 
miniſtrator may be ſued, or might 
ba ve paid, he may retain. ibid. 


; © 3dly. An action of covenant is as 


much a lien upon. the aſſets, as | 


' an action of debts ibid. 
Diggers ing 
were he has 4nowing/y brought it 
wrong. 1451, v. igfra. 
The giving him leave to diſcontinue > a 
matter of 4; rao. in the court. « ibid. | 


. infra. 
51 ty BY if he cab afterwgrds 
RERTACT his renunciation ; efpecially, 


MON LAWYERS hold that he may 
come in & any time afterwards, and 


Of a brd of a 8 remedg. for 
' copyhold- 2 ſet upon the admiſſiog 
bn op bs 1719. See n 
5 1 5 


« eofion— 
+a S 


From being 212 to di Arge, 1499 to 
1904. — dee OD. firefs. 4 
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Fair. See Market, Informatiog, in N. 
ö thre of 4 2 Warrants. * 


* | 
| NFather—= 4 


| * 
B R 8 GH an action ee 
ing his dauglhher, and getting ber with 
| —— e ebe; 23, and in another 

's e; per quod Nrvitiom 
— 776 to 1881. See Action. 


155 puniſhed for 
crimes and "=. Gig 
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his action, ſhall pay cofts, 
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An indi@ment will le. for i it, at common. 
. lat ſu 
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| Sole trader, in London. becomll 38 
rupt. "a e e Nahe 


1 of: | -Law—$S hit oe 
EY Evidencs. 1 


Shall n nat prevail againft mod 97 1, R 


nor be urged to; purpoggs: sf within 
the "reaſon and Foley of it. 2253. 


124 dee Pleading 950 to 4 
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Fun (of Lands) 


16 coi, Wattle Þ deu. * 
try. 1557. * Rach WT «+ 
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4 ineggpayadle the + 


On adi fron of an 7 Leu mb. 
1717 7% See 
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Pr oferwation of i __ it the Thames, See 
Mater Bailf. * 
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law. 
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8 maſt ſhew, upon 
the Face of it, ſufficient aue force, 
viÞlence, unlawful aſſembly, riot, or 
other circumſtances ＋ breaking int . 
a dwelling houſe Ger . it 
may bg,quaſhed, even upon * 


188 —_ 8 4 


| ree ns 
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Of a corporation See Corferation, By- . 
law, Mandamys. # wj — 
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Game—See Convidion, Certiorari, Coſts. 0 


Senn. Warrants— , 
Ars illegal. 1767. See van. 
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on confin 

* not fit: to be produced in court; and that 

the relations were applying for a com- 
N of lunac - 

Iſt. The court therefore Alec 


the time for making the return, | 
1363 9 | f 


5 y. They refuſed . 4 | 
h . and inſpection, a perfor” 


3 


who. could not make out any 
pretenſion to demand it. 44. 
\produot an | infant——{(direfted to | 
private perſons—) 
1, The court are bound, ex debito 
Jjuftititiz, to ſet the 3 FR 
= an Improper reſtraint. 1436. 
ly. But they are zoe bound ta gel ver 
oer the infant to any body. 1 
Zdly. Nor to give the infant any pri- 
vilege: Though the infant has a 
privilege ee. unleſs the court 
mould {ce ground 9 the 
cContrary. 1436 and e437. 
_ ably. The tri rule is, that the 
court are to judge u 


 fraxces of the, particular caſe ; and to 
* "their 1 accordingly. 


LY 


sal „ Mansfeld approved « 


ES GR A es eh oaks nd nds 9 Wenns W Gy 
: * 
* | 5 
* 
* 
* . 7 


10 © 4 Tate 1174 Ne hd; 
os _ 1 of a private > at | 
 bouſe—whete it appeared, chat the | 


was a lanatic, and 


— 


n the circums- |. 


what was ly done in the thrt 
| caſes of Mrs. Turberwvi pa! 
| Howland, and James Saith ; thoug 
he did vor agree with all that 
ſaid in them. 1435, 1436. 
Hi teftificandum.m— 
zi. Will lie, to remove a perſon in 
execution, to be a wi * * 1440. 
ad. Was refu/ed, where the appli- 


, 11 ſeemed to be a mere | 


contrivance. ibid. 


Ad ſatifaciendum recipimdus may 


be returnable immediat?, and before a 


Judge. notwithſtanding an 61d rule 
m in M:chaelmas 1654. and 4, 5 
. & M. c. 21. 1 See Practice. 


men. 


The 1 manufadture. of ScotLanvD is 


TH 


Hawbers, Pedlars, and Petty Chap- | 


1 defendant 8 fed \to BS it.“ 


the linen manufacture of 1H ber- 


"IE 


2 
* 
72 
r A 


3 
3 
1 


* 5 
5 * 
4 * 
dom, within the act of 9 de V. z. 
c. 27. and thy act of union: And a 
avholeſale-dealer in linen of the ma- 
nufacture of ScoTLAnD is nor obli- 
| cr to take out a licence, to qualify 
m to dhe thus by wholeſale in 
Enclannd. Page 1317. 5 
Only ons worss: licence is required for 
travelling with . ſeveral beaſts : for 
though 9, 1o V. 3.'c. 27» $ I. it- 
a duty of 47. on each beaſt, 
t there is a blunder in the words of 
it, and the »/age has followed the 
words. 1472 to 1474- | 
| conviction (in the penalty of 140 ) 
for having traded as c. „e avithout 
„ HAVING a licence,“ is good, upon 
N 9; 10% 3. c. 27.4 8. Neun 2 
evidence ſtated was only © that they 


| 1476, 


» 


| High-ay. 
A eee by a Juſtice of peace you 4 
view, purſuant to 5 Flix. c. 13. 8 
of à high- way being out of repay, 15 
traverſable GENERALLY, f. e. 
cluding the fact of its being our 7 
ns. 1530 to ag on . 


| Hundged— Fo 


Liath to make fatisfadion and 5 | 
for damages, under 2 G. 1. c. 22. 
$ * 1724. i. 
M4. Sv 2 4 
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LF | Ly | 
& IJdentiry of Perſon. 


Ee thereon, 1810 te 

1812 

1ſt. Is to be tried infanttr, unleſy 

the court (apon circumſtances ) 
give time. 1811; 

4 20 ly. The award of execution is to 
be by the ſecond judge, if the 
ſentence before pronounced was 
for Ffelony. ibid. + 

_ 3dly. The defendant is not intitled 
co a copy of the record. ibid. 
4thly. The court would vor name 
| - the day of execution; but left it 
to the ſheriff, 1812. | 
Z 24 _5thly 
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LY | 
e Theſe three men, under /n · 
* 'of death for felony, having 


chained together during this whole 


— Proceeding. Page 1812. 


4 83 


| 5 after having 
: murdered the gaoler, Aue. 
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For ſelling by falſe auri gibi (and ar: 

ther, ** for ſelling coals by gal 
ce meaſure”'—) The cds to 
quaſh it on motion. Page 1841. 

Alledging the offehee th have been 
committed in the time of the lire 
king, and charging it to be againſt 


2. Aquniiment— te peace of the zow king, is fate/; 
1 3 > As 0 I {| and the indi is inſufficient, 

Por eonſprring, falſly without any 19% % /%fů0ſ%“ 6 a5 $1. 

|, probable aſk bo chatgy's man with | © Net n 
Having taten out of a bag (not al-] ATInduſkion. 
ledging the 7ating to 8 either | Jun | 


a © 


 felonious or unlawful) 2 quantity of 


24 human hair, Sc. 1320. | 
it. This is an indi&able offence, 


. 
 2dly. The 


% bis OWN indiftment,”* is by no means a 
motion of cour/e. 1469. See Cet. 
For converting his houſe into an hoſp1- 


tal for TAKING IN AND DELIVERING 


- lewd, idle, and diſorderly unMarr1- 
An wvomen, ; who, after their delivery, 


4 went away and deſerted their chil- 
dren; Whereby the children became 

Vchergeable to the pariſh. Quaſhed; as 

being nor indiftgble. 1645, 1646. 


For ſelling, as. two chaldron of coals, 


a quantity defectiy 


rity which a buſhel engt by law to 


contain: was guaſhed, on motion It 4 
* "ought to havg Charged expre/sly, ** that] 


* the defendant fold by fal/e meaſure. 
x697, 1098. . ſupra, 1130. 


Will zot {je for a mere civil injury : An 


t not to 


action for a treſpaſs ou 
It 


be converted into an indictment. 


muſt appear upon the face of the in- 


dictment, that it was an indi&able 


% ** offence :” Such ana&ual force muſt 
appear, as ſhews a breach of the] 
| that which is merely implied 


Peace; 


law, under the term wi et armis 


not being ſufficient of itſelf alone. | 


If wo ſuch aue force appears upon 


the face of the indictment, it may be 


* gquaſped "on motion, 1701 to 1703, 
Again 1706, 1707, and again 1731 

to 1733. 5 
For a forcibly entry—will lie at common 
law. 1732. hs 


- 


general gr of. the |. 
£ eace have juri/difion of it. ibid, | 
A motion by the projecutor, ** to quaſh | 


| | by ſo much, | 
(ſpecifying how „of tha quan- 8 


4 . 7 Full age. ibid. 


Tis iaduction, not in/fitution, that makes 
the avoidance under 21 H. 8. c. 13. 

59, 10. with reſpect to lag. 1510, 

See Benefice, NN 


| Copyholder—Admitted ; and a fue ſet— 
And the infant enjoys—and conti- 
nues to enjoy, after he comes of age: 
He is liable to the lord's achion for 
the fine 1717 to 1720. | 
+ 1k. [ndebitatus afſumpfit will lie, by 
the executor of the lord, after 
the infant comes of ape. 1719. 
- -2dly. Perhaps, before, ibid. 
Convezance by leaſe and releaſe by an 
infant, is only voidable, not abſo- 
lutely void. 1 to 1809. 
Ait The A ndeleed to an 
infant, to protect him from being 
- Injured, ſhall never be. turned 
into an offenſive weapon of fraud 
odr injuſtice. 1802. | 
_adly, Acts of an infant, which 4 
not touch his "intereſt, but take 
effect from an authority which he 
be is truſted to exerciſe, ſhall 
Ii him. ih. 
3dly. 89 ſhall all right acts which 
he ought to do. which he was in 
a2 way, or through any means 
compellable to do; though he 
"doth them without ſuit in law. 
1801, 1802. | 
| 4thly. There are ſome acts, which 
' he has, after full age, election 
either to avoid, or to confirm. 
5 5 | 
gthly. He, can not bring a dum 
wit infra ætatem, till after his 


6thly, 


8 5 


| 


7 
* 


F 
<4 


ow | 


deed is wordable only, and not 
void: namely, whether the . 
| demnity of the inftfument ; or 
tte /emblance 0 


deed upon the face of it. Page| 
1804. 


va Le by an infant, by} 
deed, upon which no rent is re- 
ſerved, are woidable only,” not | 
Vol. 1806. 


is only voidable : 


a caſe nay happen, where it 


would be more beneficial to 
; _- the infant That the deed| 
|| « ſhould be conſidered as void.” | 


ö e 
M . 


A jaune W againſt ſeveral de- 


fendants can not iſſue upon diſtinct 
rules for one or more information or 
informations againſt each, 1271. 
Proſecutor ſhall pay coſts, for not going on 
to trial. 1305. 
"I 1 5 of peace for refuſing to 


cen'es to publicans— 


ate | Shall not be granted, for their | 
— they have | 


mere ref foug < 


a a diſcretion to grant or refuſe, as | 
5 : ow ſhall ſee to be right and 
| - 1317, 1318. But 

. Shall be granted, where ſuch 

| ariſes from a corrupt mo- 
tive; as, © becauſe the perſons 

4 applying licences would 

* not give their votes for mem- 
«© 'bers of parliament, as the juſ- 


22 of the Pn 


455 Eh A diſcoion- of the 17 kind, as are wes eccle< 
_-. ground upon which an infant's | 


G6 of benefit to the | 
infant, from the matter of the 


fiaftical courts. Page 1438, 1439- 
The court will never grant an informa. 


tion, upon the application of the At- 
torney General, in caſes proſecuted by 
K crown, 1565, See Practice, and 
V. infra, accord. 
Criminal i informations differ very widely 
from informations in nature of 90 
 warranto; and depend upon different 
ue laws, and reaſons. 
1 1 3 


church, and inſulting the rector; 


thodiſts.) 1683, 1684. 

iſ. The rule was diſcharged with 
co, becauſe the truth was ſupe 

preſſed. ibid. 
a dly. A A licence from the | biſhop 
„to preach,” will, in fridne/s 
| (though not always in practice,) 
authorize the perſon to preach in 


285 ; and not in any other dioceſe. 
1 
3dly. Methodifts have a right to the 
ee a of the court, if diſturbed 
in their decent and quiet devo. 
tions: So have difenters. ibid. 
Granted againſt two juftices of peace for 
a burrough, for rng to grant a 
licence to fell ale, from a morive of 
reſentment. 1716, V. ante, 556 to 


555. 


Intonation in nature of Quo Mar- 
e 


Shall be ae where the right is 
doubtful and diſputed, in order to ry 
it ; unleſs there has been ſuch an 
acquieſcence as ought to prevent it. 
1486, 1487. 


4 tices would have had them.“ | No certain rule is fixed for ſuch acquie/- x 


ibid. V. ſupra, p. 561 to 565; | 
and p. 653, 654. 

For a conſpiracy 
tranſaction contra 05 more, an in- 


formation undoubtedly lies. 1434 to 
1440. And 
Th;s court is the cuſtos morum of the peo- 


ple; and has the ſuperintendency of The crows may take what Mes it thinks. 
| offences contra bonos mores, if you ex- 


cence : It may be varied by circum- 
Aancet. ibid. V. infra.” 


confederacy in a | The line is not drawn and fixed, where- 


the rights of elefors can be gone into 
at all, or how far they can be gone 
into, on trial of the rights of perſons 
elected by them. 1487. 


proper, in order to ſhew an uſurpa- 
tion of the franchiſe. ibid, , 


cept ſuch offences of the incontinent. 
Vor. III. 


225 


161 5. 


Sy F or obfrathing divine ferwice in che 
- Sthly. A Surrender by an infant, by | 

| It has | 

never been directly adjudged to | 

1 void. Vet it is poſſible that | 


(who was a favourer of the Me- 


| that particular biſhop's dioceſe | 
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1 zdly. On the preſent application by 


| * and Inn keepers. see Detaine, | 
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| The {raed of Weſt Lor, was elected al” 
_—_— * 5 


e been capital burgeſſes. The 


; bing refuſed to grant an informa- | 
tion againſt him, for acting as a capi- | 

3 any rea- | 
ſon why theſe' two offices ſhould be 


ys | ö 


tal burgeſs; and did not 


compatible. Page 1615, 1616. 
Will lie, for holding a . leet, 
1821. 5 
For holding a fair or ee 
tſt. The king's Atiorney General may 
-file one, for uſurping this franchiſe 
the crown. 1812 to 1823. 


upon j 
2dly. But © Whether the king's co- 


t rener and attorney co have 
* done it before 4, 5 . & M. c. 


| | 9 18, and g- Ann. c. 20, or can 
7 now do it by leave of the court, 
is a queſtion that has been greatly | 


litigated, but never ſettled ; and ſhip was loſt: But he had par 


was now left z»/ettled. ibid. 


a private perſon, it was not ne- 


ceflary to determine whether it | 
* could be granted upon a private 


ee perſon's application” ; cauſe 


the ur pation was not ſufficiently | 


ſhewn, 1821. 
Ahh. Such an information will nof 


lie, for merely encouraging aud pro- 


moting the holding a fair or market. 
3810 to 1819. 


Bree. 
Intolvent Debtozs. See Debtors, 
Inſpesion— 


of cor or poration-books, &c. —See Books 
(of C ofporations Sc.) | 


* and Juduftion. See 25 
nefice, Lapſe. 


Inflalmengs. | 
Bonds conditioned for 8 of mo- 


And, for 4 century 
ewards of that corporation 


ney by inſtalments, are within 4, 5 


e 


Aan. c. c. 16. 6 13. Page: lads to 


Bonds conditioned for pa 


the loſs happened; " having agreed 


1375. See | Praffice re of 
money into court.) 


groſs ſum; and a ſubſequent agreement 
to take ĩt by er | 9 And 


\ 3g L 


A 8 TY 13 to es the 


_ of _ other; and that when 
any of the ſhips. wherein ar the 
members had 10 
the reſt ſhould contribute to ſuch loſs, 


But every member was obliged to 


prove a property of oo). in a ſhip; 
And if he would cea/e to be ponds, 
to give /ix months notice. plain- 
tiff had the requiſite ropert . H 
hip; W a member ; a 


with his intereſt in the. ſhip, 


with the purchaſer of it, ** to pay 


500 J. if a loſs happened within three 
months,” He had not given notice of 
ceaſing to be a member. The court 
gave judgment for the plaintiff; 


holding, That he continued inte, 


Teſted in the ſhip, Fog this loſs. 


hr 1 FB 


0 * 


1 


If 5 l. per de. be reſerved on a we- 


_ goge, with condition ** to accept four, 


% punctually paid ;?* the debtor-ſhall 


TT" 4 


not have relief in chancery, after the 
day of payment is elapſed: Other- 


wiſe, if 4 1. fer cent. be roſerved, 
with an agreement ** That if it be 
*« not punctually 
the mortgagee ſhall pay fue. 

The former is a condition uot perform- 
ed > The e is conſidered as a be. 


nalty added. 1373 10 4575. 


Joſnt-Cenants. | 


A Joint-tenant can not make a 9pill of 
What he holds in jointure.. 2496, 


. 1497» 


ft 


ent of a 


roperty, ſhould be loſt, 


— 


paid at the day, 


1 
. 
e 


4 Table of the P 1% 42 © 
7s 


: . 35 K. 8. c. f. 54 725 1748 a. 
ble The jointure can not be fem WER 
worm: arty as it may be | 


g 0 8 Stch quill is void, both ut a 
| mon Jaw, and on the flatute of 


Page 1496, 1497 


- by 0 feeffment to uſes, 1497. 
zaly. uch a vill made during the | 


Jointure can not BECOME 4 gend 


one, hy the deviſor's afterwards | A 


happening to ſurvive all his 
joint-companions; unleſs it be 


republiſhed or renewed by ſome |, 


+, ._ confirmatory act. 1497+ 

l 4hly, Perkins 96 5. title, De vi- 
eis“ ſection 500 denied, in the 

"Yenſe endeavoured to be put upon 

ie 

Lege. Hit. 


* . * * 3 
7% . Z 1 
- 3 | 


II 7 1 


read by the party rendering it, bis 
«« Et prediftus the defetidant ſimi- 
r liter,” inſtead of Ef predictus the 
3 plaintiff ſinjiliter,” is not a ſuffici- 
ent objection in arreſt of judgment. 


1793, 1794. 


= on identity of perſon. 1810, N 

| 1811. . Identity. f 
Judges. 

Fofier's death 1440 1441. 64 

Only zbree lane Michaclmas term 


1763, 4 C. z. 1441, 1450. 
Yates appointed. 1451. 
3 ae! 1 Alen ſucceeded him. 


Drier s death. 1733 
Judt 


Upon a xvarrant of — given 70 a 
an ſole, who afterwards marries — 
How to be entered . 1471. See 
Baron and Feme, | 

To what day a jadgment ſhall relate. 
1596, 1597+ See Common Recovery. 
- Shall not be lightly ar reſled, after a 
verdict. 1725, 1729. 
iſt. The court will not intend any 


8 
= 
* 3 
— 
8 
. L bo 
- 1 „ 


and explained in its true : 


a age to grant licences. 


thing, to overturn a judgment. 
1728. | 
2 


24. They will; jafter verdi@, orer- 
rule an objection, which they 
2 have liſtened to upon de- 


| ee | 
_ * 4 the A Tefice if 


a Ad 
Faces. 
TY 


Are 


bay oe challenged, if he is vide! the 
Jmalleft ME of intereſt; influence, ; 
or bias. 6 to "9, | 


"ties 35 the Hence 


1347, 1318, 
V. Information, Licence, and /utra, | 
(under pa. 556, 564. and 653.) 

The paarter - ſeſſions have no juri/didion 
(even ſince 17 G. 2. c. 38. $4.) to 
make an original order, in the firft 
inſtance; WITHOUT any previous ap- 
plication having been made to aue 

juftites (V. 43 Eliz. c. 2. f 4. and 
$ $6. ) * for late overſeers to PAY OVER 

* monies to their ſuccgſſors.““ The 
17 G. 2. c. 38. makes no alteration 
in this reſpe# . It had quite another 
view. 1366, 1367. 

Quarter-ſeſhons cannot proceed after the 
day when their jurifdiction is to ceaſe, 
by a ſtatute which repealt it: 
though i it was, before that day, fully 
attached, and all requrfiter romplied 
with, 1457. See Priſoners. | 

Quarter-ſefliony can not make a new ſca- 
venger's rate, upon appeal: And Qu. 
Whether they can make a zew poor's 
rate. 1460. See Rates. 

| Secretary of State—Qu. Whether he is 
a juſtice of the peace, or a conſer- 
vator of the peace. 1742 to 1768. 

See Secretary of State. 5 


+. * 


- 2 


Landloꝛd—See Rent, T. enant, Statutes. 
Ir his tenant for life or years, or any | 
claiming under ſuch tenant, yi. * 
holds 


/ 


i - right of it. 


- of double tbe YEARLY value, to be 


recoyered b action of debt tc. c. 


by . 2. . 58. 8 by * 1607 to 
1609. . om po n Mw 1 


If his tenant gives zotice „ of quittin at 


* the time therein mentioned, and then 


refuſe to quit, he ſhall pay double the 


"RENT; to be levied, ſued for, or re- 


covered, as the ſingle rent might} 1 1 


have been. ** 11 6. 2. 6. 19.918. 


1605. 
aſt, F notice nook not to be in 
 epriting, as the landlord's is re- 
quired by pc 2. c. 28. F 1. to 
be, 1607 to 1609 
. 
within this which is xot con- 
i to fach tenants only 'whoſe 
power to determine their leaſes is 
| Partiedery gy in Wen ſales. F 
id 


ary e "Ras" Tax: 
An d. may gualify the officer to ac 


41 @ commiſhoner ; though the officer 
has no other qualification beſides his 


office and what belongs to him in 
1239, 1290. W 


| Lapſe—Sec Fas LOW 


V to be compared, ander-21 H. 8. c. 13. 


89 9. from the time of induction to 
the ſecond - beneficez not from the 
time of inflitution to it. 15 10, 1511. 


5 
N 


The law of nations is part of the law of 


by way of covenant to py Me * 
Gra hab See Powers, a 


AI > 1 Py 


' 


5 


England. 1480 to 1482. See An- 
72 tafſador. aa 
So 1s the law of merchants. 1669 (o 
I 67 5. See Merchants. 
Leaſes. 


| A Jeaſe may FR made, nicks a Seung | 


» uſing 


2 


| 


WR of the ds Aa. | | | 5515 


4.4% over, _ ſhall, after demand | 
made and zotice in" evriting given, for | 
2 poſſeſſion, pay at the rate 


Cannot be given in evidence, 

ing ſtampt. Page 1563. 
Whether a writing — or 5 > 2 
liberty to dig for lead ore, during 
the whole of the grantor's termy be or 
not a leaſe," 'or- what fe # it; lee 
Wen en WING" to agus. | 


Leek. See Cons Le 


ente 


To fil ah—Re 2 of 1 131, 
1318. yrs tbl (under pa. 
N 1318) 4 V. a, 653, 


To dts not extend to other dio- 
ceſes. 168 * 525 wr | ba 


tion. 


— are cio 


treit. ; 
28 of 


A 1 1 of the mayor, 1 and 
common council, That no perſon 
the trade of a burcber there 
„ ſhall be admitted into the freedom 
*« of the city, in any other company 
«than that of the burenzzs“ 


is a good by-law. 1323 to 132 * 
£1] Wharfs, in Lend. on. 5 9 


| r408 to. 1416, 
See Wharfage. | 

Courts of con/crence has a mixed juriſdic- 
tion Ee as well eguftable, as legal; and 
proceed fecundum eaquum et eue: 
And they may proceed againſt an 
attorney, notwithſtanding his ſerv- 
ing them with a writ of Privilege. 

1583. | 

A — in London (as appeary in their 
liter albus is That where a fene 


* covert of a huſband uſeth any craft 


in the ſaid city on ber ſole account, 
„ whereof the buſband meddleth no- 
6c ihing ; ſuch woman ſhall be charged 
af @ feme ſole, concerning every 
thing that toucheth her craft: Agd 
« if the huſband and wife ſhall be 
© impleaded, the wife ſhall pizad 41 
© a fame ſole: and if ſhe is condemned, 


« ſhe ſhall be committed to FOO - 
| «#4 jne 


* — 
2 * 


: R 


LAMP ke has 2 ſatis faction; and the 

e byſband and bi goods ſhall zoe be 
be charged or impeacbed. 
ine, 


able to a commiſſion of lant- 
rauptcy. 1783, 1784. | 
or + But the commiſſion ought to 
be confined to matters in the way 
N ber trade. 1784. 


34ly. IF ber buPand becomes 12 


rupt, and afterwards fe becomes 


bankrupt z the. huſband's afſi2nees | 


Kean not take ber effects: They 
© belong to her aſſignees. And 


the queſtion is nor between huſ- 


Hand and wife; but between | 


Hit ereditors and her creditors, 
ibid. 


: day, . eee ee 


or has not a right, as between 
vim and bis wife, to ſeize her 


effects, or puta ſtop to her ſepa- | 


rate trade in futuro; yet, cer- 
. - eajaly, neither he nor his aſlig- 


nees can meddle, fo as to injure | 


ber creditors. , 1782 to 1785. 


Sthly. An attion pon this cuitom | 


can be brought only in London 


in a ſuperior court, by way of 
defence, 1784. 

-  /Gthlys This cuſtom doth not inter- 
fere with marital rights; Ir only 
reſpects trade and commerce. 


1 DW, l . 5 . 
Lane 
Confined right y nnd evafonably F but with- 


_ out any le * NE OO: 
Hall GE 


| MPandamus. 
Wa RE third is a right to exe- 


cute an office, perform a ſervice, or 
£ exerciſe a franchiſe; and the perſon 
is kept out of poſſeſſion or diſpoſſeſſed, 
and has no oTHER /pecthic legal remedy, 
the court ought to aſſiſt by mandamus, 


| _ reaſous * od alſo ot! 


l Such Jeme cover? /ole rrader is | 
* 


4 Tas of the — 


Page + 


: 


But the cuſtom" may be pleaded | 


4 


gee | 


| 


£ 


public policy. Pot 1266. and J. 
ſupra. W to e And infra, 

1660. : 5 f 
It is a prerogative, writ, and mas 3 intro- 
duced to prevent diſorder from a fai- 
lure of juſtice and defe& of police; 

ibid. and has, of late years, been libe- 


rally in ed, for the benefit of the 
ſubject and the advancement of juſtice. 
1269.— t has been granted, to admit 


lefurers, clerks, ſextons, ſcavengers cc; 
to reſtore an alderman. to precedency, _ 
an attorney to practice in an inferior 
court: it ought, ſince che act of tole- 
ration, to be extended to protect an 
endowed paſtor of proteflant dillenters. 
1267. And accordingly a mandamus 
was unanimouſly. iſſued, directed to 
the truſtees under ſuch an endowment, 
requiring them “ to admit Mr. Mends 
to the w/e of 4he pulpit as paſtor, be- 
ing duly elected thereto ; the ſaid 
truſtees, and alſo Mr. Hanmer the mi- 
niſter or paſtor in poſſeſſion, having 
poſitively refed either to try the. va- 
lidity of Menas's election in a feigned 
iſſue, or proceed to a new election. 
1269, 1270. 
Toa corporation « to 2 to elefion of a 
corporate officer, in the ſtead of one 
* againſt whom judgment of ouſter is 
«« figned”—awho has à right to move 
for it ; ; and when. 1386, 13955 Fu 
Practice. 5 | 
To appoint overſeers—The court have no 
power to iſſue it, but upon the ſuppo - 
fition'** that the place is a village or 
6 townſoip.”! 1391 to 1393+ See vil. 
lage. 
To admit and ſwear chur: — 
the eccleſiaſtical judge returns ps 
canſes def en ding lefore himſelf conteſ. 
ting the right of election; and that he 
can not admit and ſwear them un ri. 
it hall have been jadicially determined 
« that they were a#y eleded.” 1421 
to 1423. N. B. There were allo 
croſs writs of mandamus. - | 
iſt. This return was adjudged bas 
and a peremptory mandamus awar- 
ded. ibid, 
| 2dly. Heovght to obey both writs; 
for, it is without prejudice to the 
rigbt of either claimant, 1422, 


R 


— eee 
Xx; a 


e A mandamus re right. 
Page 1423. 

© 4thly. The eccl efraftical judge can | 
_— er air votet. 


de ic Woe. : of 1 bb uon pile 


, 116. 1. c. 4. 9 3. 


It. The ma 
: ol icr, 
rule to ſhew/ cauſe. 


— ae ado ought to have 
1453. 


s \guite clearly, that there 


e his/been'xo due election. 1454. | 


ben 4 5, under pa. 2014 
34ly. It muſt not be zoo /pecial.. ibid. 


10 to county j vſtices, to receive and 
bg coo upon à general traverſe to a 
RESENTMENT ha ñũpaſtice , peace 


Vvron View of a highway being out of 


5 n 1530 to 15 32. See Highway. 


To reftore corporators, was directed to 


te mayor. 


The mayor made and 


1 in 1759, a return that he had 


W 
7 3 £4 


vered it to their agent; 


i; 


66. pe 


acted as in- burgeſſes, in conſequence 
. of it; but it was zever FILED 71 


1764, about 7wo years AFTER THE | 


© "MAYoR*s DEATH; (who died in 1762.) 


It was moved that this return ſhould | 


6 5 be taken off the Ale. Cauſe was 


* 


mewn. But it ended in a rule * con- 


ſent. 1641 to 1645. 


Lies to the 4eepers of the COMMON SEAL 


of the univEASITI of Cambridge,com- | 


manding them to put it to the inſtru- 


ment of appointment of their rcn- 
©" "STEWARD, purſuant to a grace En 


in ſenate. 1648 to oy 


_ "Reſolved | 
1. The queſtion turns upon. be real | 


merits'of rhe election, not upon the 
Arrlaralion of the proctors. ib. 


2. If there is a clear rigbt, there 


muſt be ſome remedy. 1659. 1660. 


ig. A mandamus is the proper remedy, 


pbecauſe there is noo: ber ſpecific ade- 
' quate one. ibid, V. "Jupra, 1945 
1266, 1267. 

4. The ear! of Hardwicke was regularly 
- Writs. 1657 to 1663. 
1. The mode of election is good, 
under a age of 240 years, 


| be made a party to the | 
* 2 It ſhall nor be granted, unleſs it 


* 


ſtored them.“ In 1760, he deli-| 
and they 


þ ; 


þ 
2 


notwithſtanding a Jub/eguent. | | 


charter which ſeems to pre- 


2 N 1 IX: + aha y * "IP $3 
. . , : 
. 


2 


| 


* 8 7 ** * 2 
145 5 19 3 1 2 To - 
Y * . c bs.) 
: St * * 7 7 
Nan A8 
* 
f ; ** 15 
9 3 * 
% 
f $$ 
2 \ 
* * 
1 
| . 


ſeribe a een, Neg” tins | 
tion. Page 1656 0 1663. 
1. A new corporation: muſt take 
- a new charter as it i giyen 3 
but a corporutiom 'alr ex- 
Ming are not obliged to 

_ © new charter in toto. "They 

2 may act partiy, under it, and 
. partly, under their old charter 
ans preſcription. 1656. 1661. 

166. 

2. The new. chafter (of Queen 
Elizabeth) could: not men 16 
repeal the old cuſtoms and uſa- 
ges of the univerſity, errepr in 
- thoſe caſes where the univerſi 
choſe it ; Per Mr. on Wit. 

„„ 808.166, 
3 The corporation of dhe unix 
wvorſities are Lar-e ations 
per Lord Mansfield; and the 
crown can not late away from 
them any rights that have been 
formerly ſubſiſting in them un- 
det old charters or ee 
Aſage. 16565. 

4. The franckſs of a W Het, 
though. anciently granted to 
the torun of Cambridge, ſeems 

at preſent to be in the poſ- 
ſeſſion of the 2 1660, 

ee 

2. Five of Lord Hardwicke's votes, 
wiz. Three reſumed: graces, and 
thoſe of the two *ſquire<beadles 

385 voted in the regent · houſe ; 

were holden good votes, 1658, 

1659, 1663. | 
3. Mr. Pitt's vote againſt Ld. H. 
was bolden a bad one. 204%, | 

1662, 1663. 

1. He voted in che regent- 
bouſe; which he ought not 
to hes done, after his guin- 

— Quennium Was 1j 
2. Being made maſter of arts 
roa mandate, his degree 
commenced upon lis inaugu- 
ration and before the general 
commencement. 1644. For 
3. An honorary graduate, com- 
mences at the time of Pro- 
nouncing the words ** incipe 
* magier : an ordinary re. 
£ilar graduate, ot ll 


1 — 


the 


the ha commencement. 

| | Page 1658, 1662, 1663. 
To appoint a pariſh-clerk. The nomi- 

natios was in the rector: the appro- 


* 1 
0 2 » a * * 


bation, in the veſtry. The rector 


nominated, 'The veſtry met. Some 


ſigned their approbation, none difſented | 


expreſily. But ſome demanded a poll. 
This was no pisszNr; difſent muſt be 
10 amen. 1 See Soon. 


be loſt or taken 

voyage. 1845. 
And a voyage to Newfoundland, and 

92 Auer to Spain, Portugal, or ſome 
6 port in the Mediterranean, - was 
| - holden to be one entire voyage; and the 


<vazes not payable, though the ſhip |. 
| had arrived at Newfoundland, and | 


was taken in its voyage from New- 
0 to the port of e of 
the UK. 4. 5 


1 Fairs; 


«© a quo warranto will lie, at the a 
" 3 of a private perſon, 

«© holding them.” 1812 to 1823. See 
| Information in 2 77 225 ns ed 
An . 


| Warhal— 


Of the Kin ing's Bench 
? 1. Acts of parli 
office are 8, 9 W. 3; . Me and 
27 G. 2. c. 17. 1289. 
2. May ad? as a commiſſjoner of the 
land tax, under the qualification 
of his office, though he has no 


other qualification. 1289, 1290. 
by 1 4824, <5 


Merchants. 
Their /aw is the law of the land : 


* 2 52 1 3 * 2 2+ ab n 3 \ 
- 5 * r 4 i Ws 4x 9 
7. — 7 * N * =. . ” q 2 
: nd * e : . 
9 80 - 2 WY 2 
eee 8 : : E 
1 ISIS 24 5 . o 
N WW owe 
2 1 
*. 
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His e s are not payable, if the ſhip | 
e the end of the 


b „Whether an en in nature of | 


for | 


t relating to this | 


And the court are to judge of it: 


E 
, ire 8 9 * 5 


? 


not the jury. Pa 1699 to ph 1 
See Bill of 2 2 


The ha of a. confederation is no ob. 
jection, in commercial undertakings or 
promiſes. ibid. See ow 15 Ex< 

* change. , e if 


— , * 7 C 5 « 
* 5 
, .. 2 . * 


ta king's meſſenger defending. himſelf 


under a ſecretary of ſtate's warranty 
muſt ſexy ** That he acted in obe- 
 Gience to it. 1767, . See Se- 
n 27 State. e 


aebi | 


If difturied. in their decent and quiet des 
votions, have a right. to the protee- 
tion of the teurt : So have differters. 
1683, we N | 


Mines. 


ü Cral mines are rateable to the poor : ü 


Leaa- mines are not. Coal. mines are 
ſpecified in 43 Ex. c. 2. And the 
Specifying them excludes other ſorts of 
mines, 1341 to 1 345. 


Mortgage. 
The proper method of reſerving intereſts, | 


ſo as tu have it za paid. 
1373 7 1375. ,—See 1 


en 03 


1 : =; 

Are intended to guard the civil autho, 
rity, againſt the military. 1262. \ 

Are not drawn up with nicety, nor by | 
lawyers. 1262. 

Shall be cox/trued equitably and favour- 
ably for thoſe Who act fairly under 

them. ibid. 

A deputy high-conſtable, appointed by 
parol only, to do the buſineſs of quar- 
tering ſoldiers for his principal during 
his whole continuance in office, may 


billet ſoldiers. ib. 
New 


* 
| | 
i 
1 
1 
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I 
1 
5 
2 
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23 
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Not granted, in a hand * 5 
a verdict in favour of | 


— 


The court, not the we; are to jud ge 


* exceſſivencls of damages—See vr. 


Judges ought to lean againſt every at- 


The notion and idea of it. 
It came into our law, from the civil 


Bratton is the firſt of our lawyers, that 


| But the objection does not hold, when 
1669 | 


. riſh,” 


The violation of a public law (1 Eliz. 


> e Page 3 1255s 1256. 1 See Fo 


 Ejedtment. 

1308. 

Granted upon 
the defendants who had andertaker to 
. Honour the bill of exchange that the 
plaintiffs ſhould draw upon them. 


. 1669 to. 1675. . Bill of Ex. 


_ change. 


of the law of merchants. ibid. And | 
' fee Bille Exchange. h | 


The court teeing great Malen to ſuſpekt 5 „35 ST Ls, th 
«© that very improper methods had | . | | 


been taken to procure evidence, | 
. «< ſet aſide the verdict, on payment of | 
ce coſts. 99 ibid. | 


Non-Dute. | 


tempt to nonſuit a plaintiff upon ob- 
jections which do pot relate to the 


_ Teal merits. 1243, 1244. 


1670. 
law. ibid. 


mientions it. 164. 
Plowden adopts it, and explains it agree- | 
| ably to the Roman law. 1671. | 
It was calculated to prevent inconve- 
nience from hafty inconfiderate promi- | 
ſes and undertakings. ibid. 


the undertaking 1 is in writing, 
to 1671. 

A departure from any right, or a ſuf- 
penſion of purſuing it, is ſufficient to 
© graft a verbal promiſe upon. 
to 1678. 


| © Nuſance. La 


155 


c. 17.) is not within the ivca of a 


— , 


A: N officer 55 Ae a nt 
a ſecretary of ſtate or of a juſtice of 
3 muſt few That he acted in 
70 obedience to 1 10 1767, 1768. 


1 


I; 2 4 


Appointing over/cers for a will or town« 
fp. 1392, 1393. See Village. 

For over/eers to pay over money te their 
fuccefſors, 1366, 367. See Juices 
% Peace. 

On appeal from a e rate, or 
from a poor's rate. 1460. See 
Rates, _ 

For appointing overſetrs for the reſpect- | 
ive diviſions of large pariſhes.” 255 | 
to 1615. See Pariſh. 

| Committing a. rogue and wagabond to 
the houſe of correction under 17. G. 
2. c. 5. 9 * 1636. See Commit. 


ment. 


| For appointing everfre—mande on Eafter-, 


Weaneſday 1766, appointing: * 
% for this preſent year 1766,” 

good order: It plainly means the 8 
feer's year, not the 285 of our Lerd. 


95 


wat; 


4 of Sans. * 


An anmarried woman was ordered by 
two Juſtices ce to maintain her baſtard, 
by paying 8 d. a week, ſo long as 
« it ſhould be chargeable to the pa- 

She afterwards married. 

Then, being married, ſhe was, for 
diſobeying this order, committed to 
the HousE OF CORRECT310N ; there 
to remain without bail or mainpriſe, 

except ſhe ſhall put in ſufficient ſurety 
« to perform the ſaid order, or elſe 
_ «« perſonally to appear c, Or be 
otherwije diſcharged by due courſe of 
law. 1679 to 1682, | 


Reſolved 


- 
3; * bs” 33 
12 A 7 4 
N 2 
v 1 1 * 


1e. A feme covert 
_ +» mithed for ciner. Page 1679 to 


- 6g e 
zZaly. There is =o need to ſummon 
"WR huſband 


the criminal conduct of 
e 5 
4thly. Producing baſtards is an of- 
 \fence, a crime, by 18 Flix. c. 3. 
expreſely. ibid. . 5 


Sthly. Therefore the juſtices may 
commit her, either to the county- | * 
' gael, or to the bouſe of correction 


Por, the is within 6 G. 1. b. 19. 
„ Wel. 40 


| Gthly. The adding the words, in the | | 


concluſion of the commitment, Or 
4 tobe otherwiſe diſcharged by due 
« courſe of law” —is onl 
| cautela, and ror nocet. 1682. 


and a proper entry was made of it 


in the regifter-beok of the pariſh : |. 
But neither the miniſter, parties, or | 


_ witneſſes stGneD the ſaid entry, 


' purſuant to the directions of 26 


GG: 2. . 33» & 14. 15.— The f 


want of Aging the entry does not in- 
validate the marriage: But there 
ought te be an information grant- 
ed againſt the mini/ter for omitting 
it, if it ſhall appear clearly that 
4 it was owing to bis neglect.“ 
Note-—It is not incumbent upon 
the perſons married to prove 
that the banns were pub- 
© liſhed.” 1317, See my 
* Settlament- Caſis, pa. 50% 
No. 163. John Moe, 
Maſon went together, declaring 
They were going to be married; 
and returned, declaring, ** They 
*© bad been married; and they co- 


/ 
* 


habited as man and wife for about | 


thirty years, till Elizabeth's death : 
Their ſon, (the pauper) was bap- 
tized, and 


Vor. III. 5 


. bo > 1 
is liable to be pu- 1. 


: He is not liable for | 


nimia |. 


"Ne. 162. Jobs Meredith and Suſannah | * 
'  Fenkins were married by bans; | - 


and Eiizaletb | 


Coe es 


No. 


regiftered as the ſon of | 


tin & 


1 Table of the Pri 


Jobs and Elizaleth Mere. Ona © 
queſtion, ** Whether they were 
* man and wife at the ſon's birth,” 


the ſeſſions refuſed to admit John 


Moes to give evidence ** to deny his 
« marriage, and to prove Eliza- 
Seth to have had a former bus 
« band then living.“ It was now 
objected, That they ought to 
% have admitted him to give evi- 


1 dence of his never having been 
4 lawfully married.” ; 
_.  Mansfie/d ſeemed to think that 
thirty years cohabitation as man and 


But Lord 


wife was ſufficient proof to the 
Juſtices, whereupon to found an 
order of removal ef the ſon. The 
objection was afterwards given up; 
and the ſeſſions'- order affirmed by 
conſent, on diſcharging the recog- 


_ -nizance, Note— The name of this 


caſe (Rex v. Inhabitants of Stock- 


land) is omitted at pa. 1330. See 
my Settlement Caſes, pa. 50g; and 


* he 
164. Philip Warfil! bound himſelf 
apprentice, by indenture ; and in- 


habited with his maſter above 40 


days in Milford: And falling „ct, 
He, on accounT THEREOF,” with 
the con/ent of his ſaid maſter, went 
to his father in Bewley, and there 


continued 40, days, and was six 


all that time. On his going to his 
father, the ſaid indentures were 
mutugily gi ven up, but not cancelled. 
Page 1447. See my Settlements 


Cafes, pa. git, 512. 


it. The 3 4. M. c. 11. 
. $7: requires a hired ſervant to 
be then unmarried : But ſect. 
8. does not require that cir- 
camitance in an apprentice. 
2dly. An inhabitancy by reaſon 
of fickneſi ſhall not gain a fet- 
o 5 
3dly. The indenture's being gi- 
wen up, amounts to the ſame 
thing as if it had been cancel- 
led. See No. 95. | 
165, John Milausod, a lad of about 
16 or 17, agreed with his father - 
in-law, a button-maker in Holy 
Trinity, ** to live with him in his 
c houſe, and to work at his trade, 
3A Gs % and 


- x ; * 
EY p 
OP 1 "4-8 4 $2 * » ö * 


be and to be paid at the rate 


„ ONS PENNY PER ROSS for FA 


e Zuttons he ſhould make (being 


« the ſame wages as the father: 


+6, Bs 8 paid to the other workmen 
6e hi 


employed,) deducting at the 


| : Fe rate of 5 
** meat, drin 


4. a week for his 
k, waſhing, and lodg- 


eig.“ This is ner a hiring for was procured by Mr. Beh to 
8 8 year, either 3 7 or implied; } ſerve the office of conflable of the 
nor like any of the caſes where | tithing of Hamlrouk in the parith - 


there was - a hiring for a year. 
This is the caſe of' a workman 
.. hired to work by the pjECE., In- 
deed, biring in general and indefi- 
pitely gives a preſumption of a hiring 
for a year, where the yature of the 
ſervice and ſubſequent facts concur 


do render it probable that it was ſo 


1 


| 
No. 


* 


— N 


* 
4 


could communicate none to his 


the time of his re/deace upon 
TN OE EOS ͤ // 0 
167. William Merrick (the pauper) 


of Winterton in Mr. Bayly's flead, | 


in order to gain the pauper a ſet 
tlement in interton. He a 


accordingly wars into the office be- 
fore a juſtice of peace, and /erved 
it for the whole year; curing 


which time he lived in the ſai 


. tithing ; But he'#ever was rag 
SENTED thereto at any court- leer, 


rie from his father, 3 3 
Der- Norton For, the er 
having u /e1{/ement at Salford, 


meant. Page 1448. See my Settle- 
ment - Caſes, pa. 513. See alſo No. 
532, No. 98, No. 146, No. 157. 
And No. 160. + : 
No. 166. Peter White, being ſettled in | 


as conflable in his own right. The 

_ euſtom has been, time out of mind, 
** tO PRESENT, all gonffables to ſerve 
*© for the ſaid tithing, at the ſaid 


Over Norton, purchaſed a tenement 


in Salford, for 29 l. and lived in| 
it 36 years, and continued to live | 


zi it: And his ſon, Peter, White 


the younger (the pauper) was born | 


in it, and lived with his father as 


part of his family till eight years 

ago, when he married and left it, 
and lived ſeparate, but never 
gained any ſettlement but what he 
pErIvED from his father. Two 
Juſtices removed the ſon from Sal- 


rd to Over-Norton : The ſeſſions 


quaſh that order. This court 
quaſh the order of ſeſſions, and 
affirm the original order. 1452. 
See my Settlement-Caſes, pa. 516. 

' Iſt. The father gained no ſetile- 


ment in Salford, by this pur- | 


chaſe ; but was Barely irre. 
moveable from thence, /o long 
2s he inhabited bis purchaſe ; 


in the ſame manner. as if 9 


G. 1. c. 7. (.) had never 
been made. And this was 
only temporary, and did not 


extinguiſh his ſettlement at 


Over. Norton. See No. 40, 
No. 42, No. 82, No. 110. 
2dly. The only ſettlement there- 
fore which the ſon copld de- 


P 


% court-leet.” The pauper did v0 
in à ſettlement at Minterton d 
or he never was PRESENTED to 


tte office at any court-leet, ar. 
conſtable in his own right ; which 


the cuſtom requires. (See 3, 4 
V. & I. c. 13. 6 6, Page 


1458. see my Settlement-Cajer 
No. 


* 


pa. 52. 


was to PAY all ls and taxes ex- 
_ cept the window / tax; and did pay 
them for ſeveral years: But in the 
laft year, he directed the overſeer 
to call upon his tenant Bowden for 
a quarter*s poor-ley and a church- 
ley, and to tell him“ That he 


& (his land- lord) ordered him to 
pay it, and would aLLow it out 
1 of his rent. The overſeer hav- 


ing done this, Bownex paid both, 


| 


DECLARING “ be paid them FOR 
« his landlord;”” and the overſeer 
ſaid he Acc PID them accord- 
% ingly.” But the landlord, not 
being aſked by the tenant to allow 
it, did not allow it out of the rent 


till long after the tenant left the 


eſtate (ix days before the order of 
| removal.) 


168. Fames Bozwden, the pauper,” _ 
took a houſe in Gorton, | t 31. 103. 
rent per annum, and the LANDLORD 


- +> Fitibval;) In the aſſeſſments, the 
-- "rharge in reſpect of the tenement 
„ was © Bowden's.” The paupet 
«-* gained a ſettlement in Gorton. 
Page 14%. See my Settlement- 

Caſes, pa. 5 22. See alſo No. 3; 


No. 22, No. 132, No. 183, No. | 


18348, No. 1552 

No. Howe 1 
of 101. per annum at Blackfdrdby, 
and reſided upon it about three 
months. He afterwards took two 
tenements of 15 J. per annum and 
1 5 N per annum, at Leeds. "His wife 
a2 family reſided wholly at Black- 
 fordby,” and never tam? 15 Leeds. 


He was ſometimes at one; ſome- | f 


times, at the other; and after- 
wards reſided about five months 
- _ tonsTanTLY at Lens; and after 
this, ſeven and twenty days at Black- 
fordby, His wife and children 


5 deing likely to be come chargeable | 
35. to Blarkfordby, two juſtices, on | 


complaint thereof, removed them 


to Leeds; and the ſeſſions con | 
- - firmed this order. But this court | 
-  " quaſhed both: For %% "Howe | 


-- himſelf could not have been femo- 
ved from his own teriement at 
Blactſbraby, whilft his intereſt in 
it was /ub#/itg;3 and conſequently 
the juſtices could not remove his 
vor and children from thence, 
-- whilſt it remained . 1484. See 
— my Settlement - Caſet, pa. 524. 


170. Jobs Humer was bound aps 
grentice to Oldham of Caſtleton, 
- certificated to Caſtleton from Middle- 


ton; and ſerved his maſter ſome | | 


«454 years in Caſtleton; and then ve- 


moved avith his maſter into Spot- | 


land; and ſerved him there 40 days. 
He then married; and till the ex- 
poiration of His apprenticeſhip, 
which was upwards of half a year, 


' WORKED DAILY with his maſter in | 
Spotiand, but Lobo with his | 
aug, at her parent's houſe at Ca/- | 

_ FHeton, 1641. See my Settlement- | 


Caſes, page 527. 
gs 5 TY He 


| Caſtleton, V. ut ſupra, No. 


54, No. 119, No. 122, No. | 


169. Foſeph Howe took a tenement 


gained no ſetflement in | 


. ——— 


— 


11 Table of the Privtlpal Matter 


11g, No. 130, No. 171, No. 
e e 3 
Adly. It having been adimnittea 
e : 2 + > . . i 
„„ 
Adly. He is to be ſent to this 
AI , intermediately gained ſettlement 
of Spotland, and nor to his 
Former ſettlement which he had 
prior to his being bound a 


* 


. 


„„ THe ISI. 
No. 171. Janes Capon was by indenture 
bound apprentice to John Miller of 
| Bridport, then owner of a sI, 
for ſeven years, to learn naviga- 
tion and the art of a /ailor. He 
entered on board the ſhip ; and did 
there ſerve. him as ſuch, apprentices 
during the ſaid term. The ſhip was 
employed in a coaſting trade from 
Bridpert harbour; And Brintort 


as the PROPER HOME of the ſhip, 
One time of its arrival qt Bridport 


5 *  refided,: ledged, and ſerved 


his fat aſter , as bis apprentice, 


7 & 
- 


. 
+ 4 
2 


above 40 days. BRIDPORT HAAR 
BOUR is à baſen wir HIN the pariſb 
of Bux rox BrapsTocks : t was 
made about 20 years, ago, in pur- 
ſuance of an act of parliament (11 


ad be. Ee wt 


* 


* 


— 


made, to let the ſea up to it; 
through which cut, Hips /ail co the 
\. Gajon. The apprentice is clearly 
fettled in Bus rom BaapsTock. 
FF. 3 S4W. & M. . II. 5 
8.) Page 1694. See my Setthe- 
ment Caſes, pa. 531. See alſo No. 
1570, No. 183, | * 

No. 172. Villian Gilbert was ſettled 
at Uttoxeter, His mother rented 


* 4 * 


per annum in Marchington-Wood- 
children; made tne pauger and her 
and died. The pauper alone PROV- 


tp the will; and EN TEN ED as her 
EXECUTOR ; and managed and 


| 


3zA3z: A E515 


prentice. (V. 12 Arn. flat, 


_ HARBOUR ger and was conſidered 
harbour, the ſaid Fames Capon, (the 


ON BOARD THE SAID. SH1P, for 


S. 2.) on A piece of land lying within 
. the ſaid pariſh ;, and a cut was 


and refided upon a farm of 22 I. 
lanci. She deviſed it to her we 


three other ſons her Exc rs; 


— ny 6 ed Tn a note v dag 9s — 


n=. een 0454 2 a ww es 
— 


, 
£ 
— ,. 
» — — — 


— 


PPP 


— — 


» _ _ - 
SCE — + 6 
— — — 1 


e 
4 P 


— — 


. q - — 
" > pe hes n : . J = 
. ws I Zee wart En Pe terre He 9 et C9 — n 93. ʃ d. 
= y K — 8 2 — 8 : A 
— — — — — mo — - r 
- 


Ko. 173. John Gay, "bein 


4 Table of the 1 . 


- RESIDED. gen the. farm Jhe 12 or| 
| 13 "aveeks. 
ſettlement at Marchington Wood- 


lad. Page 1725. Ses my Setile- 
" 24 8 * pa. 538. 


1ſt, A ARI 2 amounting to 
e 10 J. per annum in value, of 
2 tenement « upwards ; of 101. 


The pauper gained a| 


as a Journey - man: 
| concerned himſelf 


but the indentures were vor can 
celled or delivered up. The 

tice thereupon hired himſel DG. 
veral maſters in different —.— 
the m 
never 


5 about him. He 43 and lodged 


A year in value, is not ſuffi-| 


572 to 
FV. ut ſuf LAN 111. 


42 But this man has « ll 


' 8. EXECUTOR : And then the | 
"VALUE js immaterial ; becauſe 
a man can nor * removed 

om his own, though of ever 


little value, when the inte- | 


* 
4 x3 


8 DEYOLVES upon him 4 
44 2 T. ut ſupra, No. 
4. No. 40, No. 110. 
. galy. rer who have intereſts 
+0 af of law are not within 
K. Pony of 13, 14 C. 2 
Es 12. 
No. 40, 115. 110. 
e A perſon who has an inte- 
+ reſt in a tenement of ever ſo 
dein ov AL, 
*  ghert gain a ſettlement, IF be 
SE oy 40 days, V. ut ſupra, 
4, No, 40. No. 110. 
22 years of 
age; wath William Burridge, 
a ftone-maſon of Wotton-Fitz-Payne 
« to be taken as his apprentice 
in that trade, ſor fix years 
% (fe, and that indentures ſpould 


, executed between them ac-| 
45 cordingly: 


Fears, in Waton- Fita- Pay ne. 


want. 1729. See my Settlement- 


Caſes, pa. 54% See alſo No. 95, 


and No. 157. 


' No. 174. William Hutchins was bound| 
- apprentice by his pariſh, to ſerve] 
till 24 years of age; and ferved| 
four years in St. Lute's, Then his 
maſter told him 7 go about bis| 


n a ſettlement. 


„ ſupra, No. 4. 


* 


Bat xo fuch in- 
' DENTURES ever were executed. | 
vet Gay worked for him as an ap- 
* prentice. i in his trade,, above _ | 
8 ES . 
gained zo ſettlement there, either 5 
as ah apprentice or as a hired ſer- 


85 Arge, * "wort for bimſe, if * 


* 


| maſter or an 


2 


15 175. Anne Kellets, 


the /af forty days before he attained 
24 years of age, in Se. Leonard's. 
His ſettlement. is in St. Luke's. 


The indeature continued : And the 


| ſervice in St. Leanard's can not be 
_ conſidered as a /ervice of 
ment. Page 1731, 
Settlement=Caſer, pa. 542. 
ſo, No. 91, No. 95. an 
No. 186, 


$9.9 


hired herſelf from Whit/antide 1763, 


b feſt 


"nals woman, 


to. Jobn Thompſon, of , Croftbwaite 


and Lythe, to ſerve him till bit 
Wi. 1764. The 1 method of hiring 
from Whit/untide. to Whitſuntide is 


ſtated to be the; uſual courſe of 


hiring ſervants by the year, in that 
county ( Weftmerland. ] She ſerved 


him, till Marsiamas 1763, and then 


_ © QUITTBD his ſervice. At Chrif- 


7 By 


” 


ahn T homp/on, to ſerve him at 


+ Crofthwaite and Lythe till Whitſun- 


1764 till the 


tide 19 At Whit/untide 1764, 
ſhe hired herſelf to him for ons 
Fear, to ſerve him from that time 
till Whit ſuntide 1765, at Croftbwaite 
and Lythe. "She continued in her 
faid — * s ſervice at Cro/brvaite 
and Lythe, under the /aid birings, 
from the depri g of Jaunary 

eginning of March 


17653 and then quitted his ſervice, 


* 


being lame and not able to ſerve 
any longer. Her legal ſettlement 
is at Crofthwaite and Igibe. 
See my Settlement-Caſer, 


Ha + has been fully ſettled 


63, ſhe. hired herſelf to the 


a 


45 That a /ub/equent $ERvICE . 


4e for LESS tban à year, per- 
f* formed ander à hiring for 
« 2 WHOLE year, may be 


©. COUPLED . with a PRIOR 


&« /ervice performed under a 

* hiring which was for ſe 
 ** than @ year, and Thall gaie 
| «aA my 


ad 18. ſettlement; provided 
1 4&4 « there be 1 4 the whole) 


2 2 book. a:biring for a year andy 


| jet * 0 vc ;# owes for, a n * 


urged ſenũble and bon 


| 2 "ou 3 in ſupport of his 
opinion, which might have 


Fearried — — had 
98 * e 


4 fare. 3 py TE 


; iy the. arder made at a 


"ELD he pre- 
ed, and where. the juſtices 


*<,chat the 


4585 
No. 17 ö. Jane | 
ther with. — 
om 


e name of George, Vit 


ey. 1M an order 
remova Newbars to En- 
a io by... 
and Jane his wirs : From which 
. order Ns e Was. RO Hg, After- 
Wards. 7 finding chat me 


a wr. 


by the name of Jane Moor, six GLE. 

f WOMAN«: - aber appeared and 

4295 lhe xever | was: mar- 

& ried to 5 Whereupon the 
ſeſſions, 


mention 
Page. 1840. See my Setele.. 
ment-C el, page 881. 

EE 1 t is A ſatlad point, 46 That 
| WE Fra of n to a 
x Or appealed fr 
3 2 that 11 — 

6 all the . V. at fe. 
ra, * 67 4 
_ 2dly. *©* Stare 4b is viways 


a goed rule; but never more 


2 than in caſes of ſettlements 
175 tk ge V. ſatra, No. 
laſt preceding · caſe) 


f 


hy 21 5 fettled = neo Bp 2 
ö upon that principle, they . 


Wije's. wife, obtained an 7 
order to N her to e. 4 


ned the order laſt] 
But his court guaſped 


WES 


0 


. 


oy io 727 


o 
r 
1 


4 Tui, of the — 


| No. 197: ten e abated las- 


beth Tanſur,. widow," from denn“ 


\- Kilaworth to Dun-chureb, On y 
peal, i appeated to een. by 
 PAROL evidence of the pauper and 
her ſon, that the paupet s huſband, 
Edaward Tanſurncbeing duly certifi- 
. - cared from: Dunchaveh to\South Kil- 
evorth, andi 
... wiſtrand family, »ſhe and ber fail 
/+ huſband were fam of a 
. + houſe, yard, and n-place 
chere ; and rap for the purchaſe 
thereof, | nineteen pounds and up- 
ward; and tben E Lan OUT 
about fifteen poiinds MOR E to 
in repair; and hi à new 
part of the premiſſes; and pen 


Dallas; and reſided on the premiſ- 
ſes till his death: After which, his 


widow (the pauper) continued in 


1 e bit eee eee ee. 


Then ſhe went to ſervice for five 


years, and i it. Then ſhe re- 
Nee years ago t 
Aud? ſoon od the garden-place, for 


20 J. 38. 6d. par derd of gift 


gave to her ſon part tbe yard. 
She, | by: indentures of ' froffment, 
7 ney the refidue to her ſon £d- 
_  avard; and his (heirs, to the uſe of 
her ſelf for life, as 


Nr to Edward, in fee : And 
"as to 1 to the uſe of 


air. Pauper 

dwell in the ſame; pariſs : and LET 
ber own to her fon, for fix 
and was relieved, at her Fa er's; 
and was then removed, by the ſaid 


order, to Danaburch. Tbe ſeſſions 


. confirmed that order. This court 
affirmed both orders: For, ſhe muſt 
be conſidered as a arc haſer 3 and 
the purchaſe is wit 
7: — 1859. 
e g 93. 
Iſt. The 3 purchaſe 
mult be eſtimated by the vac 
bond fide, aD for it. SUBSE» 
QUENT IMPROVEMENTS can 
3A3 not 


there with his 


* cnt 


rete ef thirty pounds 


ta the pariour, 
2 and pantry; with | 


NS. - 


nce; 


1 
— — — — 


| Gain. e. 
my Set- 
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A Tak ik Brig Mat. + WF 


not be confidered with 2 retro- * 
e They can not make the 


* 
1 2 » 
5 Sa 


Ki 155 Frior purchaſe to have been of | 12 


Dayna 
4 Mt 


It was made. 
af . This pauper became an 
re ee removal, as ſoon as 
ſhe went our. Sand 1 
No. — „ 
Na. 178. Wiliam Harri 
& 10 12 At Ce, rom — of } 
Ma to Lady-D following, under 
payment N and o 
6 pay. half the poors 3 and do 
+ 1 half the repairs. 
itt or 2d of June; occupied till | 
Ta- Day; and paid tbe 26 gui- 
meat, upon a diſtreſs taken for it. 


5 - This was n up, and acknow- | 


ledged to be a ſettlement in| 

| Uleſeroft. . Note—The name off 

this caſe (Rex v. Inhabitants of | 
Staunton under Bardon) is omitted | 


rit at pa. 1865. See my Cettlement- 

Caſen, page 558. 

| Be 179. Richard Speddy and Roſe his 
wife came with a certificate from 

Aig Jar to Afcuict. Her father, in 

cConſideration of 


2 4 Metin, conveyed a cuffomary cot - 
lage an Ffwick to the uſe of the 


ſaid Roſe for life; and after her de-| 


,_ - ceaſe, of Jane, her daughter, in 
= fee. Richard. and Roſe entered, 
and continued ſixteen years in poſ- | 
10 Fer And then Rithard purchaſed | 
Jan remainder in fee, for five | 


— and was admitted tenant Hg) 


* thereof; and continued in poſſeſſion 
"FU thereof, eight or nine years; when | 
they /o/d the ſame for 20 guineas. | 
A little before this ſale, Roſe's 5 
aunt, in conſideration bf natural 

- Your and affettion,” con veyed a moiety 
of — cuſtomary — 77 in 

i Wſpwwick, of four pounds per annum | 

b. value, to Died and Ro/+ during | | 


their lives, and "afterwards, to By 
- Thomas their ſon; in fee; and the | 


other moitty, to Jane in fee. Rich- 


|" ard and Re/e entered, aud have ręfid- Ls 


e in the ſaid tenement ever ſince, 


xd FPS . yy 


He entered on | 


natural love and 


and continued to do ſo at the time of 


ͤ WENSEITIY 
<4 


— yes their moitty t hey vr 
- laſt mentioned tenement, in conſi- 
deration of ten pounds, to Thomas 
(ho lives with them in the ſame 
houſe.) Since this conveyance to 
a RE 2 ee, The 
eto Aﬀeerwith. The 
© ſeſſions” were of we % That 
2 Richard and Roſe gained x0 ſets 
2 tlement in vici? And they 
| therefore confirmed the order which 
removed them from Afvick to In- 
| gleton. But the counſel for 44. 
Wit gave them up, as indefenfible,; 
upon the authority of the caſe of 
Leger and Marwoed, Nil. 1756. 
29 G. 2. being a voluntary ſettle- 
ment, not'a purchaſe within 9 G. 
1. c. 7. 5: And both orders 


my 42 C. 
alſo No. 124 o. 1 
No. 180. Sammel and blo was, at fix- 
teen, bound out by bis pariſh, (pur- 
ſuant to 4 — 6. 2. 8 J ap- 
ee 0 a maſter in Laa 
- "Bitrloxw, for eight yea int ſerv- 
ed five of them there, After he 
arrived at one a#d twenty, BE and his 
"MASTER apreed to CANCEL the in- 
dentures + 5. 
up his indentures; and they were 
The pau- 
Ken 25 


+  ,, CANCELLED accordingly 
per (Wilſhaw) was a 
" a year and ſerved A year in 
© Warflow. He gaine a ſettlement 
in Mars: For, ey apprentice, 
+ when of the age of 21, and his 
-- maſter, may difolve the contract; 
and it is vor necgſary that the 
__ pariſh-officers ſhould constenT to 
_ diſcharge him. ve See wy Set+ 
tlement - Caſes, FEE 
No. 181. Richard $62. hired for a 
year. to William Prange of King's 
-\, Weſton ; and ſerved him there 1111 
within TER DAYS of the end of 
the year; and then: declaring to his 
maler « That he wiſhed Or 7 
e ſettled in King” s Weſton,” he 
" _ bis ' maſter's leave ** to go and 
«5 vifit bis relations . To which, 


were quaſhed. 2 x Lag — | 


nd the maſter delivered 


the conſented. ' 
held him ſettled" in King's Weſton; | 
od 2 upon this leave and conſent 


1 Kb Hee. my , Cale, | 
No. — —— Evans, ſertled in |: 
Ain 


, married Rlixabeth Stanley, 

ſpinſter; who had before 
bor fox pounds, for the'remdinder of | 
"a term 

5 ecgludud is it fer mine years 
intermarriage with him. 


dia; leaving her ſurviving.” She 
— to refide in it, till „ s0LD 
it for fix pounds: ATEN which the 


was removed from Mickletow to l- 


|  minvton; and the order was con- 
firmed at ſeflions. But this court 
quaſhed both orders: For the 

s . s eſtate veſted in the huſbaud 
on the marriage; and he 


refidence on his own; and his ſettle- 
ment communicated itſelf 
wife. 1921. See my Settlement- 


Caſes, p. 566. See allo, No. 575 


rn 0 79. 


A  ©:gan. 


The * of the pariſh is 107 88 
to the ordinary or the eccleſiaſtical 
court's ordering an organ to be erect- 
ed in the church. 1691, 1692. 

But the pariſh can not be charged with 
the expence of it, or with the repair 


of it, or with any veau ornaments, 


vithout their ** ibid. 
ö | Overſeer. 


The 17 G. 2. e. 38. 94. does not give 
power of applying to the guarter- 
| Mons, in the be inſtance, to make 
an original order u pon late overſeers 
* to pay over monies to their ſuc- 
& ceſſors*” : A previous application to 
teuo juſtices, purſuant to 43 Elix. c. 2. 


as fraud and mere evaſion. Page | 


; 
„ 


purc baſed 
à leaſehold tenement in Mickleton, | 


ioo her; and who had | 
ore ber | 
| AFTER | 
their intermat#riage, they both reſided | 

in it for teen years. Then e 


gained a 
| ſettlement in 22 by 40 days | 


to his! 


$:4 046. ſill remains as neceſſary 


4 Table of the' Principal Ann. 
The court | 


as before 17 C. 2. e. » Page 1366, 
1367. See Fuftices 25 22 55 
For a will or 10wnſbi 
becanſe the place was or o. 1392. 
1393. See Village. 
1610 to 1615, Pari 
An order made on | Faſter Wednſday 


«« preſent year 1756,“ is a good ors 
der; it e means the hey 5a 


year, and not the * * our Lord. 
8 

Can not be reverſed, without ving - 
ſuch bail as the law requires, 5 
V. infra. 

Proceſe of eutlawry i not <within 12 C. ho 


6 ibid. 

Special bail muſt be put in, upon ap- 
pearing to an outlawry, where the 
caſe originally required ſpecial bail 3 
For the defendant ſhall not gain an 
advantage by ſtanding out to an outs 
any 1920. | 


- = _ : Fi 1 


F. liable to bs id where tis 


\ 


arrayed by a ſheriff who has the 
Smalleſt degree of intereft, or is under 


the leaft influente or bias. 7850 to 


3 


So tom as that i it can not reap the 1 
nefit of 43 Elix. c. 2. may, by 13, 
14 C. 2. c. 12.421, be di into 
townſhips or villages, maintainin 8 
each their own for, and having their 
own reſpettive overſeers. 1611 to 
1613. 

But no ſuch divifen can be made, un- 
leſs it appears, That they are un- 

4 der an iability to reap the benefit 
« of 43 Elia.“ 1614, 1615. 
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order of eee with 
oat this effential. is a . 


22 Page 1614, 1615. 


ah cp upwards. 
As Wis O17 bid. 


hd. e. . 


* 


_* ground. "up 


- 3njured chooſes the rigorous remedy of 
proceeding for the penalty, 
at it : 


3 ean be intitled to for every breach, and 
SZ puts a total end to the contract be- 


tween * 1352. See Action. 
e 
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o o 


A ; DAM Nt to an indiffment was /e1 
, for want of an affidavit to ve- 
rify it. 1618. 


the deed of a feme covert; not to the 
deedof n 1805. . 


. 
In debe, for a' penalty on 6. * 4- 
7 24. f 7. for unlawfully corrupting 
voters at an election to parliament, 
The defendant pleads, in abatement, 
an action . ob againſt him by 
another perſon, e /ame term, 


PING — — 99 an en . "REI ry Rt es Hr 14) FR - "__ 
* — * 3 * * 5 ons 
: 8 yy 5 
. - 
* 


| 


for the /ame + Say This is a bad | 
" plea, 1423 t0 1432. | | | 


— 4 lea, ded by a bankrupt. 
folk p = pt. 


„ way be. pleaded. co: 


| 15 * He phe hems That 


gaie/ftence under it, and ſabloquent PRE 
of 40 wn cnn. N We, 
ibid. i 


| Were of indistments ſhall not 
be admitted to profecate in forma | 
pauperis, unleſs _ Tome . 


Upon articles with a penalty, if the party i 


he can not | 
It extends to all that he 


5 


_ 95 "ths ripht-of attion was. ATTACH. 
- 20D in ſome other 


| __ " — — 
Ahe ſame term, TT 


ply. Theres (alledged 20 be taken 
in Fack/on, gui tam, v. Gifling,). 
between pleas in bar and pleas in 
- abatement : For, in both caſes, 
+ it is equally neceſſary to ſet out 
the particular day. ibid. 
4thly. Ir gars informations are, in 
fe 7 fa, exbibited. an the AMR day, 
perhaps either may be plradable 
to the o:4er ; and the defendant 
may nat be obliged to anſwer to 
_ tither,. 147, 1428, 1431, 


1434. 
In caſes of kth differs from plead- 
ing in caſes of freeholds. 1537, 


1543, 1544. 
Where and bow a ” ug may be Pd” 


or traver/ed, 
TA grant, and a freuen, 
differ, in this reſpect. ibid. - 
Non cs puts the r of a grant 7 
in queſtion. ibid. 


Upon actions brought by „ upon 

"their Saif Frenriy-boud The 
proper method of it diſculled and 
ſettled. 1725 to 1729. 


In debt upon an arbitration-bond The 
defendant pleaded No award made 
on or before 21 May” (the time li- 
mited) The plaintiff replies, That 
„the arbitrators, after the making of 
« the arbitration-bond, and before 

* the exhibiting his bill, to wit, on 
«« the 21ſt of May, did make an 
« award.“ The defendant demurred 
 Jpecially, and ſhewed for cauſe ** That 
the time of making the award, is 


not alledged with ſufficient certainty ; 
e 2 


© Bf of te rip 


Aa only. tered under 2 vie- 
1 ciently. alledg. 


ment ſhall 1 be arreſted for 
47935 79. N 


Plaraires See Re 


buli ot Inſurance, 


On a ſhip at g guineas ger cr. . 
from London 10 Halifax in Nova Sco- 
tia; warranted to depart avi con- 
.  woy from Portſmouth, for the voyage, 
that if to ſay the Haliſar or Louiſ- 
10 burgh convoy. Before the ſhip's ar- 
* my) at Port/mouth, the convoy was 
g It was found *©* That the uſual 
3 « fancied premium from London to 
*© Portſmouth is 14 per cent;” and 


of ** e the plaintiff nite,” FL - jdg- 
this. 


c« that it is uſual, in like caſes, | 


0 to return part of the premium.“ 
Judgment for the plaintiff anani- 
mouſly. 1241. For 

1ſt. Theſe contracts, are to be ta- 
ken with Latitude and according 

to their intention. 1240. 
2. If the ri/qze it not run, the i in · 
ſurer ſhall not retain the pre- 


mium ; even though it happen 


Fo by the 1 or fault of the in- 

— 8h 

3. Yet if che riſque be once begun, 
the inſured. can not go 
1241. 


4. Here, e wes in its na | 


* divifible into two parts. 
As to the latter, the contract 
was without any confideration, as 
the ri/que never tool place at all. 
Therefore that proportion of the 
| premĩum malt be returned. ibid. 
« Whether the PRBMIVM ſhall be 72 
turned, or be retained by the inſurer, 
ce where the inſurance is found frau- 


2% dulent as diſcuſſed, but not de- 
termineds For, the infurer had, 
brought the money into court; or, | 


at leaſt done what was conſidered as 


i 
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4 


tereſts ma be expreſily mentioned and 


thereby mean to determine 
a]. gmt; : 44 that; no Special intereſt 
*© in other caſes, if t circumflances of 
*© the - caſes. ſhall admit of it.“ 
Page 1401. 


1 The act of 19 G. 2. . 37. never meant 


to make any alteration in the man- 

er of inſurances. Its view was, to 
Prevent wagering or ag policies, 
where the inſurer had. =o intereſt af 
all, 1400. 

Subſcribed thus Warranted neutral 
ſhip and property —zBut, in fuæ, 
ſhe was noT neutral property, as war- 
ranted by the policy. The inſurer, 
being ſued, paid the. premium into 
court; and had judgment. For, this 
was NO contract. 1420. 

Concealment of a material cirevuthizcs 

renders the whole contra void. 

1477. See below 1909. 

Free from average (as to corn and fiſh ;) 

ee eral, or the ſhip be 
/iranded.* Theſe words are not a con- 


-_ dition, but an exception. The inſurer 


2 N. loſſes ariſin er 
| ſhip's being franded, and in al 
caſes where there. is a general ave- 
rage. But all other partial loſſes are 
excluded, The words © free from 
average, wnleſs general,” can never 
mean to leave the inſurers liable to 
e particular average. 1550 to 
1 
4 Faft India- ſpips—includes- the 
chance of their being detained in Ju- 
dia, and the riſque of the country 
voyages there. 1707 to 1716; 
Conrealment—A fail and complete de- 
finition of it. 1909, 1910. 
i. What degroe of it ſhall awoid a 
policy. 1909 to 1919. 
2dly. The rea/on of the rule which 
4 obliges both parties to diſcloſe 
and not deceive, is to prevent 
fraud and encourage good faith.” 
1911. 1918. 
Zaly. The queſtion muſt always 
be, whether there was, under 


equivalent to it, 1361, 1302. 
Vor. III. 5 
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1 tin of undervriting, a fair r. 
ain en entatton; 3 Or A concealment ; 
fraudulent if defiened, or (though 
not deſigned) varying materially | 
9 the obje&t of the policy, or 1 4 
| e Liang eee 
: 05 run. ' Page 91 6 
i | Achly. What nerds not to de tife 


cla. 1910, . 1916, 
x * 1917. 1 918. . 90 
FItchly. A volley made for the be- 
neff of an Baſt" India governor 


(ef "Fort" Marlborough) is not 
void upon the principle which 
does not allow a ſailor to nnz, 
- his wages. ' —_— ee 


Ip by : o L 1 = Go , 


| 195 they 25165 . 1 A 


deration of them. 1402 to 1407. 
— i . Toll. . a 


To make 14% for years, determinable 


on lives— _ 
| iſ May. be executed by a cowe- 
nan : to fland ſei ſed. 1446. 
adly. And though it be n = of 
oviſion for a younger child, yet 
5 K Dee it. 161d. 
Powers are derived from equity; and 
- ought, even at /aw, to be confirued 
equitably, ibid. 


matte. See Procefe, Proceedings, 
1 roles Pleading, Repleader. 


A joint information may not iſſue upon | 
- ſeveral di/tin rules for one or 
informations | 


more information or 
againſt each defendant. 1271. | 
Bails SURRENDERING their principal— 


It is right and neceſſary to adhere. 


firi&ly to the eſtabliſhed rules relat- 


ing to the ue and manner of it. 


1360. See Hail. 
In Tao EN, the ſpecific thing demanded 
may, in ſome caſes, be brought inte 
court Or delivered to the _— H and 


— 


1 8 4 


* 


| 


I 


er paid him Sd of the the. 
tion; and thereupon, further pro- 
ceedin 7 be fayel ? Vet he may 1 


He for more, at the peril of cofte, 

n _— caſes, this * not de done. 
e 1364, 1365. 

1 inct ion is oy oy 


iſt. Where trover is keonghe wr a 
ſpecific chattel of an aſcertained 
quantity and quality, and wnattend- 
ed with any circumſtance that can 
enhance the damages above the real 


value, but its. real and aſcertained 


ure of 


value muſt be the * mea ſur 
thing 


the damages, ſuch 


court. 1364. 

. 2dly. Where there is an ##certain(y 
either as to the quantity or quality 
of the thing demanded ; or any 

tort accompanying it, that may 


' enhance the damages above the real | 


value of the thing; and there is 


o rule whereby to eftimate the ad. 
ditional value; it ſhall 2 be 


brought in. ibid. * = 
Payment of money irg cone, on 4. 5 Ann, 
c. 16. §13.— 


Iſt. This act ought to have a moſt 
liberal conſtruction: And the 


courts of law and equity ought 


co exerciſe their own authority 
to extend the ſpirit and reaſon 


of it. It meant that in caſes of | 


penalties by way of ſecurity, the 

clear final juſtice of the caſe 
ſhould be attained in the courts 
of law. 1373, 1374. _ 

2dly, The juſt intent of a bond is, 


- | to ſecure principal, intereſt and 


coſts by a penalty: and ſuffer 
the debtor, at any time, to ſave 
the forfeiture, by Soong the 
intent. 7big. 
34). Bonds conditioned for pay- 
ment of money by inflalments 
are within this act. ibid. 
4thly. But if a bond is condition- 
ed for payment of a greſi ſum at 
a a certain fixed day; and by a 
 fniſequent agreement, the dedtor 
is allowed to pay it by inftal- 
med tage! that he pay it 


. | 


ific 
_ » demanded way be Frooght into 


punctually, are. void; and 
5 „ LANLAny Gol 
des. Page ½%/n½é4“t%2 
And unleſs the debtor pays 
the wvhole money, he can not 


be relieved from the pe- 


4494154. MANY» 1374. | 
sthly. The acceptance of intereft 

up (beyond the time of the un- 
paid inſtalment is no wa ver. 


For, the obligee was intitled to 


receive it, as part of the origi- 
nal debt ſecured by the bond. 
| V | 
A mandamus ** to go to election, upon 
a judgment of oufter”'— | 
, iſt, Can not be moved for, ill 
r - A be adually figned. 
1350. wy 
.  gdly. The proſecutor, who only 
Hlayed till his judgment was 
figned, (ball pot loſe his motion 
- which he was quite prepared to 
make, by another perſon's em- 
ploying a counſel who had pre- 
audience before the proſecutor's 
counſel, in order to get pri- 
ority.” ibid. and 1387. 


A plain; ought to give the defendant | 


an account of the particulars of his 
demand, 1390. 4: | 

A defendant was arreſted within two 
days of the end of Eafter term, by 


virtue of a writ taken out four days | 


| before the end of the /ame Eater 
term: and remained in cuſtody of the 
| till after the end e rinity 
— fol avg aut bout = g charg- 
ed with any declaration. 
iſt, He was 4i/charged out of the 
cuſtody of the ſheriff, on filing 
| common bail. 1450. 
addy. There is 20 difference (per 
Lord Mansfield) between his be- 
g in euſto y of the erf. 
his being in cuſtody of the 
marſhal. ibid. 25 
But it does not follow that“ becauſe a 
te declaration muſt be filed bęfore 


the end of a ſecond term, that 


therefore notice to plead mult be given 


— 8 2 2 1 8 
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ment and defeaſance'to be voi; 
If the debtor does not pay it}. 


| Concerning putting off trials. 


and | 


pad may, be good, though only gi" 

ven a little before the Min- day of 

the. following term. | Page 1452. a 
m a la- 


A month's time to 
var month. 1455. * 

And fo in all egal proceedings, a 
month means four weeks : But in guare 
in ow lix months means half @ year. 

id. | he? 

Temporal law underſtands them to be 
lunar Fcclęſiaſtical law, calendar. 
ibid, and 1456. 7 | 

1514 to 

11516. See Triad. | 

The court will newer grant an information, 
upon the application of the attorney 
general, in caſes proſecuted by rhe 
crown ; becauſe he has that right in 
himyelf, and may ſummon the par- 
ties to ſhew cauſe, if he thinks pro- 
per. 15865. v. infra. acc, ITN 

Proceedings have been flajed, where it 
appears upon the face of the deciara- 
tion, That the cauſe of action is 

© infra dionitatem curiæ (as for 20 
ſhillings only :) But this ought not 

to be done upon the mere affidavit of 
the defendant ; for, the court can 
not try the guantum, upon affidavit, 
1592. EW 

An Ciedtion to an omiſfion in the plea- 
roll comes too late, after the defend- - 
ant has accepted the ue and paid for 
it. 1682, 1683. 

A ſcire facias againſt bail muſt lie four 
days in the office, before the return: 
A ſcire facias in error needs not do 
i to od? | 

Payment of money into court. The court 
of C. B. have lately altered their 
practice, and made it conformable to 

the practice of B. R. (viz. to frile 
ſo much out of the declaration) 1773. 

J. ſupra, ſub 1120. EY 

PRxRSONAL appearance of a defendant 

convicted of a miſdemeanor ought 
not to be d:/penſed with, (upon his 
clerk in court's undertaking for the 
fine,) unleſ it be clear That the 

« puniſhment will not be cor, oral, 

but only pecunzary”? ; and not in every 

caſe even of that kind. 1787. | 
defendant in ca//«d, muſt be arge 
with a declaration before the end of 


A 


within the ſame limits: For notice to 


the /econd term after his impriſon- 
. at ment 2 


195 A real fuir demurrer is within the terms 


A priſoner is intitled to be 4. iſchar, - 


A general rule was now eſtabliſhed (H. 


| mentr Biſe, he may be 
on filing common bail | 
1787, 1788. And the time runs 


from notice of his being i in  cultody. oh 
3 | «given to the judges the day before 
: Svunazn DER in diſcharge of bail equally 
intitles to being ſo/aper/edrabie, as if | 


ibid. 


the perſon had been taken, and had 
remained two terms in cuſtody after 
being taten, and the plaintiff had 
neglected to declare 761. ae 


of a judge's order for pleading an 
i/aatle plea: A fbam demurrer is 
only an e. of it. 1788, 
1789. 

On a writ of error—one Ae can not 
bring a writ of error, on a judg- 
ment againſt ſeveral. 1791, 1792. 

Bur one only of two executors who have 
recovered, may, upon a writ of 

error to reverſe their judgment, have 
a ſcire facias quare executionem non, 

without thewing ** that the other ex- 
e ecutor is dead,” ibid. 


| On a ſeire faciat, no damages can be B 


recovered. - 7bid. 

The preſence of an attorney for the defend-. 
aut, upon confeſſing Jud, ment, is ne- 
ceſſary where the detendant is in cuſ- 
tody at that ſame plaintiff*s ſuit : 

But the rule does not extend to war- 

rants of attorney to confeſs Jadgmiats 
in other actions. 1793. 

Me tendered by the defendant ; ; and 


the plaintiff joins iſſue—** Zx predie. | | 


© the defendant fimiliter,” inſtead of 
Der predid. the plaintiff hebe. 
This x objected, in arreſt of . 
ment: But the objection was over- 
ruled, bo the judgment eſtabliſhed. 


1793» 1794. 


. out of cuſiody of the marſhal, i 
commititur be not aua entered on 
record before the end of the yjecond 
term. An entry in the marſbal”s book 
is not ſufficient. 1841. 

The court refuſed to guafe, vroxn Mo- 


Trio, an — for /elling by falſe | 


eig br.. 1841. 


1766, 6 G. 3) * That all enlarged 
t rules to a ſubſequent term ſnould 


ek | 


| cc ſequent . e e the .. 
6 firſt day; five, for the ſecond ; 
« and ſo on; And % to be hung 
up in the offices ; and /opies hung 
© the beginning of every. term.” 
Pages 1842, 1843, 1844. 
A HABEAS CORPUS cum ca, ſa, ad fati. 
endum, et Pecipiendum, directed to a 
gaoler of an out- county, may be re- 
turnable ere a Judge, and imme di. 
atꝰ; notwithſtanding an old dAiuſed 
———— 1654; and not- 
withſtanding the plaintiſf's having 
already deciared againſt the defendant 
in cuſtody of the ſheriff, purſuant to 
4. 5 V. & M. c. 21: Which ſta- 
tute takes away the reaſon of this old 
rule, but not the plaintiff s right to 
remove him. 1875, 1876. 
About gaaſhing indictments, on motion, 
1841. See Iaadidmeat. 
After ſentence pronounced, the court are 
not bound to let in a motion in ar- 
* of judgment. 1901 to 1903. 
upon RY to an wut 
1920. See Bail, 
The Serif of Leiden and Middle ger 
could not be compelled to return 
their writs and bring in the body, till 
after fix days ; They ſhall, or the 
future, be obliged to do it «vithin 
FOUR days. 
Re ula generalis, made in Tris. 6 0. 4+ 
1921. | 


Preſenemen, See Court-Leet. 


By a Juice of peace upon vie, per- 
ſuant to 5 Flix. r. 13. 5 9. is tra- 
verſable ALV. 15300 1532, 
See High-Way, þ 

Of Bread wanting weig -(grafted on 

3 786; c. 11. 56. and 14) 1859 

to 18 5. * Cauri. Leer c 


| Pulozley ot Sult— 


What gives it: And how to be 
1423 to 1434+ e 


5 
7 * 


* be fixed ts certain days in ſuch ſub- 


* C. 3. Co 2. 


Of ambaſſadours and 
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AT 7. rere e. 


Qui Tay ations 
broug hs tie not includ- 

ed in the 'Tyth claufe of 32 G. 2. 
c. 28. © for diſcharge of debtors. in 
*« execution of ſums not exceeding | 
% 100 l. upon exhibiting their peti- 
2 tion and aſſigning over all their 
* eſtate and effects; either as to 


the crown's moiety, or even the i»- | 


' formers moiety. Page 1322. 


. 


- 8 ſecond time. 1393» See Statutes 
(particularly 2 G. 2. c. 22.4 9. and 
32 G. 2. e. 88. 13.) 


6. 17. as relates to creditors compel. 
Ting priſoners charged in execution, 
to deliver up their eſtates, and to 
ſuch priſoners being thereupon diſ- 


charged, is REPEALED rom and after "3 


19th November 1761, to all intents 
and whatſoever, 1457. 
ron tbar day, an application had 
been made to the quarter. ſeſſions un- 
der the rben wnrepealed law, and the 
Juriſdiction fully attached in them; 
and every requiſite tomplled <vith : Vet 
they adjourned the matter till a day 
| ſubſequent to that day, when the re- 
peal was to take place. They can 
not proceed, after that day; No j Ju- 
Pr ap remained ON ibid. 

r in atual cuſtody 
3 we only of the Vis a a 
22 houſe, was holden not inti- 
tled to be diſcharged under 1 G. 3. 
c. 17. 1809. 


I a commititur is not entered on record 


within 
titled to 


Practice. 


„ 


terms, the priioner is — 


e diſcharged. 1941, See 


i miniſters, 
and their domeſtic ſervants. 1478 
to 1482. See An bhaſſadour. 


or an attaruey, does not hold againſt 


the court „ N 
N HOSE | 


(Puiloi, -Piitoners. - +: 
1 


0 


2 


much of 1 G. 3. |-- 


4 & 5 i s „ 


* 
NV 2 * * 2 
©. 
2 k P 


Shall not be 3 where ie is _—_ : 


marerial. Page tg See Organ. 
The reaſan why the temporal courts 


will not permit the ſpiritual . 


try cuſtoms. ibid. | 
To the ecclifraftical court, in à ſuit 


there, for not ſetting out ine. 


The- occupier, who had agreed with 
the impropriator's agent, after the 
corn was cat and to be houſed 
for 5 /. tendered the 57 and offered 
| 8 lea That he had perchbeſed the 
evfor. 5 J. Which plea 
edeltical ona: rejected. 
aſt, This rejection of this view i 78 
matter 


2 8 e 1 


"if we oe} 


rejection of à plea, , would 


2. But where it der differ; or 
where they would require 
greater proof, ſuch a rejec- 
tion is matter of propibi- 
lion, not of appeal; be- 
cCauſe all their courts would 


equaily adbere to their ow | 


law. ibid. 
- 2dly, An agreement with the agent 


of tne impropriator, for a com- 


poſition, binds the principal, by 
our law, and in common ſenſe 
and juſtice: But by- their law, 


it does act bind the proprietor 


| J of the tithes, (as Dr. Gion 
| lays.) 1874, 1878. 


with propriety, be faid'to have 
purchaſe theſe tithes, though 
the contract was only by parol.- 

For the corn was ſevered; and 
it was net a ſale to à ſtranger, 


but a compoſition between the 
proprietor and occupier, rs 


bac vice tanium. ibid. 
To the /piritua/ court—granted (even 
after affirmance upon appeal) agaiuſt 


a decree for a creditor, who had cited 


an adminiftratrix to bring in an in- 


ventory, and (being brought in had 
TTY 0 4 a 1 objected 


of prohibition, and not of 


be matter of appeal, ibid. 


24 The occupier may here. 
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A tenant being eee 


2 wu 


and inſolvent, conveyed all his effects 


vertiſed à ſale. The landiord came to 


- ing the ſpecifi 


„ pxR80N, unleſs the agreement or 


21835 16 10 1530. F 


on only.” 13 Edw. 1. (We/im. 2.) 
x 1 1451 | 
Ss Warranto. See Information in | 


4 Tall of the 


en The court held the 
WOT court to have us FOI 
a, 9 19 % ; 


1 £ . 
. * * 
G „ & 548 
F 
: % - 
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1 


in arrear to his landlord for rent, 


for the benefit of his creditors. _ His 


5 | 
_ creditors, employed one as a 
broker, to 72 theſe dear ad- 


Ajurain. LIE promiſed to pay bim 
the ſaid arrears amounting to 45 J. (fix- | 
c ſum, } if would | 
©- DESIST from di This is nor | 
within the ſtatute of frauds 29 C. 2. c. 
4 which enacts That no action 


** thall be brought, wherehy to charge 


« the defendant upon any f. 
* promiſe to anſwer for the debt, de - 
4 fault or miſcarriages of ANOTHER | 


„ ſome memorandum or note thereof 


4 ſhall be in writing, and figured by $ 
0 the 


: party or ſome perion authorized | 
« by Se 1886 to 1891. 


een How She Bil of Bo 


change. 


e directed by a "merchant to 7 


his banker“ Pay to foip Fortune, 
„ or BEarBe, fo much! —is nego- 
ztia/le; And the bearer (proving that | 


he came fairly by it) may maintain | 


an a&ion upon it, againſt the drayer, | 
S. C. at _ 


a. 


— 8 


8 Qua Impedie. 


6. months here means half a 4 year 

If he recovers his preſentation | 
„within. fix months, damages ſhall be | 
„n given, to balf a year's value 


„ —y-—- * hg 


By et AWE 


3 | | alien enemy upon a ranſum-bill. * 


1741; 1715 See Fs 


kane of LEAD v-mines are . in 1 that 


reſpect, liable to be rated to the re- 


of the poor. 1341 to 1 
See Mines, Statutes (43 Elix. c. 235 


7 


| Scaw rate being 
5 to quarter ſeſſions, the guarter- 
* not only quaſhed it, but MADE 
F a xew one. 1458 to 1460. 
1ſt. This order of warter-ſe! ons 
was removed into B. R. by cer- 
tiorari, notwithſtanding the 12th 
ſection of 2 Vl. &3 . fat. 2. 
6. 8. 158. 
© It was din tote : The 
uſtices at their quarter-ſefſions 
ve xe power to make this a 
rate. 1460. 
Peer's rate being appealed from, Qu. 
Whether the roo can . 
A naw one. 117 


RNeceit - 


To *. pro ireraſt eee 
1490 to * 8 feamen. 


Qn . an indidment bor 

from Hicks"'s Hall, The defendant 

neither gave notice of trial nor went 
to trial in or after the zex? term. + In 
the ſubſequent one, he gave notice 
of trial, but withdrew his record. 
The proſecutor got cos taxed againf 
him, for not going on to trial accordin 
to his notice; and had him in cuft 

upon an attachment for a contempt in 
non-payment of them. The defend- 

ant gave a ſecond notice of trial > 
and was acquitted. The Bail ap- 


ä "_ to 4 _ the recoguizance. 


nature of a Duo Varranto. | 


The 


! 


2 


appealed from, ; 


— 


; The court ified to diſcharge it, 
_ whilſt theſe coſts remained nnpaid : 


For there is no pretence to apply for | 


nu favour, without I — 
4 Page 1481 w 1463, . 


| Vecovery. 286 


Relation. See Fifien, Tee, Fl. 


ings Declaration. | 


cit a adn, to the firſt day of the 
term, if it has no ſpecial-memoran | 


dum, is only fictitious, and may be 


| controverted. .. 1243. For fictions of 
law ſhall' not be urged to an intent 

not within the reaſon and policy of 
them. ibid. 


Of 2 jagen: To what day it ſhall. 
2 4 _ 1597 · See Common 


DT farts 

_ woidable, 
fax. 
Bent. yas Loved, Replevin. 


What thin belonging to third perſons 
are liable to be diftrained for rent: 
And what are exempted: 1498 m1 
1304. See Dire. & 


1794 to 1809. See In- 


| Repeal. See Sraturer. 
Beplevin. See Dipreſe. 


Is not an 2 7 or plaint within 8, 9 
#. 3. c. 1 85 9 1. 1286, 1287. 


Reſpondentia—— 


| How „ are to be 
inſured. 1401. See 880 of In- 


france. 


Beturn— 


| Falling on a /.nday. 1595 to 1602. 
| See Common Recovarye * 


1 of the Prat FTE 2 
| Signed and delivered, bat a „Mas 
till about two years after the death of 


| 
| 
1 


by an infant, is only 


the perſon to whom the writ was di- 


from the file.” This was litigat 

but at laſt compromiſed. Page 1641 

to 1645. See Mandam:s. 

The g n of London and Middleſex ſhall 
be obliged to return their writs and 
bring in the body, within four days: 

| Re:ula generalir, Trin. 6G. 3. 1921. 

| (B-fore this rule, they could not be 

| compelled to do it till after fix 1 

bid. 42 


3 un —is not © a revocation. 
gain and ſale wwithout inrolment, a 

Cations. ibid. So, if a man parts 
A revocation in. equity muſt be upon the 


foot of its being carried into execution 
in equity. ibid, 


| Of a iA partition, by deed, be- 


tween tenants in common, does not 
amount to a revocation. 1491. 


be e ibid. 
ni 
Can not be by fewer than fürs. 1263. 


If ſeveral be indicted; and all acquitted, 


ent t2va; there can be 2 j nent 
againit thoſe two. 1b. 
But if ſix be indicted; and two die, 
untried; two are acquitted; and two 
found guilty judgment ſhall not be 
arreſted. Z&1d. | 
So, if the indictment be That the 
« two perſons convicted, cam .it 


« of the peace, committed a riot.“ 
abt. 


dan . Highways. ” 


of 4 * * 
* K 8 No 4 N 4 ö q * 22 ak 
RR) NR CS —— 


rected. It was. moved 70 3 0 


of a Will=—A covenant ** te flard ſeiſed 


But a feoffment <vithout livery, a bar- 


grant without attornment, are revo-' 


with the eſtate out of himſelf. ibid. ' | 


Conftrudtrve revocations, contrary to the 
intention of the teſtator, ought nor ta 


« aliis, or with divers other diſturbers 


8 A 18 
— eats renner 


2 . | 
mited for i the 1 Jan. 


| Scavenger, ene, 


Aas in the office, before the return. 
Page 1723 

In zrror—needs not do ſo. ibid.. 

No damages can be recovered on a e 
Fatias: Nor could 9, till 8, 9. 
3c. 11. 1 10 1791, 19 


The linen manufaQure of Scotland is the 
linen manufacture of THis 4ingdom, 
within the aſt of g, 10 F. 3. e. 
27. and the act of anion; And a 

. avhole/ale-dealer in linens of the ma- 

nufacture of Scotland is not obliged: to 
take out 4 licence, to qualify. him to 

trade chus by ah in Ener. 
1317. 


— State—. i 
eee 


. «© the intention 1. 6. 5. 29. 


45 


0 1. c. 12. and 24G. 2. Co . — 


| 1744 to 1768. 1 

c Whether he acts as 4 een of 

2 the peace by the common law 
argued, L bot not ſettled 16. 

He can not iſſue -a- warrant. ** to take | 
<« up the author, printer, or publiſher”? 


| (of a ſeditious libel,) gemerall „ and] 
«without naming or deſcribing any | 


particular perſon ; leaving it, conſe- 
' quently, to the difcretan of 57 
: 3 « whom to apprehend.” 
ibi 


The officer who defends himſelf r mited, 


ſuch a warrant is obliged to ſnew 
that he ated in obedience 40 it. 

: oO 

If he takes up a perſon who was not au- 
thor, printer, or publiſher, the foun- 


© dation of his defence fails. ibid. 


Sentence on Criminals 
On a man convicted of bribery at an 


election to farliament (See Bribery). | . 


1 


1767. 


WED Cod bor | 


F* to order him to bg» 


-. © feitures, or yield the 


action 


ſhould expire. Page: 1359, 
1388. 


24ly. Sentence—200 "wy Aue, and 
three nent. | impriſonment. 


1389. 
Por perjury, againſt Mr. Lookup» 
aſſigned 


tain time is fixed for his trumſportation. 
| Gth. That the court had i power 


After. ; : 
can not move in arreſt of judgment 
or 8 a ne —_ di cv 21. 7 


| Sheriffs and thei Sa, 


How far their bail ifs a1 are e as to 
the execution of their Warrants. 
1725 to 1729. 

ill. Whether it muſt be within 

their particular 5undred. ibid. 

_ zdly, The proper method of lead. 
ing, upon aQtions brought on 
their Jravi bond... ibid. 


* _ 


| Sheriff-Tarns. See Court-Leet, | 


The 8 the - 3 2 
Acer, for ling by he 225 — 
MB A ar 2. c. 2. 5 3. 6. is not ſi- 


ure: It extends after condemnation, 
where due ne is uſed by him; 


1358, 1359- 
Special bail, by the 8th ſection of that 


act, ſhall be given *© to pay the far 


the affidavit to hold to bail needs 
not to be more particular than that 


» the plaintiff a cauſe of action 


4 againſt the defendant, for ſuch a 


i. Was r till the time li- 


4 ſum, forfeiied ay him ſo and ſo, 
« &c,” 1569. | | 


by 5 7. to a month from /ci- 


5 And 


N for error (intes alfa) 34. ö 
That zo cer tain day is fixed for ſetting 
him in the pillory. th. That a . 


0 
d 


a 
G Na ww fn a x 


> 
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2 


a $i the wks Matters” 


TORT IAN ftampe. Page 1 56 3. 


x 


26 2. e. 24 ($7. * for the more 
d effectual preventing Gribery and 
«© corruption in the election of mem- 
bers to ſerve in parliament.“. 
1236, 1237. 
ration. 

29 C. 1. f. 3 * requiring a note ix 
wRITING, Where the agreement is 
nor to be performed within a year 
—does zet- extend to CONTINGEN- 
ci88 that only may happen within 
the year: A note in writing is zo? 
neceſſary, unleſs it appears upon the 
agreement, that it 1s to be perform- 
| ed Arrzs the year, 1281. 

22, 23 C. 2. c. 9. 5 ut. (concerning 
£cofts, where the damages are under 
40 5.) 1282 to 1284. See Coffs, 

8, 9 V. 3. c. 11. $1. Replevin is not 
within it. 1286, 1287. 

All ſtatutes relating to ces are to be 
conftrued frily. ibid. 


27 G. 2. c. 17 9 Land- 


3,9 V. 3· c. "5 1287 to 1290. See 


2330. 2. 4. 1 | | 
13 E. I. e. 1 to 1304. See 
11G. 2. c. 8 
The linen - manufac- 
ture of ScoT- 
LAND 1s the linen 
manufacture of 
THIs Lingdom. 
1317. See Hawk- 
| ers, Pedlars, and 
Petty Chapmen : 
See Scotland. 
. G. 2. c. 28. $13. Defendants in 
 QUuI TAM adions are not within this 
clauſe ; ſo as to be intitled to be 4; if- 
charged even as to the informer”s 
moiety, upon aſligning over their 
eſtate and effects. 1322. 
2 G. 2. c. 24. C7. and 5 11. 1335 to 
1340. See 3 V. ſupra, un- 


95 10 FV. 3. © 25 8 
5 Ann. c. 8 


der pa. 1236.) 
43 Elix. c. 2. does a6t extend to lead- 


| f 


4 hafe 2 not be 1 in . | 


Statutes. see Cofrotien. 1 
43 Zliz. c. 8 $4 


Ses Bribery, Decta- g 


19 G. 2. c. 37. C5. 6. 


Ejeftment, Receipt. | 


9, 10 V. 3. c. 27. 8 


excludes ober forts of mines. Page 

1341 to 1345. See Poor-tax, Mines. 

26. G. 2. c. He $ $3, DB +» 
1359. See Silks and Velvers. 
| J An ORIGINAL or- 

| der * For late 


« their ſuecceſſ- 
8 856 « ors,” can not 
* G. 2. c. 28 be made by the 
8 4 QUARTER - 88S = 
SIONS, 


88 


[ 
I 
' tices of peace, O- 
\ . J N 
4, 5 Ann. c. 16. § 13. See Payment of 
loney into Ihe on it. 1370 to 
1375 | 
32 G. 2. c. 28. F 13. 1 the time of 
bringing remanded priſoners up a- 
gain, to the diſcretion of the court : 
Whereas 2 G. 2. c. 22.J 9. fixed it 
to ſome time within the firſt week of 
the following term. 1393. 


1394 to 1401. 
1408 to 14. 


See Policy of [nſurance. 

22 C. 2. c. 11. 21. 
See Wharfage. 

5 G. 2. c. 30. § 23. to prevent EE 
cious ſuing out commiſſions of bank-. 
- Tuptcy. 1418, 1419. See Bank- 
rupt. 

2 G. 2. c. 24. 87. conch corrupting 

voters for members of parliament.) 

1423 to 3 See Priority of Suit; 

and Pleading. 

4, 5 W. & M. . 21. § 2. 1448 to 
1450. See Bail, Practice. 

11 G. 1. . 4. $ 3. 1452 to 1455s 
See ru | 

13 Edw. 1. (Weftm. 2.) c. 5. 1455» 
See es Impedit. 

2 G. 3. c. 2. repealing part of 1 G. 3. 
c. 17. after igth Now. 1761. 1457» 
See Priſoners. | 

2 W. & M. flat. 2. c.8.Y 12. 1458 
to 1460. See Rates (Scavenger's,) 

TCertiorari. | 

1. There is a mi. 

tale in this act: 1 he wordt do not 

anſwer the intention of it. 1472 to 

1474. See Hawkers and Pedlars. 

9, 10 W. 3. c. 27. 8 8. Convict. on 


mines. The ſpecifying coal- mines | 
Yor. III. 


for trading without Having a licence 


f | 
; 
1 
4 
7 


1358. 


e owverſeers to pay 
er monies. to 


1366, , 
1367. See Fuſs .- 


* 


21 F. 8. c. 13. $ 9, 10. againſt plu- 


7 Ann. c. 12, The Hiſory and particu- 
the privileges ſecured by it. 1478 


12 G. 1. c. 29. 


> 5 35 H. 8. c. 5. 


13, 14 C. 2. c. 12, 


45 5 Ann. c. 16. 


7 


* 


4 Table of the Princigat Mater. 


$3 good; though the evidence was [ 


only of a refu/al to produce. Page 

1746, See, as laſt above. | 

lar occaſion of its being made; and 
to 1481. Sce Ambaſſadeur. 

4. 5W.& M. c.] | 

1482 to 1484. See 

13 C. 2. flat. 2. 5 Ca pia. utler atum, 


re ſpect to wills 
made by joint- 
tenants. 1489 
to 1498. See 


Font-tinants. 


4 


ralities. 1504 to 1511. See Hene- 
fe, Induction, Lapſe, 

5 Flix. c. 13. Y 9. 1530 to 1532. 
See Highway, Preęſentment. 
3 Jac. 1. c. 5. 1545 to 1549. 

13 C. 2. flat. 2. c. 2. See Bail, Er- 

16, 17 C. 2. c. 8. 


ror. 


26 r. BG 3 & Co: 3 69. 
See Silks and Yeivets, Bail, a- 


wit. 1 

2 G. 2.c. 24. 7. (againſt corrupting 

voters for members of parliament.) 

1586 to 1591. . ſupra (under pa. 
1423.) and Bribery, "pg 4 

| 71603 to 1609. 

3 5 4 3 3 i sf See Landiord 
„ / and Tenant, 

| 21. 4610 to 

1615. See Pariſh, Townſhip, Village, 

| Overſeer. 5 


objects: The 
former reftrains ; 
the latter en- 
larges. 1615, 
1616. See [n- 
formations in 


. nature of Nuo 


Warranto. 


4.5 V. E M. . 18. 
82 
9 Ann. c. 20. 84 


11. Dilatory pleas. 


relate to different | 


nexed to them, verifying their woth; 
Page 1618, T | 


17 G. 2. c. 5. f 7, (relatin tO. rogues 
Sd) 1 22 Commit- 


5 Ann. c. 12. The trier muſt be 
real and boua fide.; Otherwiſe, the 


domeſtic can not have the privilege, 
1481, 1677 to 1679. See Ambaſſa. 


daure 


11679 to 1682. See 


c. 284. and Gat. 18 Eliz. c. 3. Baſtard, Orders of 
5 G. 2. c. * 6G. 1. c. 19. $2 Ba/tardy, Commit. 
: es HE IP | ment. | 
5 | Af wills — diſ- 5 An. c. 14. § 2. (for the better pre. 
; cuſſed and ex- ſervation ot the game.) 1720 to 
OS: plained ; parti-| 1723. See Certiorari, Convictias, 
32 H. g. 6. 1. 61 —_— wk oe II oo $94, 


23 H. 8. c. 15. 81 
18 Eliz, c. 5 e 3 
4 Jace I. e. 3 9 f 
9 C. 1. c. 22, 7- ibid. See Hun- 
Ared. : * i 


| ] Whether a ſecretary 

| fate is within 

Ra * ; wh 5 the intention of 

„„ ͤ ic 

24 G. 2. Co 24 X [ 1768. oe Se- 
cretgry of State. 


1 Eliz. c. 17. 1770, 1771. 


ter-Bailiff. 
1 G. 3. c. 17. $1. 1809. See Priſon 
| Prius, 5 my | 8 ; 


1812 to 1823- 
See Fairs, Męr- 
het, Information 
in nalure of qua 
awarranto. 

11 C. 1. c. 24. did not conſider corpo- 

rations that had ſlipt the fixed day 


4, 5W.&M. c. 18 : 
g Ann. c. 20 


of elefting their chief officer, as be- | 


ing thereby 4ifolved ; It only meant 
to revive their actiuity. 1872, 1873, 
See Corporation, | FR 

4, 5 V. & M. c. 21. takes away the 
reaſon of an old rule of Michaelmas 
1654, but not the plaintiff's right 


to remove a defendant by habeas cor- 


pus. 1876. See Practice. 
2 Go 2. Co 3 


ſpecial promiſe to anſwer foz the debt 
of another perſon. 1886 to 1891. 


to andidments mult have offiaaviis an- 


See Promiſe, 2 0 


g 1724. See Coſts 


See Wa- 


. & 4. (Of frauds.) What 
ſhall or ſhall not be conſidered as a 


ſs 


40.8.4. 35. P, 
2 pP 2 ; 3 


. 
1 I. Co 3» . g | 1 20. See Ou. 
4. n 4 e Bail. 


49 C. 4. e. 3. 64. (Of frauds.) An 
1921. See. Auction. | 

#1 H. 8. c. 5. & 4. (concerning inven- 
tories.) 1923. See Probibition. g 


7 


5 | 8 ments: Th 
723 „ | of which 
2. Je. 3. . 

Ee. ar fats a. . P bas ben gr 
— Oe | | bride - 
Magna Charta, c. 17 | * FE? 
Tor larged. 1859 
to 1865. See 


Cour t -Leet . 


$1 H. 3. Ala Panis diſcuſſed and ex-. | 


& Cerviſfiz . 


Sy plained. ibid. 
8 Ann, c. 18 See Bread, Court 
31 G. 2. c. 29 | Leet 
3 G. 3+ c. 11 . 
| Subpoena— | 


An attorney is not obliged to obey a 
ſubpcena with a duces tecum of papers 

belonging to his client, ſerve 
him to found a proſecution by in- 
ditment—againſt his client for forg- 
ing them, 1688. 


| Summons— 


The want of it may be ſupplied by 


appearance and not aſting further time. 
1786, See Convidion. 


| Sunday — 


Is wot a jaridical day: And when a re- 
turn falls upon a Sunday, no appearance, 
nor judgment can be till Monday. 1596 
to 1602, See Common Recovery. 


1903. See Sentence | 


Concerning leets, 


upon 


- 


Aalen ſeems not to be within it. 


1 Table of the Principal Mair 
| By an infant, by deed—whether woid, 


or only voidable; Page 1807. See 


—_ 


{ 


| 


„ 


Tenant. See Landlord. 


Tenant in Tail. See Common Rece- 
; VErys 


J OHN Sbilſon, tenant in tail, with 
remainder to his own right heirs, by 
leaſe and releaſe conveyed to truſtees, 
to the uſe of him/elf for life; remain- 
der to truſtees, to preſerve contingent 
remainders; remainder to the uſe of 
his then intended wife, for her life ; 
remainder to their firſt and other ſons, 
in tail male: They married, and 
had a ſon. Afterwards, the ſaid 
Jobn ſuffered a common recovery ; and 
daclared the uſes of it to a truſtee, in 
fee; In truſt, to el. He fold to 
Hrrell. Tyrrell brought an ejectment 
againſt the ſon, Pzr Cue, unani- 
mouſly— The recovery enured to the 
n/es of the ſettlement ; And the pur» 
_ chaſer (Tyrrell) had no title, 1703 


to 7 i 
. iſt. The o/d notion was, that a 
| © tenant in tail could not convey. 
< an eſtate /onger than for 54 
% own life: Or, at leaſt, it 
was doubted whether he could 
do it otherwiſe than by a feoff= 
| ment. 1705, 1706, 
_ 2dly. But it is zow ſettled ** that 
* he may, by leaſe and relteaſe, 
or by bargain and ſale, pals a 
& baſe fee, a defraſible eſtate, to 
© the bargainee or releaſee, 
« voidable by the iſſue in tail. 
ibid. | 


Chames— 


Conſtrvancy of it. 
See Water-Bailiff. 


* 


1768 to 1771. 


42 


Tale of the Printipal Matters. 


OY . I not lie; becauſe it is only a 202. 
| Timber. | fance. Page 1891. _ y BP! 
Beech may be ſo, by the cuſtom of that bong Fg „ my 
gh part of the country where it grows... Cell. nn e US 
iin em en een requires a confederation to 
C | de Pear, to ſupport the demand of 

| it; becauſe it is agar common 


1 W. 
' 


** — 4 


. KP. right. 1404, 1407. But 
By cuſtmory tenants.” 1728. See Ci. A Fox r- dag does, of | ſelf, imply a 
— att, ß % 
Of a part of a common, allotted (up- : . 

on an incloſure and diviſion) 5 . ny 

._. Holden by the perſons to whom they | - Con r chip. © See Paris. 
are allotted, Hlubject to the fame „„ i Ses Parifs. | 

charges and incumbrances as their | bat ſhall be eſteemed a townſhip or 

un former lands to which they are | village. 1391 to 1393. See Yiy- 

__ confolidated, were ſubject. Per Cur. | lage, Mandamus. © 3 LY 
An exemption and modus which dioſiw0 | 

not extend to common, exempting | 

their own former lands from tithes, 

Mall not exempt the allorted common | _ r i 
from tithes: And what was not be- Feme Covert s0LE trader in Londen. 
fore exempted, ſhall pay tithes ;| 1776 to 1785. See Bankrupt, Las- 

though what was before exempted, | | %. } n 
mall remain exempted, after the allot- „ 

a To 85 and conſolidation, 1375 to | Treſpaſs. 


1 * 7 £, 70 1 
1407. 
* 
8 D % 4 4 


- 


Trade and Trader. 


v7 
3 he 


| Lie in grant Yet, where ſevered, and. The diftin&ion between treſpaſs vi of 


„ne armis, and treſpaſs pon the caſe. 


Doc vice tantum, may properly be 
* - ſaid to be purchaſed by him, though 


1556 to 1564. See Action. 
Wherever there is an exc/ufzve right, 


the contract was only by ARO. r 
1873 to 1875. See Prohibition. * 1 * * will * 7. 
Norics of ſetting them out is not, by , T + 2. 

common law, neceſſary to be given by | | fit 


the occupier to the owner ; But by : Trial— + 
the ecclefraſtical law, it is neceſſary. 1 | 
" B39 © Ms By a jury of ANOTHER rounty— 


A cu/iom in a pariſh, ©* That notice of Iſt. Local actions or informations may 
the ſetting them out ſhould “ be given} be tried in the ext adjoining coun- 
© to the owner,“ is a reaſonable, - ty; ir the matter can not be tried 
4 convenient, and good cuſtom. 1894. | 

And a very ſlight evidence would be 

_* * ſufficient to prove it. 161d. 1330 to 1335. 

But notice of their having been ſet | 2dly. This may be done in the me- 
out”” 7s necef/ary to be given to the] 7hod of entering a ſugge/tion upon 
owner, -previouſly to the bringing the roll, by leave of the court. 
an action againſi him for not taking. ibid. k 
them away. 1892. 

The action for not taking them aavay in 
in a reaſonable time, muſt be treipaſ; 
on the caſe ; Treſpaſs vi et armis will 


geſted upon the roll, ſufficient to 
A arrant the concluſion, and to 


court, 
oo. | 


at all, or can not be-fairly and 
impartially in the proper county. 


3dly. But there muſt be raers ſug- 


prove fully and clearly to the 


2 


; 3 a fair and impartial 
e trial can not be had in the county 
<c where the fact is laid.” Page | 

1330 to 13 35- A general ſwearing 


to apprebenfion and belief,” is 


ſuch'a ſui "ibid. © 


a ſufficient reaſon for it, or a 


e 
information againſt aldermen of 
the city for a miſdemeanour in re- 

Fuſing to admit perſons to their 
freedom, till after the election for 
members of pafliament : For, it 

does not follow, that becauſe a 
perſon eſpouſes one or another in- 
tereſt at an election, he muſt 


therefore juſtify or defend at all, 


and much leſs by perjuring im- 


tf, the improper behaviour of the 
friends or agents of the candidate 
dae voted for. ibid. | 

S ball not be put of, where the putting it. 
_ off would not tend to advance Juſtice, 
but to delay it, 1516. 


iſt. A trial ſhall ſhall not be ſo | 


hurried on, as to do injuſtice to 
the ren 1514. ” | 
a dl. An affidavit in common form 
may be ſufficient. to put off a 
trial, Where 10 cauſe of ſuſpi-' 
Cion appears: But where there 


is cauſe of ſuſpicion, it may, in 


(ome caſes, be neceſſary to ſa- 
tief che court -— 
1. That the perſons 4 are 
really material witneſſes. 
#bid., © 


e 


laches „or zegle# to ee 
eir teſtimony. cid.” 
0 hat there is a reaſonable. 
erpectation of their future 
1515. 


- 


- attendance. 


| Trover. 


The dittinetion about Bringing into court 


or delivering to the tlaimtiff, the ſpeci- 


| 
| 
| 
T7 


4 


| fic thing demanded: c. In what 


caſes it may be donc; in what caſes 
it Ty not, 1364. See Practice. 


| 


Inas of the b cipal f 


far from being a foundation for 


"hit Neither is freedom of the cy 


Shall not, 80 an cjeAment, recover . 
feffeen from or diſpute it with t 


Iu hy * Page 1903. 


| rods to award the venire to the a 
large, for the trial of an 


2 


Tabs RE is great 1 16 
tween changing the venue, and a- 
warding the wenire into another contil= 
ty. AS3$> 

The: court 2 te change the venue, 
when it 5 rs to them, that there 
is a probable ground to apprehend, 
that a fair, injertinl, or at leaſt a 
ſatisfaory trial, can not be had 
where it is laid. 1564. | 

May be changed into the county of. 
9 nn | 


— 


=> * 


65 — D 1 * E 
'UerdiX | 
» 


| Where ns fie done; it is à rea- 


ſon W letting it 20000 vg 5, 
125 : 

A conſent . to be 3 a verdig i in 
* one cauſe out of ſeveral upon the 
ce ſame queſtion,” means ſuch a ver- 
dict as the court ſhall think ought 
to fand. 1477. 

| Zxceffve damages were given on a writ 
of inquiry, for à militia- man againſt _ 

his colonel, who had ordered him 20 
laſhes by two drummers: But the 

court would ar ſet afide the verdict, 


1], becauſe the colonel had acted arbi- 


trarily, malo animo, and was wery 
well able to pay them. 1846. 


Uiliage. See rei, Toæunſbip. 


An order was quaſhed : which appoint- 
ed over/eers for the townſhip or village 
of Haugh, conſiſting of a capital me/= 
Juage, two /mail ancient cottagùt, ons 
ſmall cottage lately buiit, and a tene- 
ment, part of the capital 2 


3B 3 


49s of the Principal dune 


| he ts he man; and the three 
Cottages and tenement inhabited by 


of Stats. Page 0 


By Se 
| 1766, See a 2 . 


©" bis Poor under-tenantt, (two day-la- | 5 


Hbourers, a ſhepherd, and a poor wi- | 


dow.) * Page 1392, 1393. 
| Unpirage—- 


wot vitiated, by the arbitrator's e 


Ing i in it. 1474 
Untverlity of Euntrivge— 


- Their mode of electing a bigh-\ 
-— fleward. 1 
| right to a court-leet, 
Their partial or total accept 


me of a new charter. 8 
Their manner of voting; and | to 
proper place for it. { 1663. 
"The commencement of their de- See 
greets. Man- 
The difference between boss- | damus. 
katy and regular graduates. | 
Their uſages and ancient | 
1i h . . 
Their being e. «1 


& unf r conveyance by leaſe and releaſe, | 


2 1794 to 9880 —_— 


_—_ 
Uſage. | 
No antiquity can give /anZion to an 
- uſage bad in itſelf. 1767. 
.Uſage ought not to weigh againſt prin- 
ciples and clear law ; unleſs in caſes 
where the contrary would be incon- 


venient and induce worſe effects. 
ibid. | 


** 


OO Wages 
Or Mariners. See Mariners. 
Warrants— = 


'General—are illegal, 
 cretary of State, 


* . 4 
n * 


Warrant of Attomney— 


To confeſs a judgment—given to 4 
| 2 — marries - Ho- 


| Judgment muſt be entered up. 1471 
See Baron and Feme, - h 

1 confeſs a judgment The neceſlity of 
an attorney for the defendant is confined 


| to to the particular cagſi whereupon he 


is in cuffody ; The rule does not ex- 
tend to warrants to confeſs e, 
in other actions. 1793. x 


dust al- 


Of the river Thames, between the great 
bridge of Saints and the bead of the 

river, is an office in the gift nk the 
crown. 1768, 


| He has no right to ſeize the engines 0 ar | 


fiſh in a perſon's own fiſhery, as 
hibited by 1 Flix. c. 17. * 
previous prgſentmant or reite. 
1770, 1771. 

The violation of this public law (of 1 
Eliz. c. 17.) is not within the idea 
of a nuſance: The method preſtribed 
by i it, muſt be purſued. i _ 


Charfage: 


| Whar fage i is due for landing goods on 


the wharf : Cranage, for the affitance 
of the crane. 1414. 


The rates for wharfage and cranage in 
London Are ſettled 22 C. 2. C. II. 
$ 21, 1408. 


The council could not vary or extend 
that act; but were obliged to purſue 
it: It was not in their power, to in- 
poſe a duty. 1415, 1416, 

Wharfaze and cranage are not due for 
goods rot landed upon ſuch whart 3 
although they are brought /o it; and 
the veſſel Faſſened to it, whilſt they 
are put out of it, on board a lighter. 
1413 to 1416. 

The wharfinger can not hinder the veſſel 

from coming 70 his wharf, 2473 to 


1767. See Se- 


1416. 
ke 


* 


3 EEG. 


> 
— —— — — 


5 bes if h comes under a colowrable pre-| 


tence, with ill intention; or moors or | 


. F415 to 1430; 


The fatutes of wills (32 H. 8. c. 1. 6 


Witneſſes to a will. 


faſtens to it without intention of load» 
| ing or unloading es it; or /ays 
than is neceſſary to load and' 
an the apy has his re- 


e by a8tion on the 


N 
Nevocation of it. See Revocation. 


1. and 34, 35 H. B. c. 5.4 4.) diſ- 
cuſſed and explained; and particu- 
larly, with reſpect to wills made by | 
Joint-tenanis. 1489 to 1498, See 
Toint-tenants.  _ 


iſt, It is 0 neceſſary that they 
ſhould atteſt in the preſence of 
each other. 1775. 


zdly. Nor, to very page, folio, or 


ſheet, ibi. 
_ 3dly. Nor, that each page, folio, or 
ſheet ſhould be particularly n 
to them. ibid. 
bly. Nor, that the teſtator ſhould 
declare the inftrument he e 


FF fo be his will.“ ibid. 


n Fay; 


{Tat of the 4 Mats „ 


*gthly. Nor, that the witneſſes ul 
know the contents. Page 1775. | 

6thly. But it may be material, whe. 
ther the firſt ſheet was or was 
not in the room, when the latter 
ſheet was executed * led, 

77. 1 


* 


Mitneſſes 5 


To a l, See Will, Deviſh, 


« Thou art a rogue; and thou haſt 
cheated me of ſeveral pounds“ ar 
aQjonable. 1688, 1689. 


What ſort 10 agreement muſt be redge 


ced into writing, or ſome memoran- 
dum or note thereof made and fign» 
ed. 1280. Yee Ger (29 C. 3. 


c. 3. $4) 
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